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Introductory  Statement  Of  The  Case 

On  April  15,  1920,  at  about  the  hour  of  3  P.  M.,  or  shortly  thereafter, 
Alessandro  Berardelli  and  Frederick  A.  Parmenter  were  murdered  in 
front  of  the  shoe  factory  of  Rice  &  Hutchins  on  Pearl  Street,  in  that  part 
of  the  town  of  Braintree,  Norfolk  County,  Commonwealth  of  Massachusetts, 
known  as  South  Braintree.  Incident  to  these  murders  there  was  stolen  by 
the  murderers  from  the  possession  of  the  deceased  the  sum  of  $15,776.51. 

At  the  time  of  these  murders  this  money,  constituting  the  payroll  of 
Slater  &  Morrill,  Inc.  shoe  manufacturers  at  South  Braintree,  was  being 
carried  in  two  boxes  by  Mr.  Parmenter,  the  paymaster  of  the  company, 
and  by  Mr.  Berardelli,  a  guard  employed  by  the  company,  from  the  upper 
office  of  the  company  in  the  Hampton  House  to  the  lower  factory  building 
of  the  company  on  Pearl  Street,  where  the  money  was  to  be  disbursed  to 
the  employes. 

In  order  that  the  locality  where  the  murders  were  committed  may  be 
more  clearly  understood,  a  reproduction  of  a  plan  used  as  an  exhibit  in  the 
trial  of  these  cases  is  incorporated  herewith.  The  original  of  this  plan 
may  be  used  at  the  hearing  of  these  cases  before  the  Supreme  Judicial 
Court. 


2 


The  main  corners  of  the  town  of  South  Braintree  are  made  by  the  inter¬ 
section  of  Pearl  Street  and  Hancock  Street  or  Washington  Street.  This 
intersection  is  known  as  South  Braintree  Square.  Washington  Street 
comes  into  the  Square  from  the  north.  Washington  Street  continues 
out  of  the  Square  on  the  southwest  side  of  the  Square,  taking  a  general 
southerly  direction.  Hancock  Street  comes  into  the  Square  from  the 
south.  It  leads  from  South  Braintree  Square  towards  Brockton.  Wash¬ 
ington  Street,  after  leaving  the  square  in  a  southerly  direction  at  a  point 
west  of  Hancock  Street,  pursues  a  southerly  circular  course,  returning  into 
Hancock  Street  at  an  acute  angle  at  a  point  approximately  one-half  or  three- 
quarters  of  a  mile  south  of  South  Braintree  Square.  Pearl  Street  runs  into 
South  Braintree  Square  from  the  east.  It  runs  in  a  general  east  and  west 
direction.  At  the  point  that  it  comes  into  South  Braintree  Square  it  inter¬ 
sects  on  its  north  side  Washington  Street  and  on  its  south  side  Hancock 
Street.  Pearl  Street  intersects  the  New  York,  New  Haven  &  Hartford 
right  of  way  at  a  point  about  345  feet  south  of  the  depot  maintained  by 
the  New  York,  New  Haven  &  Hartford  Railroad  Company  at  South  Brain¬ 
tree. 

To  the  end  that  the  locality  of  the  immediate  crime  scene  may  be  more 
clearly  understood,  attention  is  directed  to  certain  specified  points  on  the 
map. 

(a)  The  Hampton  House  appearing  north  of  Pearl  Street  and  to 
the  west  of  the  New  York,  New  Haven  &  Hartford  right  of  way.  This 
is  a  four-story  frame  building.  The  ground  floor,  southeast  corner,  is 
occupied  by  the  American  Express  Company.  The  second  floor  by  the 
Slater  &  Morrill,  Inc.  offices.  The  third  and  fourth  floors  by  the  cutting 
rooms  of  Slater  &  Morrill,  Inc.  The  entrance  to  the  office  of  the  Ameri¬ 
can  Express  Company  is  through  the  doorway  on  Railroad  Avenue  nearest 
the  southerly  end  of  the  building.  The  doorway  nearest  to  the  north  is  the 
entrance  to  the  offices  and  factory  of  Slater  &  Morrill,  Inc. 

The  distance  from  the  extreme  southeast  corner  of  the  Hampton 
House  to  the  gateman’s  house  or  shanty  on  the  south  side  of  Pearl  Street 
and  on  the  west  side  of  the  right  of  way  of  the  New  York,  New  Haven  & 
Hartford  Railroad  is  115  feet.  The  southeast  corner  of  the  Hampton 
House  is  north  of  Pearl  Street,  a  little  over  521/2  feet,  inclusive  of  the  tar 
pathway.  From  the  corner  of  the  cobbler’s  shop  south  of  the  Hampton 
House  to  the  row  of  fence  posts  on  the  south  side  of  Pearl  Street  and  on  a 
continuation  of  the  east  side  of  the  cobbler’s  shop  is  45  feet. 

At  this  point,  in  front  of  the  cobbler’s  shop,  the  tar  sidewalk  is  about 
10  feet  in  width,  while  the  macadamized  section  of  the  Pearl  Street  road¬ 
way  itself  is  approximately  20  feet  in  width  with  a  gutter  lying  between 
the  macadamized  section  of  the  roadway  and  the  tar  sidewalk  on  both  sides 
of  the  street.  The  distance  from  the  southeast  corner  of  the  Hampton 
House  on  a  direct  line  extended  from  the  Hampton  House  to  the  north  side 
of  the  macadamized  section  of  Pearl  Street  is  55  feet;  while  the  distance 
from  the  same  point  of  the  Hampton  House  to  the  south  side  of  the  mac¬ 
adamized  section  of  Pearl  Street  is  75  feet.  The  distance  from  the  south 
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side  of  the  first  window  on  the  southeast  corner  of  the  Hampton  House 
facing  east,  directly  south  to  the  north  side  of  the  macadamized  section 
of  Pearl  Street,  is  between  57  and  58  feet;  while  from  the  same  point  to 
the  south  side  of  the  macadamized  section  of  Pearl  Street  is  between  77 
and  78  feet.  (These  are  ground  measurements). 

The  view  from  the  Hampton  House  east  down  Pearl  Street  is  in  part 
obstructed  by  a  high  board  fence  extending  along  the  north  side  of  Pearl 
Street,  from  a  point  immediately  east  of  the  railroad  gate,  and  extending 
east  to  a  point  east  and  north  of  the  water  tank  as  it  appears  on  the  plan. 

The  distance  from  the  southeast  corner  of  the  Hampton  House  to  the 
extreme  west  end  of  the  high  board  fence  on  the  north  side  of  Pearl  Street, 
and  coming  up  to  the  New  York,  New  Haven  &  Hartford  Railroad  on  the 
east,  is  185  feet ;  while  the  distance  on  a  straight  line  easterly  intersecting 
this  same  extreme  west  end  of  the  high  board  fence,  and  continuing  down 
to  the  sidewalk  on  the  southerly  side  of  Pearl  Street,  opposite  the  grass 
plot  appearing  on  the  map,  to  the  west  of  the  Rice  &  Hutchins  5-story 
brick  building,  is  278  feet. 

(b)  The  Slater  &  Morrill,  Inc.  main  factory  is  located  at  the  extreme 
east  side  of  the  plan  and  faces  Pearl  Street  on  the  south  side.  This  is  a 

4- story  frame  building,  and  houses  the  main  factory  of  the  company.  The 
distance  from  the  northwest  corner  of  the  one-story  concrete  building 
facing  on  to  Pearl  Street,  and  in  front  of  Slater  &  Morrill’s  to  the  east 
side  of  track  No.  6  of  the  New  York,  New  Haven  &  Hartford  Railroad, 
as  same  crosses  Pearl  Street  along  the  south  side  of  Pearl  Street,  is  385 
feet.  In  this  distance,  Pearl  Street  rises  from  an  elevation  of  83.1  feet 
at  the  oil  house  to  105.5  feet  at  the  easternmost  track  of  the  New  York, 
New  Haven  &  Hartford  right  of  way,  a  rise  of  22.4  feet  in  a  distance  of 
385  feet.  The  distance  from  the  same  point  of  the  one-story  concrete 
building  in  front  of  Slater  &  Morrill’s  to  the  extreme  east  corner  of  the 
Rice  &  Hutchins  5-story  brick  factory,  as  same  faces  on  to  Pearl  Street, 
on  a  straight  line,  is  about  182  feet;  while  the  distance  from  the  same 
corner  of  the  one-story  concrete  building  to  the  extreme  west  end  of  the 
Rice  &  Hutchins  5-story  brick  factory  at  the  point  closest  to  Pearl  Street, 
on  a  straight  line,  is  about  242  feet. 

(c)  The  Rice  &  Hutchins  factory  is  located  on  the  south  side  of 
Pearl  Street.  It  consists  of  two  buildings,  the  main  building,  being  a 

5- story  brick,  the  northwest  corner  of  which  lies  within  a  few  feet  of 
Pearl  Street,  while  the  northeast  corner  is  further  back  from  Pearl  Street, 
this  being  occasioned  by  the  fact  that  the  building  is  square  with  the 
points  of  the  compass,  while  Pearl  Street  at  this  point  runs  slightly  to 
the  north  of  east.  To  the  west  of  the  main  5-story  brick  building  and 
back  from  Pearl  Street  some  considerable  distance  is  a  4-story  building 
belonging  to  the  Rice  &  Hutchins  plant.  To  the  north  of  the  Rice  & 
Hutchins  5-story  brick  building  on  the  south  side  of  Pearl  Street  there  is 
an  iron  pipe  fence,  then  a  gravel  sidewalk,  then  a  gravel  gutter  and  road¬ 
way  with  a  macadamized  surface  in  the  center  of  Pearl  Street.  The 
distance  on  a  straight  line  along  the  west  side  of  the  building  directly  out 
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north  to  the  iron  pipe  fence  is  approximately  5  feet;  while  the  distance 
from  the  extreme  east  side  of  the  building  to  the  iron  pipe  fence  is  approx¬ 
imately  20  feet ;  and  the  distance  from  the  corner  next  to  the  ninth  window 
at  the  northeast  corner  facing  towards  Pearl  Street  is  15  feet. 

(d)  Immediately  opposite  the  main  factory  building  as  heretofore 
described  of  Rice  &  Hutchins  and  to  the  north  of  Pearl  Street,  there  is  now 
a  one-story  brick  building  used  as  a  restaurant,  but  on  April  15,  1920  this 
building  had  not  been  built,  but  excavation  work  for  the  building  was  then 
in  progress. 

(e)  The  New  York,  New  Haven  &  Hartford  right  of  way  covered 
by  six  tracks  intersects  Pearl  Street  at  a  point  south  of  the  depot  main¬ 
tained  by  the  company  at  South  Braintree.  On  the  southwest  side  of  the 
right  of  way,  as  it  intersects  Pearl  Street,  is  located  a  small  shanty  occu¬ 
pied  by  the  railroad  company’s  gate  tender.  From  this  gate  he  operates 
a  double  gate  on  the  west  side  of  the  right  of  way  and  a  single  gate  on  the 
east  side  of  the  right  way.  The  distance  from  the  railroad  gate  stand 
to  the  railroad  gate  stand  on  the  south  side  of  Pearl  Street  is  90  feet. 
The  distance  from  the  railroad  gate  stand  to  the  railroad  gate  stand  on 
the  west  side  of  the  right  of  way  of  the  New  York,  New  Haven  &  Hartford 
Railroad  is  40  feet. 

To  the  south  of  Pearl  Street  and  west  and  south  of  the  gate  tender’s 
shanty  are  five  switching  tracks  or  freight  tracks  of  the  New  York,  New 
Haven  &  Hartford  Railroad  not  shown  on  the  plan ;  while  to  the  south  and 
west  of  the  gate  tender’s  shanty,  and  approximately  at  a  distance  of  about 
250  feet,  is  a  freight  house  of  the  New  York,  New  Haven  &  Hartford 
Railroad.  No  one  of  these  five  freight  tracks  cross  Pearl  Street. 

On  April  15,  1920  Mr.  Parmenter  and  Mr.  Berardelli  came  out  of  the 
Hampton  House,  where  the  Slater  &  Morrill,  Inc.  company  maintained 
their  offices,  and  walked  over  and  across  the  railroad  to  Pearl  Street, 
intending  to  go  to  the  Slater  &  Morrill,  Inc.  lower  factory  building.  As 
they  were  passing  in  front  of  the  main  building  of  the  Rice  &  Hutchins 
factory  they  were  set  upon  by  two  or  more  armed  men.  Mr.  Berardelli 
fell,  mortally  wounded,  at  a  point  on  the  southerly  side  of  Pearl  Street, 
somewhere  between  the  figures  “97.3”  appearing  on  the  plan,  nearly  oppo¬ 
site  the  center  of  the  Rice  &  Hutchins  5-story  brick  factory  building,  and 
the  figures  “96.5”  appearing  on  the  same  plan  to  the  east  of  the  Rice  & 
Hutchins  factory  building  and  bearing  the  caption  “Top  of  Fence.”  Mr. 
Parmenter  fell  at  a  point  on  the  north  side  of  Pearl  Street  and  at  or  near 
the  southeast  corner  of  the  restaurant  as  it  now  stands.  Simultaneously 
with  the  shooting,  an  automobile  was  driven  up  Pearl  Street  from  a  point 
somewhere  to  the  east  of  or  near  the  Slater  &  Morrill,  Inc.  factory  as  it 
faces  on  Pearl  Street  to  the  scene  of  the  shooting.  The  murderers  picked 
up  the  two  money  boxes  carried  by  the  deceased  and  threw  them  into  the 
car  and  got  into  the  car  themselves.  The  automobile  then  proceeded  on 
up  Pearl  Street,  across  the  New  York,  New  Haven  &  Hartford  tracks  and 
on  out  west  on  Pearl  Street  to  the  intersection  of  Pearl  Street  and  Hancock 
Street  or  Washington  Street,  and  then  turned  to  the  left,  or  southward, 
down  Hancock  Street. 
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Mr.  Berardelli  was  taken  into  a  house  near  the  junction  of  Pearl 
Street  and  Colbert  Avenue,  and  died  shortly  afterwards.  Mr.  Parmenter 
was  removed  to  a  hospital  and  died  there  the  next  day. 

In  order  that  testimony  may  be  understood  relative  to  the  alleged 
subsequent  course  of  the  automobile,  we  are  incorporating  herewith  a 
reproduction  of  a  map  that  was  introduced  as  one  of  the  exhibits  on  the 
trial  of  the  cause.  (Appendix  )  This  map  shows  the  various  towns  of 
South  Braintree,  Randolph,  Bridgewater,  Brockton,  West  Bridgewater, 
and  Stoughton.  It  also  shows  a  point  known  as  the  Manley  Woods,  where 
an  automobile  claimed  by  the  Commonwealth  to  have  been  the  bandit 
automobile  was  found.  The  original  of  this  map  may  be  used  and  referred 
to  in  the  argument  of  this  case. 

There  is  also  incorporated  herewith  a  reproduction  of  two  plans 
showing  the  so-called  Johnson  house  and  surrounding  district.  The 
originals  of  these  plans  may  likewise  be  used  at  the  time  of  the  argument. 

The  Johnson  house  is  located  on  a  street  car  line  operating  between 
Bridgewater,  West  Bridgewater  and  Brockton. 

Indictment  And  Pleadings 

On  September  14,  1920  the  Grand  Jury  of  Norfolk  County  returned 
two  indictments  as  against  Nicola  Sacco  and  Bartolomeo  Vanzetti, 
charging  them  with  murder.  These  two  indictments  were  filed  under 
separate  numbers.  Indictment  No.  5545  is  in  form  as  follows,  to  wit : 

“  Commonwealth  of  Massachusetts 

Norfolk,  ss. 

At  the  Superior  Court,  begun  and  holden  at  Dedham  within  and  for 
the  County  of  Norfolk,  on  the  first  Monday  of  September  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  twenty,  the  Jurors  for  the 
Commonwealth  of  Massachusetts  on  their  oath  present  That  Nicola  Sacco 
of  Stoughton  in  the  County  of  Norfolk  and  Bartholomeo  Vanzetti  of 
Plymouth  in  the  County  of  Plymouth  on  the  fifteenth  day  of  April  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  twenty  at  Braintree  in 
the  County  of  Norfolk  did  assault  and  beat  Alexander  Berardelli  with 
intent  to  murder  him  by  shooting  him  in  the  body  with  a  loaded  pistol 
and  by  such  assault,  beating  and  shooting  did  murder  Alexander  Berar¬ 
delli,  against  the  peace  of  said  Commonwealth,  and  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  provided. 

A  True  Bill. 

John  B.  Whelan,  Foreman  of  the 

Grand  Jury. 

Frederick  G.  Katzmann, 

District  Attorney. 

September  11,  1920.  Returned  into  said  Superior  Court,  by  the  Grand 
Jurors,  and  ordered  to  be  filed : 

Attest:  R.  B.  Worthington 

Clerk  ” 
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Indictment  No.  5546  is  in  form  as  follows,  to  wit : 

“  Commonwealth  of  Massachusetts 

Norfolk,  ss. 

At  the  Superior  Court,  begun  and  holden  at  Dedham  within  and  for 
the  County  of  Norfolk,  on  the  first  Monday  of  September  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  twenty,  the  Jurors  for  the 
Commonwealth  of  Massachusetts  on  their  oath  present  That  Nicola  Sacco 
of  Stoughton  in  the  County  of  Norfolk  and  Bartolomeo  Vanzetti  of 
Plymouth  in  the  County  of  Plymouth  on  the  fifteenth  day  of  April  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  twenty  at  Braintree  in 
the  County  of  Norfolk  did  assault  and  beat  Frederick  A.  Parmenter  with 
intent  to  murder  him  by  shooting  him  in  the  body  with  a  loaded  pistol  and 
by  such  assault,  beating  and  shooting  did  murder  Frederick  A.  Parmenter, 
against  the  peace  of  said  Commonwealth,  and  contrary  to  the  form  of  the 
Statute  in  such  case  made  and  provided. 

A  True  Bill. 

John  B.  Whelan,  Foreman  of  the 

Grand  Jury. 

Frederick  G.  Katzmann, 

District  Attorney. 

September  11,  1920.  Returned  into  said  Superior  Court,  by  the  Grand 
Jurors,  and  ordered  to  be  filed : 

Attest:  R.  B.  Worthington 

Clerk  ” 

Thereafter,  on  September  28,  1920  the  record  shows  that  both 
defendants  pleaded  not  guilty.  At  that  time,  counsel  of  record  for  both 
defendants  was  James  M.  Graham.  On  November  18,  1920  the  record 
shows  that  Fred  H.  Moore  and  William  J.  Callahan  filed  their  general 
appearance  for  both  defendants.  On  May  31,  1921  the  record  shows  that 
Jeremiah  J.  McAnarney  and  T.  F.  McAnarney  filed  their  appearance  on 
behalf  of  Bartolomeo  Vanzetti;  and  on  the  same  day  Fred  H.  Moore  and 
William  J.  Callahan  withdrew  their  joint  appearance  for  both  defendants 
and  filed  new  appearance  on  behalf  of  Nicola  Sacco. 

On  May  31,  1921,  before  the  commencement  of  any  proceedings  in 
open  court,  counsel  on  behalf  of  both  defendants,  together  with  counsel 
for  the  Commonwealth,  took  up  with  the  Court  in  chambers  the  question 
of  withdrawing  the  plea  of  not  guilty  on  behalf  of  both  defendants,  and 
(1)  the  filing  of  demurrers  on  behalf  of  both  defendants  in  both  cases 
(appendix  1),  and  (2)  the  filing  of  an  application  for  a  separate  trial 
on  behalf  of  the  defendant  Sacco  in  both  cases  (appendix  2),  and  (3)  the 
filing  of  a  demand  for  a  bill  of  particulars  on  behalf  of  both  defendants 
in  both  cases  (appendix  3).  In  chambers,  arguments  were  presented  by 
counsel  on  behalf  of  both  defendants  on  the  merits  of  these  various 
pleadings.  The  ruling  upon  all  of  these  pleadings  was  then  held  in  abey¬ 
ance  by  the  Court  until  after  the  securing  of  the  jury. 

On  the  20th  day  of  April,  1921  Chief  Justice  Aiken  of  the  Superior 
Court  ordered  a  special  venire  of  500  jurors  for  the  trial  of  these  indict- 
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ments.  The  trial  commenced  in  the  Superior  Court  sitting  at  Dedham, 
in  the  County  of  Norfolk,  before  Webster  Thayer,  J.  and  a  jury  on  May 
31,  1921.  Frederick  G.  Katzmann,  Esq.,  District  Attorney,  and  Harold 
P.  Williams,  Esq.,  Assistant  District  Attorney,  appeared  for  the  Common¬ 
wealth  of  Massachusetts,  Jeremiah  J.  McAnarney,  Esq.,  and  Thomas  F. 
McAnarney,  Esq.,  appeared  for  the  defendant  Bartolomeo  Vanzetti,  and 
Fred  H.  Moore,  Esq.,  and  William  J.  Callahan,  Esq.,  appeared  for  the 
defendant  Nicola  Sacco.  There  was  present  the  special  venire  of  500 
jurors  ordered  by  Chief  Justice  Aiken.  After  a  proclamation  to  all 
persons  summoned  as  jurors  to  answer  to  their  names,  the  presiding  judge 
addressed  the  jurors  as  follows: 

“Gentlemen,  you  have  been  summoned  as  jurors.  You  will  kindly 
give  me  your  attention  while  I  address  you  concerning  the  qualification  of 
jurors.  It  is  the  usual  practice  to  require  all  jurors  who  have  been  sum¬ 
moned  for  jury  service  to  retire  from  the  main  court  room  to  other 
adjoining  rooms  there  to  remain  until  their  names  have  been  drawn  from 
the  jury  box  by  the  clerk.  The  name  of  each  juror  will  be  drawn  and 
called  by  him.  He  will  then  request  one  of  the  deputy  sheriffs  to  notify 
the  juror  whose  name  has  been  called.  Each  juror  whose  name  has  been 
called  must  then  return  immediately  to  this  court  room.  Upon  his  return 
certain  questions  will  be  put  to  him  by  the  Court  as  is  required  by  law. 

The  Court  will  now  repeat  to  you  collectively  those  questions  and  will 
explain  their  meaning  in  order  that  each  juror  may  answer  them  more 
intelligently  and  correctly  and  also  in  order  that  much  time  may  be  saved 
by  preventing  frequent  repetition  of  the  same  explanation. 

At  the  outset  I  should  say  to  you  the  cases  to  be  tried  are  indictments 
between  the  Commonwealth  of  Massachusetts  and  Nicola  Sacco  of  Stough¬ 
ton  and  Bartolomeo  Vanzetti  of  Plymouth.  The  charges  in  the  indict¬ 
ment  allege  the  killing  by  them  of  one  Frederick  A.  Parmenter  and  Ales¬ 
sandro  Berardelli  at  Braintree  sometime  in  April,  1920,  by  the  use  of  a 
revolver.  The  penalty  upon  conviction  of  this  alleged  crime  is  death. 

I  now  beseech  you,  gentlemen,  to  follow  me  with  the  greatest  possible 
attention  in  order  that  each  of  you  may  answer  certain  questions  that  will 
be  put  to  you  by  the  Court  not  only  intelligently,  but  also  truthfully  and 
conscientiously.  There  are  five  of  these  questions.  I  will  now  repeat 
them  and  then  explain  to  you  their  meaning.  You  should  remember  the 
number  of  each  question  because  I  shall  later  refer  to  them  by  number. 
They  are  as  follows : 

1.  Are  you  related  to  either  party?  That  is,  to  either  of  the  defend¬ 
ants,  Nicola  Sacco  or  Bartolomeo  Vanzetti,  or  to  either  of  the  deceased, 
Frederick  A.  Parmenter  or  Alessandro  Berardelli? 

2.  Have  you  any  interest  in  the  trial  or  result  of  these  indictments? 

3.  Have  you  expressed  or  formed  any  opinion  upon  the  subject 
matter  alleged  in  either  or  both  of  these  indictments? 

4.  Are  you  sensible  of  any  bias  or  prejudice  therein? 

5.  Are  your  opinions  of  such  character  as  to  preclude  you  from 
finding  a  defendant  guilty  of  a  crime  punishable  by  death? 
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There  would  seem  to  be  no  difficulty  in  understanding  questions  1  and 
2,  which  refer  to  the  relationship  of  the  juror  to  the  defendants  or 
deceased,  and  any  interest  one  may  have  in  the  trial  or  result  of  these 
indictments.  I  shall,  therefore,  give  those  questions  no  further  consid¬ 
eration. 

You  must  not  become  confused  between  the  expression  and  the  forma¬ 
tion  of  an  opinion  and  the  sensibility  of  bias  and  prejudice  that  are 
mentioned  in  questions  3  and  4,  and  the  formation  of  an  opinion  that 
would  preclude  a  juror  from  finding  a  defendant  guilty  of  a  crime  that  is 
punishable  by  death,  as  provided  in  question  5.  They  have  different 
meanings.  I  wfll  first  deal  with  question  5,  which  is  as  follows : 

‘Are  your  opinions  of  such  a  character  as  to  preclude  you  from  finding 
a  defendant  guilty  of  a  crime  punishable  by  death?’ 

If  a  juror  has  such  a  conviction  that  he  would  not,  no  matter  how 
convincing  the  evidence,  return  a  verdict  that  might  result  in  the  death 
penalty,  such  a  juror  would  be  absolutely  disqualified. 

But  let  me  impress  upon  you  as  deeply  as  possible  the  imperative 
desirability  of  resting  your  answer  to  this  question  upon  the  solid  founda¬ 
tion  of  truth  rather  than  a  strong  desire  to  escape  jury  service.  Of 
course,  gentlemen,  it  is  an  unpleasant  and  painful  service  for  any  one  to 
perform.  It  is  distressing  to  the  Court,  to  all  the  counsel  engaged  upon 
both  sides,  and  to  the  officers  of  the  Court  who  are  connected  with  the 
administration  of  the  law  in  such  cases,  but  duty  demands  of  us  the  rendi¬ 
tion  of  such  service.  The  same  duty  demands  of  you  this  service  as 
citizens  of  the  Commonwealth. 

It  is  not  a  sufficient  excuse  that  the  service  is  painful,  confining  and 
distressing.  It  is  not  a  sufficient  excuse  that  a  juror  has  business  engage¬ 
ments  and  other  duties  more  profitable  and  pleasant  that  he  would  rather 
perform,  for  you  must  remember  the  American  soldier  had  other  duties 
that  he  would  rather  have  performed  than  those  that  resulted  in  his 
giving  up  his  life  upon  the  battlefields  of  France,  but  he  with  undaunted 
courage  and  patriotic  devotion  that  brought  honor  and  glory  to  humanity 
and  the  world  rendered  the  service  and  made  the  supreme  sacrifice.  He 
answered  the  call  of  the  Commonwealth. 

So,  gentlemen,  I  call  upon  you  to  render  this  service  here  that  you 
have  been  summoned  to  perform  with  the  same  spirit  of  patriotism, 
courage  and  devotion  to  duty  as  was  exhibited  by  our  soldier  boys  across 
the  seas,  and  let  no  juror  decline  this  call  of  the  Commonwealth  excepting 
in  such  cases  that  he  can  swear  in  fact  and  in  truth,  before  man  and 
Almighty  God,  that  his  conscience  will  not  permit  him  to  find  a  defendant 
guilty  of  a  crime  punishable  with  death. 

In  this  age  of  freedom  of  thought  and  of  speech  an  individual  is 
entitled  to  have  his  own  private  views  upon  all  social,  religious,  political 
and  economic  questions,  but  he  should  never  bring  them  with  him  to  the 
jury  room,  especially  when  they  might  operate  in  the  least  possible  degree 
to  the  prejudice  of  either  party,  whether  in  civil  or  criminal  cases,  for  the 
majesty  of  the  law  and  obedience  to  the  law  must  be  supreme  and  must 
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control  the  individual  opinion  as  well  as  the  individual  will,  for,  as  has 
been  many  times  said  and  truly  said,  ‘This  is  a  government  of  laws  and 
not  of  men.’ 

But  a  person  may  be  opposed  to  capital  punishment  and  still  be 
qualified  as  a  matter  of  law  to  sit  as  a  juror.  Mark  you,  gentlemen,  the 
real  test  is  this:  Is  the  opinion  of  the  juror  so  fixed,  so  deeply  rooted, 
that  he,  upon  his  honor  and  conscience,  without  regard  to  the  evidence, 
would  not  find  a  defendant  guilty  of  a  crime  punishable  with  death?  In 
other  words,  is  the  opinion  of  the  juror  so  deeply  rooted  in  the  soil  of 
prejudice  against  capital  punishment  that  he  would  not  find  a  defendant 
guilty  of  a  crime  punishable  with  death  even  if  from  all  the  evidence  in  the 
case  he  should  be  satisfied  beyond  a  reasonable  doubt  that  such  defendant 
was  guilty  of  an  alleged  crime?  If  such  is  the  fact,  such  juror  is  disqual¬ 
ified. 

A  juror,  however,  on  the  other  hand,  is  qualified  even  if  he  is  opposed 
to  capital  punishment  if  he  is  willing  to  find  a  defendant  guilty  of  a  crime 
punishable  with  death  if  the  evidence  should  satisfy  him  beyond  a  reason¬ 
able  doubt  of  the  guilt  of  such  defendant. 

Under  the  law,  every  juror  before  he  can  take  his  place  upon  the 
panel  must  make  oath  that  he  will  return  a  verdict  according  to  his 
evidence.  I  will  now  repeat  to  you  that  oath  in  order  that  you  may  fully 
appreciate  and  understand  the  obligation  that  the  law  solemnly  places 
upon  each  juror  and  also  in  order  that  you  may  appreciate  the  fact  that 
any  man  who  is  willing  in  good  faith  and  upon  his  honor  to  assent  to  this 
oath  is  fully  qualified  under  the  law  of  this  Commonwealth  to  sit  as  a 
juror  in  a  capital  case.  Mark  you  again,  the  oath  is  as  follows : 

‘You  solemnly  swear  that  you  shall  well  and  truly  try  and  true  deliv¬ 
erance  make  between  the  Commonwealth  and  the  prisoner  at  the  bar 
whom  you  shall  have  in  charge  according  to  your  evidence.  So  help  you 
God.’ 

So  I  repeat  what  I  have  already  said,  if  a  person  is  willing  to  return 
a  verdict  according  to  his  evidence,  and  such  evidence  under  the  law 
demands  a  conviction  of  murder  in  the  first  degree,  he  is  qualified  to  sit 
as  a  juror  no  matter  how  strenuously  he  is  opposed  to  capital  punishment. 

Capital  punishment  upon  conviction  of  murder  has  been  the  law  of 
Massachusetts  for  generations  past.  The  law  demands  this  penalty  not 
in  a  spirit  of  vengeance  or  revenge,  but  rather  as  a  punishment  that  is 
consistent  with  the  character  and  the  gravity  of  the  crime  committed. 
This  is  the  object  of  punishment  in  all  criminal  cases  under  the  law,  for 
you  must  remember  that  the  great  end  to  be  attained  by  punishment  is, 
as  was  stated  by  Chief  Justice  Shaw,  ‘the  prevention  of  crime.’ 

On  this  account  and  for  this  reason  Massachusetts  from  time  almost 
immemorial  has  demanded  capital  punishment  in  all  cases  where  persons, 
after  a  fair,  impartial  and  just  trial,  have  been  convicted  of  the  crime  of 
murder  in  the  first  degree.  In  other  words,  Massachusetts  seeks  to  make 
the  lives  and  liberties  of  all  her  people,  including  all  defendants,  as  safe 
and  as  secure  as  is  possible  under  the  law. 
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Now,  you  will  consider  questions  3  and  4,  which  are  as  follows: 

3.  Have  you  expressed  or  formed  any  opinion  in  regard  to  these 
cases? 

4.  Are  you  sensible  of  any  bias  or  prejudice  with  regard  to  the 
subject  matter  alleged  in  either  indictment? 

In  other  words,  are  your  minds  so  influenced  by  opinions  so  formed 
or  a  prejudice  so  deeply  rooted  that  you  cannot  as  honest  and  conscientious 
jurors  return  a  verdict  according  to  the  evidence.  Now,  mark  you,  again 
the  word  ‘prejudice’  means  a  pre judgment  of  the  case,  not  necessarily 
enmity  or  ill  will  against  either  the  rights  of  the  Commonwealth  or  of 
either  defendant. 

The  opinion  or  judgment  must  be  something  more  than  a  vague 
impression  formed  from  casual  conversation  with  others  or  from  reading 
possibly  inaccurate  and  abbreviated  newspaper  reports.  It  must  be  such 
an  opinion  that  upon  the  merits  of  the  issue  involved  as  will  be  likely  to 
bias  and  prejudice  a  candid  judgment  upon  a  full  hearing  of  the  evidence. 
If  one  has  formed  what  in  some  sense  might  be  called  an  opinion  but 
which  fell  short  of  exciting  any  bias  or  prejudice  he  might  conscientiously 
discharge  his  duties  as  a  juror.  Or,  in  other  words,  are  those  impressions 
or  opinions,  whatever  they  are,  of  such  a  character  that  they  would  yield 
to  the  testimony  that  will  be  offered,  and  will  the  mind  remain  open  so 
that  such  testimony  will  receive  a  fair,  honest,  intelligent  and  consci¬ 
entious  consideration. 

If  the  impressions  or  opinions  are  of  this  character,  the  juror  is 
qualified.  On  the  other  hand,  if  these  impressions  and  opinions  are  so 
strong  and  so  deeply  rooted  that  they  will  close  the  mind  against  the 
testimony  that  may  be  offered  and  will  combat  and  resist  such  testimony, 
whether  the  same  be  in  favor  of  the  innocence  or  guilt  of  a  defendant, 
then  such  opinions  or  impressions  would  absolutely  disqualify  a  man  from 
jury  service. 

Again,  the  mere  reading  of  newspapers  which  contain  the  history  of 
an  alleged  crime  does  not  disqualify  a  juror,  even  though  a  slight  opinion 
may  have  been  formed  thereby.  Nearly  if  not  all  intelligent  men  natur¬ 
ally  and  necessarily  read  the  newspapers.  This  becomes  educationally 
imperative  in  order  to  keep  in  touch  with  not  only  the  affairs  of  one’s 
community  but  also  the  affairs  of  the  world.  Reading  the  newspapers 
should  play  an  important  part  in  the  intellectual  life  of  every  human  being 
who  is  able  to  read,  and  may  the  day  never  come  when  only  those  in  the 
determination  of  important  cases  can  sit  as  jurors  whose  brain  has 
remained  in  that  state  of  darkness  that  it  has  never  absorbed  the  knowl¬ 
edge,  wisdom  and  information  contained  in  our  daily  press. 

No,  gentlemen,  it  is  not  a  question  of  reading  the  newspapers  nor  the 
question  of  the  formation  of  mere  impression  or  slight  opinion.  The  real 
test,  mark  you  is  this :  Is  the  mind  willing,  voluntarily,  freely  and  fairly, 
to  allow  the  testimony  to  be  offered  and  admitted  to  dislodge  such  opinion 
if  such  testimony  reasonably  demands  such  dislodgment  in  order  that 
truth  and  justice  may  be  established  between  the  parties.  If  such  is  the 
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fact,  then  the  juror  is  qualified  to  serve,  notwithstanding  he  has  read  the 
newspapers  and  notwithstanding  he  may  have  formed  some  opinion. 

On  the  other  hand,  if  the  brain  is  unwilling  to  dislodge  such  opinion, 
of  course  the  juror  is  disqualified. 

Such,  gentlemen,  is  the  legal  meaning  of  the  five  questions  that  will 
be  propounded  to  you.  I  sincerely  trust  that  you  will  in  every  case  when 
you  honestly  and  conscientiously  can,  respond  to  this  important  service 
of  the  Commonwealth.  Of  course,  I  should  say  to  you  that  any  juror 
would  be  excused  if  the  condition  of  his  health  might  interfere  in  any  way 
with  the  progress  of  the  trial. 

I  have  also  this  request  to  make:  If  any  juror  summoned  here  today 
has  been  approached  for  any  purpose  whatsoever  by  anybody,  either  rep¬ 
resenting  or  purporting  to  represent  the  Commonwealth,  the  defendants 
or  any  other  persons  or  interests  whatsoever,  I  shall  expect  him  to  make 
known  to  the  Court  the  purpose  and  object  such  person  had  in  mind, 
together  with  the  name  or  names  of  such  person  or  persons  if  known  to 
the  juror. 

Let  me  also  remind  you  further,  that  if  there  should  be  any  conver¬ 
sation  or  discussion  between  the  Court  and  any  of  the  jurors  after  they 
have  returned  from  the  jury  room  to  be  interrogated  here,  any  juror  or 
persons  who  have  been  theretofore  declared  indifferent  and  who  have  been 
accepted  by  the  parties  to  serve,  shall  pay  no  attention  whatsoever  to  such 
conversation  or  discussion,  for  these  cases  must  be  heard  and  determined 
by  the  laws  of  evidence  and  nothing  shall  be  considered  as  evidence  upon 
these  indictments  excepting  that  which  comes  from  witnesses  upon  the 
witness  stand  and  who  testify  under  oath. 

What,  gentlemen,  in  conclusion,  does  the  law  seek  to  accomplish  by 
the  use  of  these  questions  and  by  the  request  and  suggestions  of  the  Court? 
It  seeks  to  select  12  jurors  who  will  stand  between  these  parties,  the 
Commonwealth  on  the  one  hand  and  these  defendants  on  the  other,  with 
an  unyielding  impartiality,  with  absolute  fairness  and  unflinching  courage 
in  order  that  truth  and  justice  shall  prevail,  for,  gentlemen,  verdicts  must 
rest  upon  truth  and  justice  in  order  that  the  life,  the  liberties  and  the 
properties  of  the  people  of  the  Commonwealth,  including  defendants,  shall 
be  secure  and  protected.” 

The  Court  stated  that  each  defendant  would  be  allowed  forty-four 
peremptory  challenges,  making  eighty-eight  peremptory  challenges, 
considered  collectively. 

Joseph  C.  Ross  was  tendered  by  the  Commonwealth  as  an  interpreter 
and  sworn. 

Out  of  the  venire  of  500  names  the  following  seven  jurors  were 
selected : — 

Wallace  R.  Hersey  of  Weymouth,  real  estate  agent, 

John  E.  Ganley  of  Avon,  grocer, 

Frank  R.  Waugh  of  Quincy,  machinist, 

Frank  D.  Marden  of  Weymouth,  mason, 

Walter  H.  Ripley  of  Quincy,  stockkeeper, 
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John  F.  Dever  of  Brookline,  clothing  salesman, 

Lewis  McHardy  of  Milton,  driver, 

When  the  venire  of  500  names  had  been  exhausted  the  Commonwealth  and 
the  defendants  had  each  twenty-nine  challenges  left. 

The  following  proceedings  were  then  had : — 

“The  Court.  Mr.  Sheriff,  I  understand  that  all  the  list  of  500  has 
been  exhausted  by  challenge  or  otherwise.  I,  therefore,  read  you  from 
Chapter  234  of  the  General  Laws,  Section  27 : 

‘If  by  challenge  or  otherwise  a  sufficient  number  of  jurors  duly 
drawn  and  summoned  cannot  be  obtained  for  the  trial  of  a  case,  the 
Court  shall  cause  jurors  to  be  returned  from  the  bystanders  or  from 
the  county  at  large  to  complete  the  panel,  if  there  are  on  the  jury 
not  less  than  seven  of  the  jurors  who  were  originally  drawn  and 
summoned  as  before  provided.  The  jurors  from  the  bystanders  shall 
be  returned  by  the  sheriff  or  his  deputy  or  by  a  disinterested  person 
appointed  therefor  by  the  Court  and  shall  be  such  as  are  qualified 
and  liable  to  be  drawn  as  jurors.’ 

and  will  you  please  carry  into  execution  the  section  that  I  have  just  read. 
Sheriff  Capen.  How  many,  your  Honor? 

The  Court.  As  many  as  you  can  get.  That  means  any  reasonable 
number.  Will  counsel  suggest  any  number?  You  might  be  able  to  help 
me  more  than  I  can  help  you. 

Mr.  Jeremiah  McAnarney.  In  view  of  what  your  Honor  has  just 
said  with  reference  to  Chapter  234  of  the  General  Laws,  Section  27,  we 
have  considerable  doubt  as  to  what  our  position  should  be  here.  It  is  not 
clear  to  my  mind  that  that  section  applies  in  a  capital  case.  Assuming  it 
did  not  apply,  would  I  have  the  right  as  counsel  to  waive  the  requirement 
of  the  other  section? 

The  Court.  What  is  the  other  section? 

Mr.  Jeremiah  McAnarney.  The  usual,  that  the  Clerk  furnish  to 
the  defendant  or  counsel  the  list  of  names  as  in  the  original  venire.  Now, 
with  only  this  purpose  in  mind,  if  your  Honor  please,  that  I  cannot  leave 
myself  open  to  any  criticism  and  without  doubt  it  is  as  your  Honor  views 
that  section,  but  still  I  want  to  preserve  whatever  right  there  is. 

The  Court.  What  section  do  you  refer  to? 

Mr.  Jeremiah  McAnarney.  You  are  reading  from  the - 

The  Court.  General  Laws. 

Mr.  Jeremiah  McAnarney.  The  green  book?  Now  I  am  referring 
to  the  revised  laws  which  are  on  your  desk,  218,  Section  55.  [General 
Laws,  Chap.  277,  Sec.  66.] 

The  Court.  Have  you  read  Section  54?  [General  Laws,  Chap.  277, 
Sec.  65.] 

Mr.  Jeremiah  McAnarney.  Yes,  if  your  Honor  please. 

The  Court.  That  states,  ‘After  the  finding  of  an  indictment  for 
murder,  the  defendant  if  in  custody  shall  forthwith  be  served  by  the 
Sheriff  or  his  deputy  with  a  copy  thereof  and  with  an  order  of  the  Court 
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notifying  him  that  the  indictment  will  be  entered  forthwith  upon  the 
docket  of  the  Superior  Court  for  the  county  where  found,  or  if  found  in 
Dukes  or  Nantucket  County,  that  it  will  be  entered  forthwith  upon  the 
docket  of  the  Superior  Court  for  Bristol  County.’ 

Section  55  [General  Laws,  Chap.  277,  Sec.  66]  reads: — 

‘A  prisoner  indicted  for  a  crime  punishable  with  death  or  imprison¬ 
ment  for  life,  upon  demand  by  him  or  his  counsel  upon  the  Clerk,  shall 
have  a  list  of  the  jurors  who  have  been  returned  and  process  to  summon 
witnesses  who  are  necessary  to  his  defence  at  the  expense  of  the  Common¬ 
wealth.’  ” 

The  Court  then  asked  Mr.  McAnarney : — 

“Do  you  think  that  refers  to  first  before  you  begin  the  trial  ? 

Mr.  Jeremiah  McAnarney.  I  am  not  so  clear  that  I  ought  to  pass 
upon  it,  your  Honor. 

The  Court.  What  is  your  judgment? 

Mr.  Jeremiah  McAnarney.  My  judgment  is  that  it  does  not. 

The  Court.  Does  not  what? 

Mr.  Jeremiah  McAnarney.  Mean  before  the  trial.  The  purpose 
of  furnishing  that  list  cannot  be  idle.  If  it  is  of  any  assistance,  it  amounts 
to  nothing  to  walk  a  man  in  off  the  street. 

The  Court.  What  do  you  think  the  remedy  is  after  having 
exhausted  500  jurors? 

Mr.  Jeremiah  McAnarney.  My  theory  is  the  defendant  is  entitled 
to  at  least  sufficient  opportunity  to  examine  carefully  the  man  who  is 
going  to  pass  on  him. 

The  Court.  How  is  he  entitled  to  it  any  more  than  the  Common¬ 
wealth  ? 

Mr.  Jeremiah  McAnarney.  This  section  does  not  deal  with  the 
Commonwealth.  It  deals  with  the  defendant. 

The  Court.  True,  the  Commonwealth  does  it  all.  ‘A  prisoner 
indicted  for  a  crime  punishable  with  death  or  imprisonment  for  life, 
upon  demand  by  him  or  his  counsel  upon  the  clerk,  shall  have  a  list  of 
the  jurors  who  have  been  returned  and  process  to  summon  witnesses  who 
are  necessary.’ 

It  is  clear  from  that  and  the  return  upon  it,  you  are  entitled  to — every 
defendant  is  entitled  to  get  the  list  of  those  jurors  before  you  proceed 
with  the  trial  in  order  that  you  can  look  them  up.  Now,  you  are  dealing 
with  a  situation  that  has  been  created  by  both  parties  by  the  exercise  of 
their  challenges  to  the  extent  that  they  have  become  exhausted  and  doesn’t 
that  other  section  apply  solely  to  that  and  to  nothing  else? 

Mr.  Jeremiah  McAnarney.  I  am  not  sure  as  to  that,  if  your  Honor 
please. 

The  Court.  I  will  hear  from  you,  Mr.  Katzmann. 

Mr.  Katzmann.  I  am  of  the  opinion  that  under  Section  27  of  Chap¬ 
ter  234,  [General  Laws]  that  is  your  Honor’s  right.  Not  only  that,  but 
it  seems  to  me  it  is  clear  that  there  are  other  people  now  involved,  to  wit, 
the  seven  jurymen  who  have  been  impaneled,  and  if  we  were  to  follow 
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the  law  relating  to  veniremen  rather  than  the  law  relating  to  talesmen, 
they  would  have  to  be  shut  up  more  than  seven  days  waiting  for  others  to 
be  drawn,  and  I  think  that  the  law  would  have, — that  the  purpose  of 
Section  27  which  you  have  read  is  to  expedite  business  in  the  interest  not 
only  of  the  defendants  and  the  Commonwealth  alike,  but  of  those  jurymen, 
seven  of  them  at  least,  who  have  already  been  selected  and  impaneled  and 

secluded  from  their  fellows . I  think  both  as  to  custom  and 

as  to  the  meaning  and  intent  of  the  section  of  the  statute,  that  is  clearly 
your  Honor's  right. 

The  Court.  I  cannot  see  any  other  construction  of  it.  You  may 
proceed  Mr.  Sheriff. 

Mr.  Jeremiah  McAnarney.  Then  our  rights  are  preserved,  and 
we  except  to  the  order  of  the  Court. 

The  Court.  All  right. 

Mr.  Callahan.  Also  on  behalf  of  the  defendant  Sacco? 

The  Court.  All  right. 

Sheriff  Capen.  When  will  they  be  returned,  your  Honor?  In  the 
morning? 

The  Court.  I  suppose  it  is  a  little  mite  late,  and  I  do  not  know  when 
you  might  return.  Might  have  to  wait  longer  for  your  return  than  for 
the  jurors. 

Sheriff  Capen.  It  would  take  some  time  if  they  run.  Some  of 
them  will  jump  when  they  see  me  coming. 

The  Court.  You  would  recommend  tomorrow  morning,  I  suppose, 
Sheriff? 

Sheriff  Capen.  That  would  give  plenty  of  time  to  get  such  number 
as  you  require. 

The  Court.  One  hundred.  Have  counsel  any  suggestions?  I  am 
trying  to  get  a  little  assistance  if  I  can.  Will  counsel  make  any  sugges¬ 
tion,  assuming  that  their  rights  are  preserved,  as  to  the  number. 

Mr.  Katzmann.  I  have  this  suggestion  to  make.  On  my  count  each 

side  has  twenty-nine  challenges  left . which  would  be  fifty- 

eight  between  the  Commonwealth  and  the  defendants.  I  should  doubt 
taking  people  off  the  street,  if  the  proportion  of  those  who  sought  to  be 
excused  would  be  any  less  among  talesmen  than  among  veniremen,  and 
my  own  belief  is,  although  I  regret  to  express  it,  that  perhaps  125  would 
come  nearer  furnishing  us  with  five  men.  That  is  roughly  my  guess  in 
the  matter.  There  is  this  much  to  be  said,  that  if  it  happened  that  the 
proportion  of  those  seeking  to  be  excused  ran  less  in  the  talesmen 
contrary  to  my  personal  expectation,  that  it  could  be  well  ascertained  by 
noontime  tomorrow,  and  that  if  it  were  necessary  to  summon  more  than 
the  number  of  one  hundred,  that  on  further  order  from  this  court  it  could 
be  done  tomorrow  afternoon  for  tomorrow  evening.  That  is  in  the 
interest  of  economy. 

Mr.  Jeremiah  McAnarney.,  I  am  in  doubt  about  the  number,  but 
I  think  the  suggested  number  by  the  District  Attorney  ought  to  pretty 
near  fit  it,  although,  in  addition  to  that,  if  your  Honor  please,  I  would 
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suggest  they  be  drawn  from  the  body  of  the  county. 

The  Court.  I  am  going  to  leave  that  with  the  Sheriff,  as  under  that 
statute  it  is  his  duty.  I  should  not  want  to  direct  him  as  to  that.  And 
you  may  summon — we  have  Saturday  ahead  of  us,  you  may  summon  200 
between  now  and  tomorrow  morning,  sir.  I  think  we  have  had  500.  We 
have  succeeded  in  getting  seven,  and  if  we  cannot  get  along  any  faster 
than  we  have,  I  think  we  may  need  200,  so  you  may  summon  tomorrow 
for  the  Court  at  10  o’clock  200  more.” 

The  following  morning  at  10  o’clock,  with  the  200  talesmen  sum¬ 
moned  as  will  be  hereinafter  set  forth,  in  attendance  the  Court  substan¬ 
tially  repeated  to  these  talesmen  the  original  statement  that  he  had  given 
to  the  500  jurors.  There  were  some  additional  statements  made. 

“The  Court.  Gentlemen,  will  you  please  give  me  your  attention, 
those  who  have  been  summoned  here  this  morning  as  jurors.  I  desire  to 
address  you  so  that  you  may  understand  the  law  with  reference  to  the 
qualification  of  jurors.  It  is  the  usual  practice  to  require  all  jurors  who 
have  been  summoned  for  jury  service  to  retire  from  the  main  court  room 
to  other  adjoining  rooms,  there  to  remain  until  their  names  have  been 
drawn  from  the  jury  box  by  the  Clerk.  The  name  of  each  juror  will  be 
drawn  and  called  by  him,  and  he  will  then  request  one  of  the  deputy 
sheriffs  to  notify  the  juror  whose  name  has  been  called.  Each  juror 
whose  name  has  been  called  must  then  return  promptly  to  this  court  room. 
Upon  his  return  certain  questions  will  be  put  to  him  by  the  Court  as 
required  by  law. 

The  Court  will  now  repeat  to  you  collectively  those  questions  and  will 
explain  their  meaning  in  order  that  each  juror  may  answer  them  more 
intelligently  and  correctly  and  in  order  that  much  time  may  be  saved  by 
preventing  frequent  repetitions  of  the  same  explanation. 

At  the  outset  I  should  say  to  you  the  cases  to  be  tried  are  indictments 
between  the  Commonwealth  of  Massachusetts  and  Nicola  Sacco  of  Stough¬ 
ton  and  Bartolomeo  Vanzetti  of  Plymouth.  The  charges  in  the  indict¬ 
ment  allege  the  killing  by  them  of  Frederick  A.  Parmenter  and 
Alessandro  Berardelli  at  Braintree  on  the  15th.  day  of  April,  1920,  by 
the  use  of  a  revolver.  The  penalty  upon  conviction  of  this  alleged  crime 
is  death. 

I  now  beseech  you,  gentlemen,  to  follow  me  with  the  greatest  pos¬ 
sible  care  and  attention  in  order  that  each  of  you  may  make  answer  to 
certain  questions  that  will  be  put  to  you  by  the  Court  not  only  intelligently, 
but  also  truthfully  and  conscientiously.  There  are  five  of  these  questions. 
I  will  now  repeat  them  and  then  explain  to  you  their  meaning.  You 
should  remember  the  number  of  each  question,  because  I  shall  later  refer 
to  them  by  numbers.  They  are  as  follows : 

1.  Are  you  related  to  either  party?  That  is,  to  either  of  the  defen¬ 
dants,  Nicola  Sacco  or  Bartolomeo  Vanzetti,  or  to  either  of  the  deceased, 
Frederick  A.  Parmenter  or  Alessandro  Berardelli? 

2.  Have  you  any  interest  in  the  trial  or  result  of  these  indictments? 

3.  Have  you  expressed  or  formed  any  opinion  upon  the  subject 
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matter  alleged  in  either  or  all  of  these  indictments? 

4.  Are  you  sensible  of  any  bias  or  prejudice  therein? 

5.  Are  your  opinions  of  such  a  character  as  to  preclude  you  from 
finding  a  defendant  guilty  of  a  crime  punishable  by  death? 

There  would  seem  to  be  no  difficulty  in  understanding  questions  1  and 
2,  which  refer  to  the  relationship  of  the  juror  to  either  of  the  defendants 
or  to  the  deceased,  and  any  interest  you  may  have  in  the  trial  or  result 
of  these  indictments.  I  shall,  therefore,  give  those  questions  no  further 
consideration. 

You  must  not  become  confused,  gentlemen,  between  the  expression 
and  the  formation  of  an  opinion  and  the  sensibility  of  bias  and  prejudice 
that  are  mentioned  in  questions  3  and  4,  and  the  formation  of  an  opinion 
that  would  preclude  a  juror  from  finding  a  defendant  guilty  of  a  crime 
that  is  punishable  by  death  as  provided  in  question  5.  They  have  an 
entirely  different  meaning.  I  will  first  deal  with  question  5,  which  is : 

Are  your  opinions  of  such  a  character  as  to  preclude  you  from  finding 
a  defendant  guilty  of  a  crime  punishable  by  death? 

You  see,  that  question  deals  with  simply  the  opinion  of  the  juror  as 
it  relates  to  his  judgment  as  to  the  conviction  of  a  person  of  a  crime 
punishable  with  death.  If  a  juror  has  such  a  conviction  that  he  would 
not,  no  matter  how  convincing  the  evidence,  return  a  verdict  that  might 
result  in  the  death  penalty,  such  a  juror  would  be  absolutely  disqualified. 

But  let  me  impress  upon  you  as  deeply  as  possible  the  imperative 
desirability  of  resting  your  answer  to  this  question  upon  the  solid  founda¬ 
tion  of  truth,  rather  than  a  strong  desire  to  escape  jury  service.  Of 
course,  gentlemen,  it  is  an  unpleasant  and  painful  service  for  anyone  to 
perform.  It  is  distressing  to  the  Court,  to  all  the  counsel  engaged  upon 
both  sides  and  to  the  officers  of  the  Court  who  are  connected  with  the 
administration  of  the  law  in  such  cases.  But  duty  demands  of  us  the 
rendition  of  such  service.  The  same  duty  demands  of  you  this  service  as 
citizens  of  the  Commonwealth. 

It  is  not  a  sufficient  excuse  that  the  service  is  painful,  confining  and 
distressing.  It  is  not  a  sufficient  excuse  that  a  juror  has  business  engage¬ 
ments  and  other  duties  more  profitable  and  pleasant  that  he  would  rather 
perform,  for  you  must  remember  the  American  soldier  boy  had  other  du¬ 
ties  that  he,  too,  would  rather  have  performed  than  those  that  resulted 
in  giving  up  his  life  on  the  battlefields  of  France,  but  he  with  undaunted 
courage  and  patriotic  devotion  that  brought  honor  and  glory  to  humanity 
and  the  world,  rendered  the  service  and  made  the  supreme  sacrifice.  He 
answered  the  call  of  the  Commonwealth. 

So,  gentlemen,  I  call  upon  you  to  render  this  service  here  that  you 
have  been  summoned  to  perform,  with  the  same  spirit  of  patriotism, 
courage  and  devotion  to  duty  as  was  exhibited  by  our  soldier  boy  across 
the  seas,  and  let  no  juror  decline  this  call  of  the  Commonwealth  excepting 
in  such  cases  that  he  can  swear  in  fact  and  in  truth,  before  man  and 
Almighty  God,  that  his  conscience  will  not  permit  him  to  find  a  defendant 
guilty  of  a  crime  punishable  with  death. 
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In  this  age  of  freedom  of  thought  and  of  speech  an  individual  is 
entitled  to  enjoy  his  own  private  views  upon  all  social,  religious,  political 
and  economic  questions,  but  he  should  never  bring  them  with  him  to  the 
jury  room,  especially  when  they  might  operate  in  the  least  possible  degree 
to  the  prejudice  of  either  party  whether  in  civil  or  criminal  cases,  for  the 
majesty  of  the  law  and  obedience  to  the  law  must  be  supreme  and  must 
control  the  individual  opinion,  as  well  as  the  individual  will,  for,  as  has 
been  many  times  said  and  truly  said,  ‘This  is  a  government  of  laws  and 
not  of  men’. 

There  is  one  thought  which  I  would  like  to  burn  into  the  fibre  of 
every  citizen  throughout  this  land,  which  is  that  he  who  is  willing  to  ac¬ 
cept  the  blessings  of  this  Government  should  be  perfectly  willing  to  assume 
his  share  of  its  duties  and  responsibilities. 

A  person  may  be  opposed  to  capital  punishment  and  still  be  qualified 
as  a  matter  of  law  to  sit  as  a  juror.  I  want  to  repeat  so  that  you  may  all 
understand  it,  for  several  days  although  I  have  made  that  statement  clear 
yet  juror  after  juror  has  come  in  here  and  apparently  has  not  understood 
what  I  have  said,  so  I  repeat  to  you.  A  person  may  be  opposed  to  capital 
punishment  and  still  be  qualified  as  a  matter  of  law  to  sit  as  a  juror,  for 
the  real  test  is  this  :  Is  the  opinion  of  the  juror  so  fixed  and  so  deeply 
rooted  that  he  upon  his  honor  and  conscience,  without  regard  to  the  degree 
of  certainty  of  the  proof,  would  not  find  a  defendant  guilty  of  a  crime 
punishable  with  death. 

In  other  words,  is  the  opinion  of  the  juror  so  deeply  rooted  in  the 
soil  of  prejudice  against  capital  punishment  that  he  would  not  find  a 
defendant  guilty  of  a  crime  punishable  with  death  even  if  from  all  the 
evidence  in  the  case  he  would  be  satisfied  beyond  reasonable  doubt  that 
such  defendant  was  guilty  of  the  alleged  crime.  If  such  is  the  fact,  that 
is,  no  matter  what  the  evidence  may  be,  if  a  person  was  certain  that  a 
defendant  was  guilty  of  murder  in  the  first  degree,  if  under  those  circum¬ 
stances  he  would  not  return  a  verdict  of  guilty  of  murder  in  the  first  de¬ 
gree,  he  would  be  absolutely  disqualified. 

A  juror,  however,  on  the  other  hand,  is  qualified  even  if  he  is  opposed 
to  capital  punishment  if  he  is  willing  to  find  a  defendant  guilty  of  a  crime 
punishable  with  death  if  the  evidence  should  satisfy  him  beyond  reason¬ 
able  doubt  of  the  guilt  of  such  defendant,  because,  gentlemen,  you  must 
remember  that  we  are  proceeding  under  the  law  of  this  Commonwealth, 
and  that  law  for  generations  past  has  provided  in  the  case  of  trial  of 
criminal  causes  that  the  Commonwealth  must  establish  beyond  reasonable 
doubt  the  guilt  of  a  defendant. 

Under  the  law  every  juror  before  he  can  take  his  place  upon  the  panel 
must  make  oath  that  he  will  return  a  verdict  according  to  his  evidence. 
Let  me  repeat  to  you  that  oath  in  order  that  you  may  fully  appreciate  and 
understand  the  obligation  that  the  law  solemnly  places  upon  each  juror, 
and  also  in  order  that  you  may  appreciate  the  fact  that  any  man  who  is 
willing  in  good  faith  and  upon  his  honor  to  assent  to  this  oath,  is  fully 
qualified  under  the  law  to  sit  as  a  juror  in  a  capital  case,  and  this  oath  is 
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the  true  test.  A  man  has  a  right  to  his  personal  opinion  with  reference 
to  capital  punishment,  with  reference  to  other  questions,  but  if  he  is  will¬ 
ing  to  submit  himself  honestly  and  in  good  faith  to  this  oath,  then  he  is 
qualified. 

‘You  solemnly  swear  that  you  shall  well  and  truly  try  and  true  deliv¬ 
erance  make  between  the  Commonwealth  and  the  prisoner  at  the  bar 
whom  you  shall  have  in  charge,  according  to  your  evidence.  So  help 
you  God’. 

So  I  repeat  what  I  have  already  said,  if  a  person  is  willing  to  return 
a  verdict  according  to  his  evidence,  and  such  evidence  under  the  law  de¬ 
mands  conviction  of  murder  in  the  first  degree,  he  is  qualified  under  the 
law  of  Massachusetts  to  sit  as  a  juror,  no  matter  how  strenuously  he  is 
opposed  to  capital  punishment.  I  trust  I  have  made  this  plain,  gentlemen, 
to  you  who  have  heard  this  explanation. 

I  want  to  suggest  to  you  further  the  object  of  capital  punishment. 
The  law  of  Massachusetts  provides  that  upon  conviction  of  murder  for 
generations  past  the  penalty  of  death.  The  law,  however,  demands  this 
penalty  not  in  a  spirit  of  vengeance  or  revenge,  but  rather  as  a  punish¬ 
ment  that  is  consistent  with  the  character  and  gravity  of  the  crime  com¬ 
mitted.  This,  gentlemen,  is  the  object  of  punishment  in  all  criminal 
cases  under  the  lav/,  for  you  must  remember  that  the  great  end  to  be  at¬ 
tained  by  punishment  is,  as  was  stated  by  Chief  Justice  Shaw,  one  of  the 
greatest  judges  of  all  times,  ‘the  prevention  of  crime’.  The  great  object, 
gentlemen,  of  punishment,  is  the  prevention  of  crime. 

On  this  account  and  for  this  reason,  Massachusetts,  from  time  almost 
immemorial  has  demanded  capital  punishment  in  all  cases  where  persons, 
after  a  fair,  impartial  and  just  trial  have  been  convicted  of  the  crime  of 
murder  in  the  first  degree.  In  other  words,  Massachusetts  seeks  to  make 
the  lives  and  liberties  of  all  her  people,  including  defendants,  as  safe  and 
as  secure  as  is  possible  under  the  law. 

Let  me  now  consider  with  you  questions  3  and  4,  which  are  as  follows : 

3.  Have  you  expressed  or  formed  an  opinion? 

4.  Are  you  sensible  of  any  bias  or  prejudice  in  regard  to  the  sub¬ 
ject  matter  alleged  in  either  indictment? 

In  other  words,  are  your  minds  so  influenced  by  an  opinion  so  formed 
or  a  prejudice  so  deeply  rooted  that  you  cannot  as  honest  and  conscientious 
jurors  return  a  verdict  according  to  the  evidence. 

Now,  the  word  ‘prejudice’  and  the  word  ‘bias’  means  pre judgment  of 
the  case,  not  necessarily  an  enmity  or  ill  will  against  either  the  rights  of 
the  Commonwealth  or  either  of  these  defendants.  The  opinion  or  judg¬ 
ment  must  be  something  more  than  a  vague  impression  formed  from 
casual  conversation  with  others  or  from  reading  possibly  inaccurate  and 
abbreviated  newspaper  reports. 

So  you  see,  gentlemen,  those  questions  refer,  3  and  4,  to  a  prejudg¬ 
ment  which  has  some  relationship  to  either,  on  the  one  hand,  the  guilt  of 
the  defendant,  or,  on  the  other,  the  innocence.  It  is  pre  judgment.  It  is 
nothing  like  question  5.  That  refers,  question  5,  to  opinions  of  the  juror 
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with  reference  to  his  views  as  to  capital  punishment.  Three  and  four 
relate  to  a  prejudgment  of  either  or  all  of  these  cases  with  reference  to  the 
innocence  or  the  guilt  of  the  defendant. 

I  trust  I  have  made  my  explanation  clear  the  difference  between  those 
questions.  It  must  be  such  an  opinion  upon  the  merits  of  the  issue,  — 
you  see,  it  goes  to  the  merits,  the  merits,  which  are  the  questions  of  fact, 
and  those  questions  of  fact  must  relate  to  the  guilt  or  the  innocence  of 
the  defendant,  and  that  is  what  we  mean  when  we  say  the  bearing  of  the 
opinion  with  reference  to  the  merits  of  the  issue  involved. 

If  one  had  formed  what  in  some  sense  might  be  called  an  opinion  but 
which  fell  far  short  of  exciting  any  bias  or  prejudice,  he  might  conscien¬ 
tiously  discharge  his  duty  as  a  juror.  In  other  words,  are  those  impres¬ 
sions  or  opinions,  whatever  they  are,  of  such  a  character  that  they  will 
yield  to  the  testimony  that  will  be  offered  and  will  the  mind  remain  open 
so  that  such  testimony  will  receive  a  fair,  honest,  intelligent  and  con¬ 
scientious  consideration. 

If  the  impression  or  opinions  are  of  this  character,  the  juror  is 
qualified.  On  the  other  hand,  if  those  impressions  and  opinions  are  so 
strong  and  so  deeply  rooted  that  they  will  close  the  mind  against  the 
testimony  that  may  be  offered,  and  that  mind  will  combat  and  resist  such 
testimony,  whether  the  same  be  in  favor  of  the  innocence  or  the  guilt  of 
a  defendant,  then  such  opinions  or  impressions  would  absolutely  disqualify 
a  man  from  such  jury  service.  I  trust  that  I  have  made  that  clear. 

A  man  may  have  an  opinion.  He  may  have  impressions.  Those 
opinions  or  impressions  do  not  disqualify  him  if  his  mind  is  open  and  will 
remain  open  with  a  view  of  ascertaining  the  truth  so  that  a  man  then 
having  ascertained  the  truth  is  willing  to  return  a  verdict  that  is  a  true 
verdict,  and  that,  gentlemen,  is  the  meaning  of  the  word  ‘verdict’,  which 
comes  from  two  abbreviated  Latin  words  which  mean  ‘a  declaration  of 
the  truth’,  and  that  is  all  we  are  here  engaged  in.  This  is  a  human  inves¬ 
tigation,  a  human  investigation  made  by  human  beings  with  the  result 
of  seeing  to  it  that  the  truth  is  established  and  when  truth  is  established 
we  always  know  that  justice  has  been  attained. 

Reading  the  newspapers  should  play, — before  I  get  to  that,  again 
the  mere  reading  of  newspapers  which  contain  the  alleged  history  of  an 
alleged  crime  does  not  disqualify  a  juror,  even  though  a  slight  opinion 
may  have  been  formed  thereby.  Nearly  if  not  all  intelligent  men  naturally 
and  necessarily  read  the  newspapers.  This  becomes,  as  you  must  know, 
educationally  imperative  in  order  to  keep  in  touch  with  not  only  affairs 
of  one’s  community  but  also  affairs  of  the  world. 

Reading  the  newspapers,  gentlemen — and  I  hope  you  will  bear  this 
in  mind — reading  the  newspapers  should  play  an  important  part  in  the 
intellectual  life  of  every  man,  of  every  human  being  who  is  able  to  read. 
Simply  reading  the  newspapers  and  forming  some  kind  of  opinion  in  and 
of  itself  is  not  enough.  May  the  day,  gentlemen,  never  come  when  only 
those  in  the  determination  of  important  cases  can  sit  as  jurors  whose 
brain  has  remained  in  that  state  of  darkness  that  it  has  never  absorbed 
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the  knowledge,  wisdom  and  information  contained  in  the  daily  press. 

No,  gentlemen,  it  is  not  a  question  of  simply  reading  the  newspapers, 
nor  is  it,  having  read  them,  a  question  of  the  formation  of  mere  impres¬ 
sions  or  slight  opinions.  The  real  test,  mark  you,  is  this:  Is  the  mind 
willing  voluntarily,  freely  and  fairly  to  allow  the  testimony  to  be  offered 
and  admitted  to  dislodge  such  opinions  if  such  testimony  really  demands 
such  dislodgment  in  order  that  truth  and  justice  may  be  established 
between  the  parties. 

If  such  is  the  fact,  then  the  juror  is  qualified  to  serve,  notwithstand¬ 
ing  he  has  read  the  newspapers  and  notwithstanding  he  may  have  formed 
some  opinion.  The  question,  I  repeat  is,  is  the  mind  open,  is  it  ready  to 
receive  the  truth,  the  sunshine  of  truth?  That  is  the  question,  and  if 
he  is  and  he  is  willing  to  return  a  verdict  that  represents  the  truth  ac¬ 
cording  to  the  evidence,  he  is  qualified.  It  makes  no  difference,  if  that 
is  true,  whether  he  has  formed  some  slight  opinion  from  reading  news¬ 
papers,  circulars,  or  anything  else. 

On  the  other  hand,  if  the  brain  is  unwilling  to  dislodge  such  opinion, 
of  course  the  juror  is  disqualified. 

Such  gentlemen,  is  the  legal  meaning  of  the  five  questions  that  will 
be  propounded  to  you.  And  let  me  beseech  of  you  that  you  will  in  every 
case  when  you  honestly  and  conscientiously  can  in  this  room,  in  this 
temple  of  justice,  where  we  are  assembled  in  order  that  truth  and  justice 
shall  triumph,  respond  to  this  important  summons  of  the  Commonwealth 
to  jury  service. 

Of  course,  I  should  say  to  you  that  any  juror  would  be  excused  if 
the  condition  of  his  health  might  interfere  in  any  way  with  the  progress 
of  the  trial.  I  must  suggest  to  you,  as  I  have  to  others,  that  if  anybody 
summoned  here  has  been  approached  for  any  purpose  whatsoever  by 
anybody,  either  representing  or  purporting  to  represent  the  Common¬ 
wealth,  the  defendant  or  any  other  person  or  interest  whatsoever,  I  shall 
expect  him  to  make  known  to  the  Court  the  purpose  and  object  such 
person  had  in  mind,  together  with  the  name  or  names  of  such  person 
or  persons. 

And  I  should  also  remind  you  further  that  if  there  should  be  any 
conversation  or  discussion  between  the  Court  and  any  of  the  jurors  after 
they  have  been  returned  from  the  other  room  to  be  interrogated  here, 
any  juror  or  jurors  who  have  been  therebefore,  declared  indifferent  and 
who  have  been  accepted  by  the  parties  to  serve,  shall  pay  no  attention 
whatsoever  to  such  conversation  or  discussion,  for  these  cases  must  be 
heard  and  determined  by  the  laws  of  evidence  and  by  the  laws  of  Massa¬ 
chusetts,  and  nothing  shall  be  considered  as  evidence  upon  these  indict¬ 
ments  excepting  that  evidence  which  comes  from  witnesses  upon  the  wit¬ 
ness  stand  and  who  have  testified  under  oath. 

And  what  is  the  meaning  of  all  this?  Why  does  the  law  in  this 
great  spirit  of  justice  and  the  very  fibre  of  which  is  filled  with  the  very 
spirit  of  justice  and  humanity  and  fair  dealing,  what  is  it  the  law  so 
fairly  and  justly  seeks  to  accomplish  by  these  questions?  It  seeks  to 
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select,  gentlemen,  twelve  persons  who  will  stand  between  these  parties, 
the  Commonwealth  on  the  one  hand  and  these  defendants  on  the  other, 
with  unyielding  impartiality,  with  absolute  fairness  and  unflinching  cour¬ 
age  in  order  that  truth  and  justice  shall  prevail. 

For  you  must  remember  that  verdicts  must  rest  upon  truth  and 
justice  in  order  that  the  lives,  the  liberties  and  the  properties  of  the  people 
of  the  Commonwealth,  including  all  defendants,  shall  be  made  secure  and 
protected. 

All  the  jurors  summoned  for  this  morning  may  now  retire  from  the 
courtroom  into  adjoining  rooms,  and  their  names  will  later  be  called. 
Before  that  is  done,  the  oath  will  be  administered  to  you  all,  by  agreement 
of  counsel,  rather  than  to  be  administered  separately,  in  order  that  time 
may  be  saved.  And  let  me  also  say  that  if  anybody  has  any  excuses  to 
offer,  as  soon  as  I  ask  the  juror  his  name,  present  his  excuses,  if  he  has 
any,  at  once.  Allow  the  Court  to  go  no  further  with  any  question,  but 
take  up  immediately  the  question  of  excuses  directly  after  he  answers 
his  name.  You  may  now  receive  the  oath.” 

The  Court  then  directed  the  Clerk  to  administer  the  oath  to  all  of 
the  jurors  summoned.  After  the  oath  was  administered  the  jurors  sum¬ 
moned  on  the  special  venire  were  directed  to  retire  to  the  adjoining  room. 
Defendants’  counsel  then  renewed  their  objections  to  the  venire  of  200. 
In  this  connection  the  following  proceedings  were  had: 

Mr.  Moore.  I  just  filed  a  power  of  attorney  for  the  defendant  Sacco. 
I  call  it  to  your  Honor’s  attention. 

The  Court.  After  the  jurors  go  out  I  will  have  something  to  say 
about  that. 

Mr.  Moore.  I  would  like  to  request  your  Honor,  also  in  that  con¬ 
nection,  that  in  addition  to  the  jurors  that  are  summoned,  that  the  jurors 
who  have  already  been  passed,  that  they  also  be  excused  during  the 
discussion. 

The  Court.  What? 

Mr.  Moore.  That  the  jurors  who  have  been  passed  and  in  the  box, 
that  they  shall  also  be  excused  during  the  discussion  upon  the  power  of 
attorney. 

The  Court.  Why  do  you  make  that  motion  ?  That  is  entirely  within 
my  discretion. 

[Conference  at  bench.] 

The  Court.  As  I  understand  it,  it  is  simply  a  renewal  of  their 
position  last  night,  that  the  Court  in  a  capital  case  has  no  authority  to 
order  talesmen  summoned  under  Chapter  234  of  the  General  Laws,  Sec¬ 
tion  27,  and  to  the  Court’s  ordering  200  more  jurors  summoned  under 
that  section  the  defendant  duly  objected  and  excepted.  That  covers  it, 
doesn’t  it? 

Mr.  Jeremiah  McAnarney.  Not  on  that. 

The  Court.  That  takes  care  of  the  first  one. 

Mr.  Jeremiah  McAnarney.  Does  it,  if  your  Honor  please?  It 
reads  here,  and  this  is  the  gravamen  of  the  matter,  that  the  venire  now 
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are  objected  to  as  they  stand.  They  have  not  been  summoned  in  accord¬ 
ance  with  the  provisions  of  the  statute  and  have  been  especially  selected 
by  the  Sheriffs  and  others. 

The  Court.  How  can  anything  be  clearer?  If  I  did  not  have  a 
right  to  order  them  under  Chapter  234,  [General  Laws]  then  the  whole 
thing  is  invalid. 

Mr.  Jeremiah  McAnarney.  The  last  part,  if  your  Honor  please, 
‘and  others/  and  no  opportunity  has  been  given  to  the  defendant  to  find 
out  anything  about  them. 

The  Court.  That  only  goes  with  the  other  chapter  that  you  claim. 
Of  course  you  are  getting  in  there  simply  the  reasons  why  it  should  be 
under  the  other  chapter. 

Mr.  Jeremiah  McAnarney.  I  would  like  to  have  affirmatively 
appear  the  reason. 

The  Court.  Counsel  for  the  defendant  claimed  and  asked  the 
Court  to  rule - 

Mr.  Jeremiah  McAnarney.  They  are  in  under  the  chapter  which 
you  have  quoted. 

The  Court.  Your  claim  was  that  if  there  were  any  more  sum¬ 
moned,  if  I  had  any  authority  to  summon,  it  should  be  under  the  other 
chapter,  under  the  summoning  of  jurors  in  case  of  capital  punishment 
or  punishment  for  life,  Revised  Laws,  Chapter  218,  Section  55,  [Gen¬ 
eral  Laws,  Chap.  277,  Sec.  66]  You  can  put  in  the  other  later.  The 
defendants  claim  that  if  the  Court  has  any  power  to  summon  additional 
jurors,  other  than  those  summoned  under  the  venire  issued  by  the  Court, 
said  jurors  should  be  summoned  under  Revised  Laws,  Chapter  218, 
Section  55,  [General  Laws,  Chap.  277,  Sec.  66]  and  the  defendant  asked 
the  Court  to  so  rule.  The  Court  declined  so  to  rule,  and  the  defendant 
duly  excepted.  That  presents  your  issue  pretty  clearly,  doesn’t  it? 

Mr.  Jeremiah  McAnarney.  Why  doesn’t  that  save  any  possible 
situation  ? 

The  Court.  That  is  all  there  is  about  it  that  I  can  see. 

Mr.  Jeremiah  McAnarney.  Further  I  suppose  we  ought  to  show 
the  question,  “How  are  you  prejudiced  by  that?”  That  question  might 
be  put  to  us,  How  are  you  prejudiced  by  ‘the  situation?’ 

The  Court.  How  is  that  of  any  consequence  if  my  ruling  is  right? 
It  isn’t  a  question  of  prejudice.  It  is  a  question  of  interpretation  of  that 
statute.  Who  is  right?  If  you  are  right,  then  prejudice  does  not  enter 
into  it  at  all.  If  I  am  right,  prejudice  doesn’t  enter  into  it.  It  is  simply 
a  question  of  whether  I  am  complying  with  the  statute. 

In  other  words,  does  the  question  of  the  true  construction  of  a 
statute  depend  upon  affirmative  testimony  upon  the  witness  stand  with 
reference  to  one’s  prejudice?  It  is  a  new  one  to  me  if  it  is.  It  is  to 
me  elementary.  If  I  am  right,  that  is  the  end  of  it.  If  I  am  wrong 
and  you  are  right,  the  evidence  appearing  that  either  side  is  prejudiced 
has  nothing  to  do  with  the  case.  The  construction  of  law  does  not  depend 
in  any  way  upon  questions  of  fact  introduced  on  the  witness  stand  as 
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to  whether  the  defendant  or  the  Commonwealth  has  been  prejudiced. 

Mr.  Thomas  McAnarney.  We  had  in  mind  the  old  Revised  Laws, 
Chapter  126,  Section  27,  I  think  it  was.  In  a  situation  like  this  the 
deputy  sheriff  could  not  go  out,  as  he  did  in  this  case,  and  select  the 
jurors,  as  he  bas  done,  gone  and  taken  the  jury  list. 

The  Court.  He  can  if  my  law  is  right. 

Mr.  Thomas  McAnarney.  Gone  and  taken  the  jury  list  and  picked 
out  the  names  from  that  jury  list  and  brought  those  over  here.  In 
another  case,  as  I  understand  it,  they  went  to  a  Masonic  meeting,  went 
in  there  and  took  12  men  and  brought  them  here. 

The  Court.  I  think  the  Supreme  Court,  if  my  construction  is  right, 
would  say  he  did  a  fine  job  because  that  gives  a  good  opportunity  to  find 
them.  Does  it  say  where  they  have  got  to  go?  I  think  the  Supreme 
Court  would  commend  a  man  if  he  could  find  a  good  big  body  of  men, 
♦whether  they  were  school  teachers  or  ministers  or  Odd  Feliows  or 
Knights  of  Pythias  or  Knights  of  Columbus.  I  think  they  would  say 
that  is  a  good  job. 

Mr.  Jeremiah  McAnarney.  Why  doesn’t  this  cover  it:  The  defend¬ 
ants  offer  to  show  the  manner  of  selecting? 

The  Court.  I  will  not  do  that.  You  are  going  to  leave  it  open  to 
say  to  the  Supreme  Court  you  wanted  to  show  there  was  some  fraudulent 
purpose  and  I  excluded  it.  That  is  not  fair  to  me. 

Mr.  Thomas  McAnarney.  Not  fraudulent  purpose. 

The  Court.  It  may  be.  That  is  your  contention,  under  the  present 
statute  they  can’t  walk  out  and  take  them  as  they  did. 

Mr.  Thomas  McAnarney.  A  deputy  sheriff  cannot  go  into  a  town, 
take  the  jury  list  and  select  a  certain  set  of  names  and  bring  those  men 
over  here.  We  offer  to  show  that  is  the  procedure  that  was  followed 
in  this  case.  If  that  is  agreed  to,  all  well  and  good,  that  that  procedure 
was  followed  and  we  don’t  have  to  prove  it. 

The  Court.  I  do  not  know  what  is  the  fact. 

Mr.  Thomas  McAnarney.  Any  dispute  about  that? 

Mr.  Katzmann.  You  are  asking  how  the  deputy  sheriffs  did  it 
last  night? 

Mr.  Thomas  McAnarney.  Yes. 

Mr.  Katzmann.  I  do  not  know. 

Mr.  Thomas  McAnarney.  That  the  deputies  went  to  different 
towns  and  in  some  instances  at  least  took  a  jury  list — I  think  in  all  cases — 
and  selected  from  those  jury  lists  such  names  as  they  saw  fit,  went  out 
and  brought  those  men  in  here. 

Mr.  Katzmann.  I  do  not  know  how  they  did  it. 

Mr.  Thomas  McAnarney.  We  offer  to  prove  that  is  the  way  they 
did  it. 

The  Court.  Should  they  go  and  take  somebody  whether  they  know 
whether  they  were  unfit  or  not? 

Mr.  Thomas  McAnarney.  If  there  is  no  objection,  we  want  it 
to  appear  on  the  record  that  is  what  they  did. 
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Mr.  Katzmann.  I  haven’t  any  idea. 

Mr.  Thomas  McAnarney.  You  can  ask  the  deputies. 

The  Court.  You  can  put  down  this:  The  deputies  made  their  selec¬ 
tion  by  ascertaining  names  of  men  selected  who  were  upon  the  jury  list. 
That  is  what  you  want,  is  it? 

Mr.  Thomas  McAnarney.  No.  That  they  took  the  jury  list  and 
from  that  selected  certain  names. 

The  Court.  Is  there  any  difference? 

Mr.  Thomas  McAnarney.  Yes,  I  think  there  is. 

The  Court.  I  can’t  see  it.  I  may  be  a  little  obtuse. 

Mr.  Thomas  McAnarney.  No,  if  anything  it  is  me.  If  there  is 
no  question  about  that,  of  course  we  don’t  have  to  prove  it. 

Mr.  Katzmann.  I  do  not  know  how  they  did  it. 

Mr.  Thomas  McAnarney.  You  might  inquire,  Fred. 

The  Court.  That  is  a  question  of  fact  that  you  will  have  to  prove 
with  me. 

Mr.  Thomas  McAnarney.  Then  we  will  have  to  call  the  deputies. 

The  Court.  If  you  think  it  is  worth  it,  go  ahead.  I  will  make  a 
finding  on  it. 

Mr.  Thomas  McAnarney.  I  think  that  is  the  only  way  to  save  that 
question  properly,  unless  it  is  admitted. 

The  Court.  Well,  I  thought  I  went  as  far  as  you  were  entitled  to, 
that  is,  that  they  used  the  jury  list  in  the  selection  of  men  whom  they 
summonsed. 

Mr.  Thomas  McAnarney.  That  they  took  a  jury  list,  at  least  in 
some  cases. 

The  Court.  I  am  going  to  let  you,  that  they  used  that  list,  jury 
list,  and  with  a  view  of  selecting  certain  persons  here,  because  you  are 
trying  to  put  it  in  a  state  of  prejudicing  yourself  and. help  the  Common¬ 
wealth. 

Mr.  Thomas  McAnarney.  No,  I  disclaim  that. 

The  Court.  Then  I  put  it  as  it  is  and  fair  as  it  is. 

Mr.  Thomas  McAnarney.  What  ought  we  to  claim,  your  Honor? 

The  Court.  That  is,  that  they  used  the  jury  list  and  from  the  jury 
list  they  made  their  selection  of  jurors.  I  am  not  going  to  let  it  go 
the  other  way  unless  you - 

Mr.  Thomas  McAnarney.  I  agree  with  your  Honor  now;  took 
the  jury  list  and  from  that  made  selections. 

The  Court.  That  is  what  I  have  said  several  times. 

Mr.  Thomas  McAnarney.  Then  we  agree  on  that. 

The  Court.  I  will  admit  that.  Mr.  Sheriff, - 

Mr.  Callahan.  May  I  have  Sacco’s  rights  saved? 

The  Court.  You  heard  me  say  I  draw  no  distinction. 

*  *  *  * 

Mr.  Thomas  McAnarney.  This  may  have  been  mentioned  before 
I  came  here.  We  demand  the  right  to  examine  each  juror  separately  as 
to  his  views  preliminary  to  exercising  the  rights  of  peremptory  challenge 
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and  not  as  a  substitute.  Both  defendants  except  to  that  ruling. 

The  Court.  I  will  save  the  right. 

Mr.  Callahan.  I  understand  Sacco’s  rights  are  saved  in  this  case. 

The  Court.  They  are.  Anything  I  give  the  other  defendant  I 
give  you. 

Mr.  Thomas  McAnarney.  If  that  could  be  understood  all  the  way 
throughout  the  trial? 

The  Court.  That  is  not  fair  to  me.  It  is  agreed  that  the  deputy 
sheriffs  selected  the  names  of  jurors  from  the  jury  lists.  Does  that  suit 
you? 

Mr.  Thomas  McAnarney.  Yes. 

The  Court.  That  is  agreed. 

Mr.  Thomas  McAnarney.  That  is  what  I  understand  they  did. 
They  may  not  have  in  all  cases.  All  I  can  say  in  that  connection,  at 
least  in  one  way  it  was  done.  How  it  was  done  in  the  others  I  do  not 
know. 

The  Court.  I  am  willing  to  admit  it.  If  it  is  true  in  one  case  I 
think  it  covers  all.  The  jury  may  go  now,  please. 

[The  jurymen  in  the  box  retire  from  the  court  room.] 

Mr.  Moore.  If  your  Honor  please  this  morning  I  have  filed  a  power 
of  attorney  on  behalf  of  the  defendant  Sacco  in  order  that  any  possible 
defect  in  the  appearance  that  has  been  heretofore  entered  may  be  cured. 
The  thought  occurred  to  me  that  possibly  by  reason  of  the  fact  that  I 
am  a  member  of  the  bar  from  outside  this  jurisdiction  that  it  might  be 
well  to  cure  that  possible  defect.  Your  Honor  has  been  kind  enough  up 
to  this  hour  to  extend  to  me  all  the  usual  professional  courtesies  that 
are  extended  as  between  members  of  one  jurisdiction  appearing  or  appear¬ 
ing  specially  with  local  counsel  in  another  jurisdiction.  The  possible 
questions  that  might  arise,  however,  led  to  what  I  felt  to  be  the  pro¬ 
priety  of  my  filing  a  power  of  attorney  this  morning,  and  I  ask  at  this 
time  the  admission  specially. 

The  Court.  I  will  take  the  matter  under  consideration.  You  know 
what  I  suggested  last  night  and  the  reason  for  it,  so  we  will  go  ahead. 

Mr.  Moore.  I  might  add  in  that  connection,  your  Honor,  I  have 
nothing  but  inferential  knowledge  of  most  of  the  questions  that  your 
Honor  has  in  mind.  Meanwhile,  however,  pending  the  ultimate  consider¬ 
ation  of  this  matter,  I  assume  that  I  stand  with  all  the  rights  of  counsel 
on  behalf  of  the  defendant  Sacco  until  some  ruling  to  the  contrary  is 
made.  Is  that  correct? 

The  Court.  So  far  as  your  power  of  attorney  is  concerned,  there 
has  been  no  request  yet  filed  with  the  Court  with  reference  to  your 
appearing  before  the  courts  of  Massachusetts. 

Mr.  Moore.  That  power,  your  Honor,  is  a  power,  special  power. 

The  Court.  I  know  what  it  is.  One  is  a  power  of  attorney  under 
the  statute. 

Mr.  Moore.  That  was  drawn  as  applicable  solely  to  the  cases  5545 
and  5546,  and  on  behalf  of  the  defendant  Sacco  solely. 
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The  Court.  That  is  what  I  understand. 

Mr.  Moore.  And  my  only  question  is  whether  until  there  is  some 
further  consideration  of  this  matter,  until  that  time  will  the  admission 
be  allowed  and  I  stand  with  all  the  rights  of  counsel  on  behalf  of  the 
defendant  Sacco. 

The  Court.  I  do  not  believe  there  will  be  much  question  between 
now  and  when  I  will  make  the  ruling  upon  it,  and  I  will  give  my  reasons 
later.  You  may  call  the  list.” 

At  this  time  alphabetical  lists  of  the  names  of  persons  summoned  by 
the  sheriff  of  Norfolk  County  and  his  deputies  were  placed  in  the  hands 
of  the  district  attorney  and  of  counsel  for  defendants  by  the  clerk. 
From  this  list  Mr.  William  Wilson  was  then  called. 

“Mr.  Moore.  If  your  Honor  please,  in  view  of  the  fact  that  the 
jurors  drawn  on  this  summary  process  have  just  come  into  Court,  200 
in  number,  and  the  defendant’s  counsel  has  had  no  opportunity  of  know¬ 
ing  who  they  are  until  within  the  last  fifteen  minutes,  we  ask  on  behalf 
of  the  defendant  Sacco  that  the  Court  interrogate  each  juror  on  the 
following  matters :  Occupation,  name  and  address  of  employer. 

The  Court.  Hand  your  request  here,  please. 

[Mr.  Moore  hands  paper  to  the  Court.] 

The  Court.  I  will  see  you,  Mr.  District  Attorney,  also.  Name  and 
occupation,  I  think  that  is  all  right. 

[Conference  at  bench  between  Court  and  counsel.] 

The  Court.  Questions  1,  2,  3,  4,  5,  6,  7,  8  and  9  I  will  give.  I  will 
take  care  of  question  10  in  my  charge,  and  that  refers  to  the  question — 
that  question  is,  ‘Are  you  prejudiced  against  Italians?’  Question  11  has 
already,  in  my  judgment,  been  answered.  No.  12,  ‘Is  the  juror  an 
employer  of  labor?’  I  refuse.  No.  13,  ‘If  the  juror  is  an  employer  of 
labor,  does  he  employ  union  help  when  union  help  is  available?’  refused. 
No.  14,  ‘If  the  juror  is  an  employee,  is  he  a  member  of  any  union?’  refused. 
No.  15,  ‘Is  the  juror  opposed  to  organized  labor?’  refused.  No.  16,  ‘Have 
you  ever  talked  with  any  person  that  claimed  to  be  a  witness  or  to  have 
personal  knowledge  of  any  of  the  facts  in  connection  with  this  alleged 
crime?’  My  questions  have  already  covered  that. 

Mr.  Moore.  The  defendant  Sacco  desires  to  reserve  an  exception 
to  the  refusal  to  ask  questions  12,  13,  14,  15  and  16.  I  assume, — your 
Honor,  you  said  this  No.  11  will  be  taken  care  of  in  the  charge. 

The  Court.  I  always  take  care  of  that  on  the  charge. 

Mr.  Moore.  An  exception  be  allowed  to  the  defendant  Sacco  on 
the  refusal  to  grant  the  questions  numbered. 

Mr.  Jeremiah  McAnarney.  Could  it  be  assumed  the  same  requests 
are  made  with  reference  to  the  defendant  Vanzetti? 

The  Court.  Do  you  want  to  do  that  knowing  what  our  Supreme 
Court  has  said  on  these  questions,  and  about  the  trial  of  cases  in 
Massachusetts? 

Mr.  Jeremiah  McAnarney.  Waiving  any  decision  of  that  kind,  I 
do  not  want  a  difference  made  in  the  two  cases  and  I  will  want  to 
present - 
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The  Court.  I  will  let  you  have  it.” 

At  the  afternoon  session  of  June  3rd  Mr.  Frederick  G.  Katzmann, 
District  Attorney,  moved  that  Fred  H.  Moore  as  an  attorney  from  Cali¬ 
fornia  be  allowed  to  participate  in  the  trial  of  these  causes.  This  motion 
was  granted  by  the  Court. 

The  following  proceedings  were  then  had, 

William  Wilson,  Quincy,  excused  by  the  Court. 

Thomas  McDonald,  Brookline,  challenged  by  Commonwealth, 

Henry  Decatur,  Brookline,  challenged  by  defendant  Vanzetti. 

William  H.  McCarthy,  Norfolk  Downs,  excused  by  the  Court. 

Harry  E.  King  was  then  examined  by  the  Court  as  follows : 

“Q.  What  is  your  name?  A.  Harry  E.  King. 

Q.  Where  do  you  reside?  A.  Millis,  Massachusetts. 

Q.  What  is  your  occupation?  A.  Shoe  maker. 

Q.  For  whom  do  you  work?  A.  J.  M.  Herman  Shoe  Company. 

Q.  How  long  have  you  lived  at  your  present  address  ?  A.  Twenty- 
three  years. 

Q.  How  long  have  you  lived  in  this  country  ?  A.  The  same  num¬ 
ber  of  years. 

Q.  How  old  are  you  ?  A.  Thirty-five. 

Q.  Where  were  you  born?  A.  Lockhartville,  Kings  County,  Nova 

Scotia. 

Q.  Are  you  related  to  either  of  the  defendants?  A.  No,  sir. 

Q.  Are  you  related  to  either  of  the  deceased?  A.  No. 

Q.  Are  you  interested  in  any  way  in  these  cases?  A.  No. 

Q.  Have  you  formed  or  expressed  any  opinion  in  regard  to  them? 
A.  No,  sir. 

Q.  Are  you  conscious  of  any  bias  or  prejudice  in  that  you  have 
prejudged  these  cases  in  any  way?  A.  No,  sir. 

Q.  Are  your  opinions  of  such  nature  that  they  would  prevent  you 
from  returning  a  verdict  of  guilty  of  an  offence  punishable  with  death, 
provided  you  were  satisfied  that  a  person  was  guilty  beyond  reasonable 
doubt?  A.  No,  sir. 

Q.  What  say?  A.  No,  sir. 

The  Court.  The  juror  stands  indifferent. 

Mr.  Katzmann.  The  Commonwealth  accepts  the  juror. 

Mr.  Jeremiah  McAnarney.  The  juror  is  satisfactory  to  both  the 
defendants.” 

The  following  proceedings  were  then  had : 

Herbert  F.  Hood,  Millis  challenged  by  defendant  Vanzetti. 

Augustus  Tal,  East  Braintree,  excused  by  Court. 

Frank  W.  Talbot,  Norwood,  excused  by  Court. 

The  Court  then  examined  talesman  Harry  C.  Moody  and  pronounced 
him  indifferent,  whereupon  the  Commonwealth  accepted  the  juror. 

“Mr.  Moore.  On  behalf  of  the  defendant  Sacco  I  desire  to  submit 
a  challenge  for  cause  on  the  ground  of  the  irregularities  in  the  summoning 
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of  this  juror  by  reason  of  the  special  process,  200  jurors  of  yesterday, 
making  that  challenge  for  cause  at  this  time,  your  Honor,  in  order  to 
save  any  possible  rights  that  the  defendant  Sacco  may  have. 

The  Court.  Well,  is  that  because  of  any  new  question? 

Mr.  Moore.  No,  your  Honor.  I  think  that  practically - 

The  Court.  Is  there  anything  additional  to  what  has  already  been 
considered  that  applies  to  the  entire  panel  that  was  summoned  last  night? 

Mr.  Moore.  I  think  that  the  additional  presented  as  to  the  entire 
group, — in  order  to  save  any  possible  rights  it  has  been  suggested  by 
counsel  that  we  submit  an  individual  challenge  to  the  individual  jurors 
presenting  all  of  those  issues  with  reference  to  the  particular  juror. 

The  Court.  Have  you  any  evidence  on  the  question  of  cause  for 
which  you  challenge,  other  than  that  which  applies  to  all  the  jurors  who 
were  summoned? 

Mr.  Moore.  I  think  not,  but  I  was  not  present  when  that  motion 
was  made. 

The  Court.  If  there  is,  then  I  will  hear  you. 

Mr.  Moore.  The  grounds  are  identical  with  the  grounds  that  were 
presented  this  morning  with  reference  to  the  entire  array. 

The  Court.  All  right.  I  have  already  passed  upon  that. 

Mr.  Moore.  If  we  are,  as  I  understand  you,  overruled,  then  we 
challenge - 

The  Court.  Yes. 

Mr.  Moore.  — for  cause  at  this  time. 

The  Court.  That  is  right. 

Mr.  Moore.  And  the  defendant  Sacco  desires  to  reserve  an  excep¬ 
tion  to  your  Honor’s  order  overruling.  Will  your  Honor  order  it? 

The  Court.  The  exception  is  saved,  just  the  same  as  I  have  already 
saved.  I  have  allowed  an  exception  to  apply  to  all  jurors  that  were 
summoned  last  night. 


Mr.  Jeremiah  McAnarney.  I  wish  the  rights  of  the  defendant 
Vanzetti  preserved  in  this  present  case.” 

The  defendant  Sacco  then  challenged  the  juror  peremptorily.  The 
juror  was  then  excused. 

The  following  proceedings  were  then  had: — 

James  E.  Riley,  Stoughton,  challenged  by  Commonwealth. 

Lewis  J.  Kenneally,  Brookline,  challenged  by  Commonwealth. 
Dennis  F.  Galvin,  Dedham,  challenged  by  Commonwealth. 

Leon  B.  Verrill,  Norwood,  challenged  by  defendant  Vanzetti. 

Edgar  M.  Tirrell,  Quincy,  excused  by  Court. 

Andrew  W.  Cahoon,  East  Braintree,  challenged  by  defendant  Sacco. 
George  T.  Atkinson,  South  Braintree,  excused  by  Court. 

Milton  L.  Rock,  Norwood,  challenged  by  defendant  Vanzetti. 

John  F.  Collins,  Millis,  excused  by  the  Court. 

Orma  L.  Sumner,  Wollaston,  excused  by  the  Court. 

Frank  C.  Taylor,  Norwood,  challenged  by  defendant  Sacco. 

Fred  L.  Fanning,  Needham,  challenged  by  defendant  Vanzetti. 
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George  A.  Girard  was  then  examined  by  the  Court  as  follows : 

“Q.  What  is  your  name?  A.  George  A.  Girard. 

Q.  Where  do  you  live?  A.  Stoughton,  Massachusetts. 

Q.  What  is  your  occupation?  A.  Photographer. 

Q.  Work  for  yourself  or  employed  by  somebody?  A.  Work  for 
myself. 

Q.  How  long  have  you  been  in  that  business?  A.  25  years. 

Q.  How  long  have  you  lived  in  this  country?  A.  15  years. 

Q.  How  old  are  you?  A.  49. 

Q.  Where  were  you  born  ?  A.  Paris,  France. 

Q.  Are  you  related  to  either  of  the  defendants  ?  A.  No. 

Q.  Or  to  the  deceased?  A.  No. 

Q.  Any  interest  in  these  cases?  A.  Not  at  all. 

Q.  Formed  or  expressed  any  opinion  in  regard  to  them?  A.  None, 

no,  sir. 

Q.  Are  you  conscious  of  any  bias  or  prejudice  that  would  prevent  you 
from  returning  a  verdict  of  guilty  of  an  offence  punishable  with  death, 
provided  you  were  satisfied  a  defendant  was  guilty  of  such  offence  beyond 
reasonable  doubt?  A.  No,  sir. 

The  Court.  The  juror  stands  indifferent. 

[Conference  at  bench  between  Court  and  counsel.] 

Q.  Have  you  ever  had  any  business  relationship  with  the  defendants, 
ever  took  any  pictures  of  them?  A.  No. 

Mr.  Katzmann.  Thank  you,  your  Honor. 

The  Court.  The  juror  stands  indifferent. 

Mr.  Katzmann.  The  Commonwealth  accepts  the  juror. 

Mr.  Jeremiah  McAnarney.  Could  I  inquire  if  the  man  had  two 
occupations?  The  reason  I  ask  is  on  the  list  here  he  is  listed  as  ‘George 
A.  Girard,  Stoughton,  last  maker.’  I  understand  from  his  answers  here 
he  is  a  photographer.  May  I  inquire  if  he  does  both? 

Mr.  Girard.  I  have  done  both. 

The  Court.  What  do  you  consider  your  occupation,  both? 

Mr.  Jeremiah  McAnarney.  Well,  we  will  accept  him,  anyway.” 

The  following  proceedings  were  then  had : 

George  S.  Blair,  Wollaston,  excused  by  the  Court. 

Elmer  J.  Wambolt,  Millis,  challenged  by  the  defendant  Sacco. 

Howard  H.  Worthington,  Brookline,  challenged  by  defendant 
Vanzetti. 

Robert  D.  McLoud,  Norwood,  excused  by  the  Court. 

Timothy  J.  Kelly,  Stoughton,  challenged  by  Commonwealth. 

Alfred  L.  Atwood  was  then  examined  by  the  Court  as  follows: 

“Q.  What  is  your  name?  A.  Alfred  L.  Atwood. 

Q.  Where  do  you  reside?  A.  Norwood. 

Q.  What  is  your  occupation  ?  A.  Real  estate. 

Q.  How  long  have  you  lived  in  Norwood?  A.  I  was  born  there 
in  ’86.  I  was  away  at  college  four  years  and  Harvard  for  two  years 
teaching. 
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Q.  Where  were  you  born?  A.  Norwood,  Massachusetts. 

Q.  How  old  are  you?  A.  I  will  be  35  this  September. 

Q.  Are  you  related  to  either  of  the  defendants  or  deceased?  A.  I 

am  not. 

Q.  Have  you  any  interest  in  these  cases?  A.  I  have  not. 

Q.  Have  you  formed  or  expressed  any  opinion  in  regard  to  them? 
A.  No,  I  have  not. 

Q.  Are  you  conscious  of  any  bias  or  prejudice  in  the  sense  you  have 
prejudged  them  before  you  came  here?  A.  No. 

Q.  Are  your  opinions  of  such  character  that  they  would  prevent  you 
from  returning  a  verdict  of  guilty  of  an  offence  punishable  with  death 
provided  you  were  satisfied  beyond  reasonable  doubt  that  a  defendant 
was  guilty?  Do  you  understand  that  question?  A.  I  am  afraid  I  do 
not  understand  the  question,  your  Honor. 

Q.  Then  I  will  put  it  in  a  little  different  form.  You  know  the  penalty 
for  first  degree  murder  is  death?  A.  I  do. 

Q.  Now,  supposing  you  were  on  a  jury  and  you  were  satisfied  that  a 
defendant  was  guilty  of  first  degree  murder  beyond  reasonable  doubt,  you 
would  return  a  verdict  to  that  effect?  A.  Yes. 

The  Court.  The  juror  stands  indifferent. 

Mr.  Katzmann.  The  Commonwealth  accepts  the  juror. 

Mr.  Jeremiah  McAnarney.  The  juror  is  accepted  by  both 
defendants.” 

The  following  proceedings  were  then  had: — 

Gordon  G.  Bouve,  Brookline,  challenged  by  defendant  Vanzetti. 

Michael  E.  Cook,  Quincy,  excused  by  Court. 

Brendon  P.  Lyons,  Brookline,  excused  by  Court. 

Joseph  P.  Russell,  Dedham,  challenged  by  Commonwealth. 

Wellington  L.  Hallett,  Brookline,  excused  by  Court. 

Allston  R.  Bowers,  Needham,  excused  by  Court. 

Reuben  L.  Willis,  excused  by  Court. 

George  L.  S.  Colburn,  Wollaston,  excused  by  Court. 

James  H.  Butler,  Norwood,  excused  by  Court. 

Carl  E.  Nelson,  Needham,  excused  by  Court. 

Joseph  J.  Green,  Dedham,  excused  by  Court. 

Arthur  M.  Mann,  excused  by  Court. 

Royal  D.  Bradbury,  Brookline,  excused  by  Court. 

Woodbury  G.  Smith,  Dedham,  excused  by  Court. 

Harrison  G.  W.  Macomber,  Braintree,  challenged  by  defendant 
Sacco. 

James  J.  White,  Jr.,  Brookline,  excused  by  Court. 

Lindley  Sutton,  Brookline,  excused  by  Court. 

Horace  G.  Bussey,  Dedham,  challenged  by  defendant  Sacco. 

Joseph  F.  Foley,  Norwood,  excused  by  Court. 

Edward  K.  Thayer,  Brooklyn,  excused  by  Court 

Edward  J.  Slattery,  Medway,  excused  by  Court. 

Alexander  M.  Smart,  Quincy,  challenged  by  the  Commonwealth. 
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Charles  A.  Harris,  Dedham,  challenged  by  defendant  Vanzetti. 

Harry  W.  Race,  Norwood,  excused  by  Court. 

Kenneth  S.  Herdnan,  Needham,  challenged  by  defendant  Sacco. 

Carleton  E.  Murphy,  Braintree,  challenged  by  the  Commonwealth. 

James  M.  Gage,  excused  by  Court. 

Arthur  B.  Chase,  Stoughton,  excused  by  Court. 

Frank  LeGrand,  Quincy,  excused  by  Court. 

Frank  W.  Nightingale,  Quincy,  excused  by  Court. 

Andrew  E.  Currier,  Millis,  excused  by  Court. 

Carleton  T.  McIntosh,  Needham,  challenged  by  the  Commonwealth. 

Irving  W.  Bean  was  then  examined  by  the  Court  as  follows: — 

“Q.  What  is  your  name?  A.  Irving  W.  Bean. 

Q.  Where  do  you  reside?  A.  In  Braintree,  South  Braintree. 

Q.  What  is  your  occupation?  A.  Manager  for  Ben  Leary  Com¬ 
pany,  in  town,  French  perfumers. 

Q.  Are  you  in  any  way  related  to  the  defendants  or  deceased?  A. 
No,  sir. 

Q.  How  long  have  you  lived  in  the  county?  A.  Since  1900. 

Q.  How  old  are  you?  A.  51. 

Q.  Born  where?  A.  In  Detroit,  Me. 

Q.  How  long  have  you  lived  at  your  present  address?  A.  Well, 
at  my  present  address  only  since  last  September. 

Q.  Are  you  related  to  either  of  the  defendants  or  deceased?  A. 
No,  sir. 

Q.  Have  you  any  interest  in  these  cases?  A.  No,  sir. 

Q.  Have  you  expressed  or  formed  any  opinion  in  regard  to  them  in 
the  sense  that  you  could  not  return  a  true  verdict  according  to  the  evidence 
which  you  heard  in  the  court  room  ?  A.  I  suppose  I  have  formed  some¬ 
thing  of  an  opinion.  I  do  not  know  how  strong  an  opinion  it  might  be. 

Q.  These  parties  have  a  right  to  know  that.  If  you  sat  there  as  a 
juror  in  one  of  those  seats,  would  any  opinion  you  brought  into  the  court 
house  with  you  prevent  you  from  returning  a  true  verdict  according  to  the 
evidence  v/hich  you  heard  from  witnesses  on  the  witness  stand?  A.  I 
should  hope  not. 

Q.  What  say  ?  A.  I  should  hope  not. 

Q.  Then  it  wouldn’t,  would  it?  A.  Well,  shall  I  explain  what  I 
mean  ?  I  am  somewhat  friendly  with  one  of  the  officers  who  have  done 
considerable  work  on  the  case  and  have  talked  with  him  several  times. 

Q.  Have  you  talked  with  any  officer  since  you  were  summoned  as  a 
juror?  A.  No,  sir. 

Q.  What  you  talked  with  the  officer,  would  that  prevent  you  from 
returning  a  true  verdict,  true  verdict,  I  mean,  not  from  what  some  officer 
said  or  from  what  some  newspaper  may  have  said;  whether  you  could 
sit  here  as  a  juror  and  forget  what  any  officer  said  and  what  any  news¬ 
paper  may  have  said  and  decide  honestly,  fairly  and  truthfully  from  the 
evidence  which  you  hear  in  the  court  room.  That  is  the  test.  A.  I 
should  try  my  best  to  do  that. 
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Q.  That  doesn’t  answer  my  question.  Everybody  tries  that.  Every¬ 
body  would  do  that  who  has  any  sense  of  obligation  under  the  law  to  either 
the  Commonwealth  or  to  the  defendant.  There  would  be  something  the 
matter  with  a  man  if  he  did  not  try  to  do  that.  He  certainly  could  not  be 
a  fair  and  just  man  who  did  not  try.  The  question  is  whether  if  you  sat 
here  as  a  juror  and  heard  this  evidence,  whether  you  would  decide  these 
cases  from  the  evidence  and  evidence  alone,  without  consideration  of  any¬ 
thing  that  may  have  happened  outside  this  court  room.  That  is  the  true 
test,  and  these  parties,  the  Commonwealth  on  the  one  hand  and  the  defen¬ 
dants  on  the  other,  are  entitled  to  a  Yes  or  No  answer  on  that  question. 
A.  Yes,  I  think  I  could. 

Q.  Well,  that  is, — would  you,  do  you  know  you  could  and  would  you? 
A.  I  do  not  know  that  I  could  go  any  stronger  than  I  fell  sure  I  could. 
I  should  have  a  sense  of  duty  to  that  and  I  should  try  to  do  it. 

Q.  And  could  you  do  it?  You  must  remember  it  is  up  to  you.  We 
have  to  depend  upon  you  to  tell  us  how  your  mind  will  work  in  judging 
evidence.  If  you  say  you  can  and  will  determine  these  cases  from  the 
evidence  I  will  pass  on  to  the  next  question.  Are  you  so  biased, — if  a  per¬ 
son  was  guilty  of  murder  in  the  first  degree  and  you  were  satisfied  of  that 
fact  beyond  reasonable  doubt,  would  you  return  a  verdict  of  guilty?  A. 
Yes,  sir,  I  would. 

Q.  Now,  I  want  you  should  answer  the  other  question.  Are  you 
conscious  of  any  bias  or  prejudice  in  the  nature  of  a  pre judgment  of  this 
case  which  would  prevent  you  if  you  sat  right  here  listening  to  this  evi¬ 
dence  and  from  that  evidence  would  you  return  a  true  verdict?  A.  I 
do  not  know  that  I  could  entirely  put  out  of  my  mind  what  has  been  put 
into  it  previous  to  this  time.  I  am  answering  the  best  I  can  to  your  ques¬ 
tion.  I  do  not  feel  absolutely  sure  that  I  could  be  entirely  uninfluenced 
by  what  I  have  heard  in  the  past. 

Q.  Couldn’t  forget  it  and  drop  it  out  of  your  mind  in  a  case  of  this 
importance,  important  for  the  defendants  and  important  for  the  Com¬ 
monwealth?  Do  you  mean  to  say  you  would  let  your  honest  judgment  be 
affected  by  something  that  happened  outside  which  is  not  evidence  and 
has  no  place  in  a  jury  room  or  in  a  court  room,  a  man  of  your  intelligence, 
do  you  say  that?  A.  No,  sir,  I  do  not  think  I  would. 

Q.  What  say?  A.  I  do  not  think  I  would  be  influenced  by  it,  I 
do  not  think  I  would. 

Q.  Now,  stop  and  think  what  that  means.  A.  Perhaps  I  did  not 
answrer  your  question.  I  meant  I  did  not  think  I  would  be  influenced  by 
what  I  had  heard. 

The  Court.  All  right,  sir.  The  juror  stands  indifferent.  I  am  going 
to  repeat  one  more  question  so  that  there  will  be  no  misunderstanding,  and 
pay  attention  because  the  parties  are  entitled  to  it. 

Q.  If  you  sat  on  this  jury  would  you  allow  in  arriving  at  a  conclu¬ 
sion  anything  that  you  heard  outside  of  this  court  room  to  affect  your 
judgment  in  the  least  degree,  so  far  as  rendering  a  true  verdict  is  con¬ 
cerned  upon  the  evidence  which  you  hear  in  the  court  room?  A.  No, 
sir. 
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The  Court.  The  juror  stands  indifferent. 

Mr.  Katzmann.  The  Commonwealth  accepts  the  juror. 

Mr.  Moore.  The  defendant  Sacco  submits  a  challenge  for  cause  on 
the  juror  on  the  ground  that  the  examination  of  the  juror  by  the  Court 
reveals  a  state  of  mind  that  is  based  upon  apparently  discussion  with  offi¬ 
cers  working  upon  this  case  to  the  extent  the  degree  of  which  is  not  re¬ 
vealed,  but  indicates  that  from  that  a  state  of  mind  has  been  developed 
on  behalf  of  the  juror  which,  judging  by  his  slowness  in  answers,  he  him¬ 
self  was  in  serious  doubt  whether  he  could  disabuse  and  put  out  of  his 
mind.  On  those  grounds,  the  examination  itself,  we  submit  a  challenge 
for  cause. 

The  Court.  Well,  I  will  overrule  your  objection.  For  another  rea¬ 
son  I  will  allow  the  juror  to  be  excused.  There  is  nothing  in  your  request 
under  all  the  decisions,  because  it  is  purely  a  question  for  the  Court  to  de¬ 
cide,  and  I  have  repeated  these  questions  frequently  beyond  question,  but 
if  you  say  that  you  believe  that  this  man  is  prejudiced  so  that  your  client’s 
cause  may  be  injured,  I  will  excuse  him,  because  no  man  is  going  to  serve 
on  this  panel  that  either  side  will  say  is  prejudiced  against  either  party. 
If  you  address  me  on  that  ground  I  will  let  him  go.  If  it  is  because  he  is 
not  qualified  I  think  he  is,  under  the  law. 

Mr.  Moore.  We  ask  it  on  the  ground  the  juror  be  excused  on  the 
ground — 

The  Court.  I  will  allow  it.  You  may  be  excused.” 

The  following  proceedings  were  then  had : — 

Carl  H.  Bjorkman,  East  Braintree,  [Conference  at  bench]  challenged 
for  cause. 

Norman  C.  Smith,  Brookline,  excused  by  the  Court. 

James  L.  Slattery,  Medway,  excused  by  the  Court. 

James  L.  McKenzie,  Millis,  challenged  by  defendant  Vanzetti. 

James  H.  Gregon,  South  Quincy,  excused  by  the  Court. 

Frederick  Albert  Hayes,  Norwood,  excused  by  the  Court. 

Ralph  D.  Pettingell,  Dedham,  challenged  by  defendant  Sacco. 

Fred  M.  Janeczke,  Dedham,  challenged  by  the  Commonwealth. 

William  C.  Clarke,  Quincy,  excused  by  the  Court. 

John  McGarvey,  Stoughton,  challenged  by  defendant  Sacco. 

John  A.  Lent,  Dedham,  excused  by  the  Court. 

Harry  Fletcher,  Medway,  excused  by  the  Court. 

Frank  Phillips,  Medway,  excused  by  the  Court. 

Charles  B.  Ward,  East  Braintree,  excused  by  the  Court. 

William  T.  Donovan,  Quincy,  excused  by  the  Court. 

Henry  Ford,  Quincy,  excused  by  the  Court. 

Byron  C.  Miller,  Quincy,  challenged  by  the  Commonwealth. 

Clarence  M.  Parry,  Needham,  excused  by  the  Court. 

David  Simon,  Needham,  excused  by  the  Court. 

Dennis  H.  Fitzpatrick,  Stoughton,  excused  by  the  Court. 

Christopher  C.  Clancy,  Millis,  excused  by  the  Court. 

Francis  C.  Partridge,  Brookline,  challenged  by  the  defendant  Van¬ 
zetti. 
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Elmer  M.  Woodbury,  Wollaston,  excused  by  the  Court. 

William  Shine,  Norwood,  challenged  by  the  Commonwealth. 

Elmer  E.  Lothrop,  Stoughton,  excused  by  the  Court. 

Reuben  Richards,  Dedham,  excused  by  the  Court. 

J.  Frank  McNamara  was  then  examined  by  the  Court  as  follows: 

“Q.  What  is  your  name?  A.  J.  Frank  McNamara. 

Q.  Where  do  you  live  ?  A.  Stoughton. 

Q.  What  is  your  occupation?  A.  Farmer. 

Q.  How  long  have  you  been  in  that  business?  A.  All  my  life. 

Q.  Where  were  you  born?  A.  In  the  town  of  Stoughton. 

Q.  How  old  are  you?  A.  64. 

Q.  Just  inside  the  limit,  aren’t  you?  Are  you  related  to  either  of 
these  defendants  or  to  the  deceased?  A.  No. 

Q.  Have  you  any  interest  in  these  cases?  A.  No. 

Q.  Have  you  formed  or  expressed  any  opinion  which  would  prevent 
you  from  returning  a  true  verdict  according  to  the  evidence?  A.  No. 

Q.  Are  you  conscious  of  any  bias  or  prejudice  which  would — in  the 
sense  that  you  would  prejudge  these  cases  in  advance  to  such  an  extent 
that  you  could  not  return  a  true  verdict  according  to  the  evidence  which 
you  heard  in  court?  A.  I  think  not. 

Q.  Are  your  opinions  of  such  a  character  that  they  would  prevent 
you  from  returning  a  verdict  of  guilty  of  an  offence  punishable  by  death, 
provided  you  were  satisfied  that  a  defendant  was  guilty  beyond  reasonable 
doubt?  A.  Well,  I  am  a  little  opposed  to  capital  punishment.  I  don’t 
know  as  I — 

Q.  You  heard  what  I  said  this  morning?  A.  Yes. 

Q.  A  man  may  be  opposed.  That  is  not  the  test.  The  real  test  is 
whether  upon  your  oath  you  can  say  that  if  a  man  was  guilty  of  murder 
in  the  first  degree  and  you  were  satisfied  of  that  fact  beyond  reasonable 
doubt,  under  those  circumstances  would  you  return  a  verdict  of  guilty  in 
accordance  with  the  law  of  the  Commonwealth?  A.  I  think  so. 

The  Court.  The  juror  stands  indifferent. 

Mr.  Katzmann.  The  Commonwealth  accepts  the  juror. 

Mr.  Jeremiah  McAnarney.  The  juror  is  accepted  by  both  the  de¬ 
fendants.” 

The  following  proceedings  were  then  had : — 

Carl  Kyellander,  Braintree,  challenged  by  the  Commonwealth. 

John  Hefiernan,  Quincy,  excused  by  the  Court. 

Robert  H.  Anthony,  Needham,  excused  by  the  Court. 

Paul  B.  Richvagon,  Needham,  excused  by  the  Court. 

Elton  0.  Clark,  Norwood,  excused  by  the  Court. 

Frank  E.  Donovan,  Braintree,  excused  by  the  Court. 

Joseph  M.  Ford,  Quincy,  excused  by  the  Court. 

Harry  L.  Shaw,  Brookline,  excused  by  the  Court. 

Leigh  F.  Clark,  Brookline,  challenged  by  the  defendant  Sacco. 

John  R.  Miller,  Dedham,  excused  by  the  Court. 
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John  S.  Higgins,  Quincy,  excused  by  the  Court. 

Howard  A.  Flewelling,  Needham,  excused  by  the  Court. 

William  E.  Hardy,  Brookline,  challenged  by  the  defendant  Sacco. 
Frank  Phillips,  Stoughton,  challenged  by  the  Commonwealth. 

J.  Frank  Buckley,  Needham,  excused  by  the  Court. 

John  G.  Gerrish,  Brookline,  challenged  by  the  defendant  Vanzetti. 
Arthur  L.  Bakeman,  Norwood,  challenged  by  the  defendant  Sacco. 
Ambrose  Walker,  Brookline,  challenged  by  the  defendant  Vanzetti. 
Michael  T.  Griffin,  excused  by  the  Court. 

Squire  B.  Cottrell,  Norwood,  excused  by  the  Court. 

Alexander  W.  Clark,  Quincy,  challenged  by  the  Commonwealth. 
Herbert  P.  Everett,  Norwood,  excused  by  the  Court. 

Calvin  G.  Fletcher,  Quincy,  excused  by  the  Court. 

J.  J.  O’Brien,  excused  by  the  Court. 

Albert  A.  Bergheim,  Brookline,  excused  by  the  Court. 

Richard  H.  Evans,  Stoughton,  excused  by  the  Court. 

Charles  F.  Slocum,  Norwood,  excused  by  the  Court. 

William  E.  Allen,  Norwood,  excused  by  the  Court. 

John  F.  Scahill,  excused  by  the  Court. 

William  J.  Riley,  challenged  by  the  Commonwealth. 

Thomas  V.  Morse,  excused  by  the  Court. 

Eugene  E.  Hall,  South  Braintree,  challenged  by  the  Commonwealth. 
Robert  W.  Smith,  Quincy  Adams,  challenged  by  the  Commonwealth. 
Frank  B.  Smith,  excused  by  the  Court. 

Leon  J.  Edwards,  excused  by  the  Court. 

Samuel  A.  Henderson,  challenged  by  the  Commonwealth. 

F.  Ernest  Thorpe,  excused  by  the  Court. 

Charles  W.  Warner,  Brookline,  excused  by  the  Court. 

Lowell  R.  Buckman,  South  Braintree,  excused  by  the  Court. 

John  N.  Haynes,  Quincy,  challenged  by  the  Commonwealth. 
Alexander  Gordon,  Dedham,  challenged  by  the  defendant  Sacco. 
Walter  H.  Long,  excused  by  the  Court. 

Kenneth  C.  Bates,  excused  by  the  Court. 

Frank  C.  Mahern,  challenged  by  the  Commonwealth. 

Arthur  F.  Charnock,  challenged  by  the  Commonwealth. 

Frank  E.  Morse,  excused  by  the  Court. 

Edward  LaCroix,  Jr.,  excused  by  the  Court. 

Fred  W.  Jenkins,  excused  by  the  Court. 

Joseph  Wetherell,  excused  by  the  Court. 

Thomas  J.  Hanrian,  excused  by  the  Court. 

Alexander  B.  Ewing,  excused  by  the  Court. 

Fred  White,  excused  by  the  Court. 

Joseph  0.  Harvey,  excused  by  the  Court. 

Frederick  S.  Carey,  challenged  by  the  Commonwealth. 

Charles  W.  Woodbury,  challenged  by  the  defendant  Vanzetti. 
Joseph  Stone,  excused  by  the  Court. 

Joseph  V.  Rourke,  excused  by  the  Court. 
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Emerson  B.  Holmes,  excused  by  the  Court. 

Russell  W.  Badger  was  then  examined  by  the  Court  as  follows : — 

“Mr.  Katzmann.  The  Commonwealth  accepts  the  juror. 

Mr.  Jeremiah  McAnarney.  Challenged  by  the  defendant  Vanzetti. 

The  Court.  As  I  understand  it,  that  is  the  last  challenge  for  the 
defendants. 

Mr.  Jeremiah  McAnarney.  I  do  not  think  so. 

Mr.  Callahan.  The  last  one  for  Vanzetti. 

The  Court.  Wait  one  minute.  Let  us  see  what  the  score  is.  The 
Clerk  just  told  me  that  each  side  had  one  challenge  left. 

The  Clerk.  Each  defendant. 

The  Court.  Oh,  pardon  me.  Each  defendant  has  one  left,  and  the 
Commonwealth  has  one  left.  Is  that  right? 

Mr.  Katzmann.  No.  Seven. 

The  Court.  What  say  ? 

Mr.  Katzmann.  Seven.” 

The  following  proceedings  were  then  had: — 

Dana  C.  Chapman,  excused  by  the  Court. 

Harold  S.  Pratt,  excused  by  the  Court. 

Lorenzo  Shields,  excused  by  the  Court. 

Fred  A.  Coldwell,  excused  by  the  Court. 

Joseph  P.  Harrington,  excused  by  the  Court. 

Seward  R.  Parker  was  then  examined  by  the  Court  as  follows : 

“Q.  What  is  your  name?  A.  Seward  R.  Parker. 

Q.  Are  your  opinions  of  such  a  character  they  would  prevent  you 
from  returning  a  verdict  of  guilty  of  an  offence  punishable  by  death  pro¬ 
vided  you  were  satisfied  beyond  reasonable  doubt  that  the  defendant  was 
guilty?  A.  They  are  not. 

Q.  You  understood  that  question,  did  you?  I  am  going  to  put  it  dif¬ 
ferently,  because  there  have  been  so  many  here  who  have  not  understood 
it.  I  put  the  statutory  question.  If  you  believed  that  a  defendant  was 
guilty  of  a  crime  punishable  by  death,  would  you  be  in  favor  of  returning 
a  verdict  of  guilty  if  you  were  satisfied  of  that  fact  beyond  reasonable 
doubt?  A.  I  would.  u 

Q.  Are  you  related  to  either  of  the  defendants  or  to  the  deceased? 
A.  I  am  not. 

Q.  Have  you  any  interest  in  these  cases?  A.  No,  sir. 

Q.  Have  you  formed  or  expressed  any  opinion  in  regard  to  them 
which  would  prevent  you  from  returning  a  true  verdict?  A.  Not  that 
I  know  of. 

Q.  Well,  you  should  know.  A.  Well,  I  have  not  formed  any  con¬ 
clusion  because  I  don’t  know  anything  about  the  case. 

Q.  Are  you  conscious  of  any  bias  or  prejudice  in  the  nature  of  a 
prejudgment  of  these  cases  which  would  prevent  you  in  any  way  from 
returning  a  true  verdict  according  to  the  evidence?  A.  No,  I  believe 
not. 
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Q.  Well,  you  know,  do  you  not?  In  other  words,  do  you  know  of  any¬ 
thing  in  the  world  if  you  sat  here  as  a  juror  and  listened  to  the  evidence 
which  is  being  given  by  witnesses  under  oath,  do  you  know  of  anything 
that  would  in  any  way  prevent  you  from  returning  a  true  verdict  according 
to  the  evidence?  A.  No. 

Q.  Whereabouts  do  you  reside  ?  A.  Quincy,  Wollaston. 

Q.  What  is  your  occupation?  A.  Machinist. 

Q.  Born  where?  A.  Canada. 

Q.  How  long  have  you  lived  in  the  county?  A.  In  this  county 
about  9  years. 

Q.  What  is  your  age?  A.  43. 

The  Court.  The  juror  stands  indifferent. 

Mr.  Katzmann.  What  part  of  Quincy? 

Mr.  Parker.  Wollaston — Hamilton  Street. 

Mr.  Katzmann.  May  I  ask  for  whom  he  is  employed,  if  your  Honor 
please  ? 

Q.  By  whom  are  you  employed?  A.  Tubular  Rivet  &  Stud. 

Q.  How  long  have  you  worked  for  that  concern?  A.  Off  and  on 
for  about  10  years. 

Mr.  Katzmann.  The  Commonwealth  accepts  the  juror. 

The  Court.  Now,  that  makes  the  panel  complete.” 

Mr.  Moore.  The  defendant  Sacco  at  this  time,  your  Honor,  for  the 
purposes  of  preserving  all  issues  that  have  been  heretofore  raised  by  the 
motion  to  the  special  summary  panel  of  200  and  by  the  subsequent  chal¬ 
lenge  to  individual  jurors,  at  this  time  submits  a  challenge  for  cause  to 
this  juror  on  the  general  grounds  heretofore  stated,  the  objection  going  to 
the  taking  of  the  names  from  the  jury  list  rather  than  from  by-standers, 
the  denial  to  the  defendants  of  an  opportunity — 

The  Court.  Have  you  got  that  all  in?  I  will  let  you  prove  it.  We 
had  already  agreed  on  that. 

Mr.  Katzmann.  While  this  discussion  is  going  on,  if  your  Honor 
please,  may  the  juror  withdraw? 

The  Court.  Yes,  I  should  think  so.  You  may  take  the  juror  down 
and  introduce  him. 

[Mr.  Parker  leaves  court  room.] 

Mr.  Katzmann.  It  occurs  to  me  on  the  challenging  for  cause  I  should 
not  have  made  that  motion. 

The  Court.  Bring  the  juror  back.  I  think  so,  too.  Is  there  any¬ 
thing  here  different  from  what  the  Court  has  already  passed  upon? 

Mr.  Moore.  Specifically  I  cannot  answer  in  detail  that  question,  be¬ 
cause,  if  your  Honor  will  recollect,  I  was  not  at  the  bench  this  morning 
when  the  issue  was  discussed  in  some  detail,  but  the  specific  question  that 
I  direct  your  Honor’s  attention  to  is  this:  That  Section  27  of  Chapter 
176— 

The  Court.  Of  the  Revised  Laws? 

Mr.  Moore.  Yes,  your  Honor.  Or  in  the  more  recent  issue,  Chapter 
234  [General  Laws]  Sections  26  and  27.  Now,  directing  your  Honor’s  at- 
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tention  to  Section  27,  the  Section  provides — 

The  Court.  What  have  you  done  about  26  ? 

Mr.  Moore.  Well,  what  we  had  in  mind,  with  reference  to  Section  27, 
is  this :  Then  I  will  then  come  back  to  26  in  connection  with  27. 

“If,  by  reason  of  challenge  or  otherwise,  a  sufficient  number  of 
jurors  duly  drawn  and  summoned  cannot  be  obtained  for  the  trial  of 
a  case,  the  Court  shall  cause  jurors  to  be  returned  from,  the  bystand¬ 
ers  or  from  the  county  at  large,  to  complete  the  panel  if  there  are 
on  the  jury  not  less  than  seven  of  the  jurors  who  were  originally 
drawn  and  summoned  as  before  provided.  The  jurors  from  the  by¬ 
standers  shall  be  returned  by  the  Sheriff  or  his  deputy  or  by  a  dis¬ 
interested  person  appointed  therefor  by  the  Court  and  shall  be  such  as 
are  qualified  and  liable  to  be  drawn  as  jurors.” 

Now,  in  this  instance,  they  were  not  returned  from  bystanders,  but 
they  were  returned  from  the  county  at  large. 

The  Court.  There  were  no  bystanders.  You  must  prove  that. 
When  we  adjourned  there  were  no  bystanders  here  as  I  understand  it. 
Don’t  say  there  were.  You  prove  it;  bystanders  that  were  in  court  at  that 
time. 

Mr.  Moore.  But  there  certainly  was  no  even  contemplated  effort  to 
return — 

The  Court.  You  prove  it. 

Mr.  Moore.  — to  return  otherwise  than  from  the  body  of  the  county. 
The  Court.  I  don’t  take  your  word  for  it.  That  is  a  matter  of  evi¬ 
dence.  I  did  not  mean  that  in  any — 

Mr.  Moore.  I  understand,  your  Honor. 

The  Court.  — unfair  sense. 

Mr.  Moore.  But  as  I  understood,  it  was  essentially  agreed  by  all  par¬ 
ties  this  morning  at  the  bench  that  the  deputy  sheriffs  were  sent  through 
to  various  points  in  the  county  and  selected  certain  names  from  the  jury 
lists  and  certain  other  names  from  certain  public  places. 

The  Court.  I  have  not  heard  that  agreement.  The  agreement  that 
was  made  this  morning,  if  I  recall  it,  was  to  the  effect  that  the  jurors’ 
names  were  taken  from  the  jury  lists.  Did  I  not  understand  that,  Mr.  Dis¬ 
trict  Attorney  and  also  Mr.  McAnarney  ? 

Mr.  Katzmann.  Yes,  your  Honor. 

Mr.  Moore.  My  understanding  is  in  part  that  is  true,  but  also  it  is 
true  that  certain  public  places  were  visited,  and  if  the  statement  your 
Honor  just  made  be  true,  then  that  certainly  does  not  come  within  the 
terms  of  the  statute  with  reference  to  bystanders,  and  if  they  were  taken 
from  the  voting  list  or  jury  list,  then  we  come  back  to  the  terms  of  Sec¬ 
tion  17  and  the  following  sections,  culminating  in  Sections  23  and  24  of 
Chapter  176.  I  am  referring  to  Chapter  176,  Section  17. 

Mr.  Katzmann.  He  is  reading  from  the  Revised  Laws  and  you  from 
the  General  Laws. 

The  Court.  I  see  no  such  section  in  the  General  Laws.  I  have  26 
and  27.  He  refers  to  some  other.  Is  that  the  same  one  we  had  before? 
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Mr.  Moore.  I  think  it  is  Chapter  234. 

Mr.  Katzmann.  If  your  Honor  please,  in  the  interest  of  the  con¬ 
venience  of  this  juror,  this  argument  could  not  possibly  affect  one  juror, 
but  the  entire  five  or  any  like  case.  I  respectfully  suggest  he  be  allowed 
to  retire. 

The  Court.  Is  it  agreed  to  by  counsel? 

Mr.  Moore.  If  your  Honor  please,  if  the  juror  does  remain  here,  then 
your  Honor  should,  I  think,  make  some  statement  to  the  juror  that  this 
challenge  is  not  directed  to  him  personally  at  all  but  is  intended  solely 
to  save  certain  legal  questions. 

The  Court.  I  think  he  understands  that. 

Mr.  Moore.  And  the  challenge  is  not  directed  to  the  qualifications 
of  this  juror  as  an  individual  person,  but  solely  to  the  abstract  legal  prop¬ 
osition. 

The  Court.  That  is  fair,  and  you  will  bear  that  in  mind.  Now,  I  am 
willing,  having  made  that  explanation,  are  you  willing  now  that  this  juror 
should  retire  and  join  his  comrades? 

Mr.  Katzmann.  I  have  no  objection. 

The  Court.  How  about  you,  Mr.  McAnarney? 

Mr.  Jeremiah  McAnarney.  That  is  agreeable. 

The  Court.  And  agreeable  to  the  District  Attorney’s  office.  You 
may  escort  him  to  the  other  room. 

(The  juror,  Mr.  Parker,  leaves  court  room.) 

Mr.  Moore.  Now,  continuing,  your  Honor,  referring  to  General  Laws, 
or  Chapter  234,  Section  23  and  the  preceding  sections,  provide  the  method 
of  drawing  jurors  from  the  body  of  the  county. 

The  Court.  There  isn’t  any  doubt  about  that.  That  applies  to  a 
regular  venire  issued  in  this  case  by  the  Chief  Justice.  I  have  no  doubt 
about  that.  We  are  not  dealing  now  in  my  judgment  with  that  section  at 
all.  We  are  dealing  now  with  an  emergency.  We  are  dealing  with  a  situ¬ 
ation  where  500  jurors  have  been  summonsed.  By  challenge  and  otherwise 
the  list  was  exhausted.  Then  the  statute,  in  my  judgment,  makes  provi¬ 
sion — 

Mr.  Moore.  The  defendant  Sacco  simply  makes  the  challenge  for 
cause  on  the  ground  that  these  jurors  were  not  drawn  as  bystanders,  nor 
were  they  drawn  from  the  county  at  large  in  accordance  with  the  statutory 
provisions  governing  the  drawing  of  jurors  from  the  county  at  large  and 
submits  a  challenge  for  cause  on  that  ground,  your  Honor. 

The  Court.  Unless  you  offer  some  evidence  to  prove  it,  your  motion 
will  not  get  a  great  ways,  in  my  judgment,  as  a  matter  of  law.  I  supposed 
we  had  our  agreement  this  morning.  Didn’t  you,  Mr.  McAnarney? 

Mr.  Jeremiah  McAnarney.  Well,  I  did,  if  your  Honor  please,  but  I 
also  understand  that  this  is  the  same  motion,  the  same  matter  presented 
now,  solely  for  the  purpose  of  completing  the  record. 

The  Court.  That  is  the  trouble,  it  doesn’t.  You  and  I  had  an  agree¬ 
ment  as  to  these  facts. 

Mr.  Jeremiah  McAnarney.  I  do  not  understand  now  the  facts  are — 
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The  Court.  Yes,  they  are.  They  are  way  beyond  what  we  agreed 
upon,  as  far  as  we  went.  You  claimed  because  the  jurors  were  selected 
from  the  jury  list  that  therefore  they  were  illegally  summoned.  In  other 
words,  your  claim  was  that  under  the  circumstances  the  Court  had  no  right 
to  order  the  summoning  of  jurors  under  Section  27  of  Chapter  234  of  the 
General  Laws. 

Your  claim  was  that  inasmuch  as  the  indictment  here  was  for  a 
crime  punishable  with  death  or  State’s  prison  for  life,  that  therefore  the 
ordinary  method  of  summoning  jurors  should  have  been  adopted  and  you 
had  a  right  then  to  a  list  of  those  jurors  so  that  you  could  look  them  up  in 
advance,  the  same  as  though  they  were  summonsed  under  the  ordinary 
venire.  That  is  what  I  understand  the  real  question  is. 

Mr.  Jeremiah  McAnarney.  I  do  not  want  to  have  an  argument, 
not  with  the  Court,  but  I  do  want  this  right  so  there  would  be  no  mis¬ 
understanding  our  rights  would  be  fully  preserved. 

The  Court.  They  are  not  now,  but  I  do  not  want  to  have  it  said  it 
is  admitted,  certain  features,  that  were  never  admitted. 

Mr.  Jeremiah  McAnarney.  If  there  are  certain  things  not  ad¬ 
mitted,  but  facts,  then  the  proper  way  is  to  call  the  deputy  sheriffs  and 
offer  proof. 

The  Court.  The  trouble  here  is  we  adjourned  here  last  night  at  half- 
past  8,  and  as  I  understand,  there  has  nobody  been  allowed  in  this  court 
room  excepting  court  officers  and  the  jurors  summoned,  counsel  and  re¬ 
porters,  and  if  you  claim  there  were  bystanders  here  at  that  hour  you  must 
prove  it, — the  deputy  sheriffs,  the  state  police  and  others,  attorneys  and 
reporters. 

Mr.  Jeremiah  McAnarney.  I  do  not  know  that  your  Honor  clearly 
gets  Mr.  Moore  or  he  has  made  himself  clear. 

The  Court.  Yes.  He  wants  me  to  rule  there  were  bystanders  here. 
Mr.  Moore.  No. 

The  Court.  And  that  no  bystanders  were  selected. 

Mr.  Jeremiah  McAnarney.  I  do  not  think  that  is  his  claim.  His 
claim,  as  I  understand  it  to  be. 

The  Court.  I  know  he  said  that,  and  if  he  will  read  his  motion. 

Mr.  Moore.  No,  your  Honor,  my  statement  is  this :  That  these 
jurors, — the  statute  provides  two  methods  when  an  emergency  arises.  (1) 
the  summonsing  from  bystanders,  and  (2)  the  summonsing  from  the  body 
of  the  county,  but  when  the  summonsing  is  from  the  body  of  the  county,* 
then  we  refer  back  to  the  preceding  sections  which  govern  the  summonsing 
from  the  county,  and  these  men,  while  summonsed  from  the  body  of  the 
county,  were  not  summonsed  in  accordance  with  the  method  provided  by 
statute  when  men  are  summonsed  from  the  body  of  the  county.  That  is 
our  contention. 

The  Court.  Then  you  make  no  claim  that  there  were  bystanders 
here  present? 

Mr.  Moore.  The  issue  of  bystanders  is  not  involved  at  all. 

The  Court.  Do  you  care  to  be  heard,  Mr.  District  Attorney? 
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Mr.  Katzmann.  No,  only  to  add  this,  if  your  Honor  please,  in  the 
contemplation  of  the  statute,  a  bystander  is  somebody  who  is  here  in  the 
court  room  at  the  time. 

The  Court.  And  if  there  are  none  here? 

Mr.  Katzmann.  Anybody  in  the  county  is  a  bystander. 

The  Court.  That  is  what  I  clearly  understand  the  law  to  be.  Under 
the  defendants’  theory,  it  would  mean  that  seven  men  sitting  here  have 
got  to  wait  two  weeks  before  you  could  get  a  jury.  Before  that  is  ever 
done  the  Supreme  Court  will  have  to  say  that  is  the  true  construction  of 
that  statute. 

Mr.  Moore.  If  your  Honor  please,  just  one  question.  You  suggested 
I  save,— -The  District  Attorney  will  probably  agree,  these  men  were  sum¬ 
moned  in  the  general  method  I  have  indicated  that  is,  from  the  jury  list. 

The  Court.  Just  exactly  as  we  agreed  this  morning.  That  was  that 
the  deputies  took  the  general  jury  lists  and  from  that  list  they  selected 
jurors  and  they  summonsed  them  here  to  be  present  this  morning. 

Mr.  Moore.  Of  course,  if  your  Honor  please,  it  is  purely  in  response 
to  the, — I  am  in  duty  bound  to  assume  good  faith,  but,  nevertheless,  it 
could  be  in  essential  bad  faith  by  any  summonsing  officer.  There  is  no 
guarded  method  such  as  is  provided  by  statute  of  drawing.  The  contention 
of  the  defendant  is  that  when  an  emergency  arises,  the  statutes  have  pro¬ 
vided  a  method  and  that  that  method  was  not  observed  here. 

The  Court.  In  other  words,  your  contention  would  be  that  if  they 
had  10  men  summonsed  here,  that  they  have  got  to  resort  to  the  regular 
method.  You  would  have  to  practically  go  to  the  Chief  Justice  and  have 
him  issue  a  venire,  or  I  would  have  to,  and  what  is  the  length  of  time? 

Mr.  Katzmann.  Not  less  than  seven  days. 

The  Court.  Not  less  than  seven  days. 

Mr.  Katzmann.  Notice  to  them  after  selection. 

The  Court.  It  would  hold  a  trial  up  seven  days  with  these  jurors. 

Mr.  Katzmann.  More  than  seven. 

The  Court.  The  Supreme  Court  would  have  to  decide  that. 

Mr.  Moore.  The  only  question  I  desire,  may  it  please  your  Honor, 
at  this  time  is  if  the  facts  involved  here  are  disputed,  that  is,  if  the  fact 
of  what  was  done  last  night  is  disputed,  then  the  defence  at  this  time 
desires  to  call  the  Sheriff. 

The  Court.  I  understand  that  it  was  agreed  upon  this  morning. 
I  have  stated  it  several  times,  and  I  have  seen  Mr.  McAnarney  nod  his 
assent  to  it,  and  we  are  agreed  to  that  now,  that  these  men  were  sum¬ 
moned  by  the  taking  of  names  from  the  jury  list,  and  that  is  the  only  way 
they  were  summoned. 

Mr.  Moore.  But  purely  an  arbitrary  selection  of  names  by  them. 

The  Court.  You  do  not  think  they  are  going  to  admit  it  was  arbi¬ 
trary  in  the  sense  of  wilful  or  anything  of  that  kind? 

Mr.  Moore.  The  defendant  submits  the  challenge  and  asks  leave 
to  call  the  Sheriff  and  deputy  sheriffs  to  prove  the  method  by  which  they 
were  selected,  if  the  method  is  disputed  by  the  District  Attorney’s  office. 
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The  Court.  You  ask  him  what  you  want  him  to  agree  to. 

Mr,  Moore.  I  can  indicate  that,  your  Honor.  If  I  misstate  what 
the  facts  are,  you  correct  me.  As  I  understand,  the  method  was  that 
some  considerable  number,  the  exact  number  I  do  not  know,  a  number 
of  deputies  last  night,  approximately  around  the  hour  of  9  o’clock,  were 
sent  to  various  towns  in  the  county  and  there  they  selected  various  per¬ 
sons  to  be  summoned  to  appear  here  this  morning,  the  names  apparently 
taken  from  the  jury  list,  but,  so  far  as  any  knowledge  that  the  defence 
has,  selected  purely  arbitrarily  and  with  no  system  at  all,  simply  an 
arbitrary  selection  of  names.  In  one  or  two  instances,  public  places  were 
gone  into,  as  I  understand,  lodge  halls,  and  a  considerable  number  of 
jurors  instructed  to  appear  here  this  morning  from  those  meeting  places, 
the  question  of  their  being  jurors  I  take  it  subsequently  determined  after 
they  were  instructed  to  appear.  I  do  not  know  what  the  facts  were  on 
that. 

The  Court.  I  think  you  better  go  ahead  and  let  me  find  the  facts. 

Mr.  Moore.  Then  we  ask  leave  to  call  the  Sheriff  at  this  time  to  find 
out  what  the  fact  was.  We  ask  leave  to  call  the  Sheriff  and  make  proof 
as  to  what  the  fact  was. 

The  Court.  It  is  a  matter  of  right  if  you  stand  on  your  claim. 

Mr.  Jeremiah  McAnarney.  May  I  make  a  suggestion?  In  view 
of  the  earliness  of  the  hour  this  matter  be  taken  up  at  the  next  sitting 
of  the  court. 

The  Court.  The  jurors  should  be  sworn  tonight,  should  they  not? 

Mr.  Jeremiah  McAnarney.  The  panel  is  not  complete  yet. 

The  Court.  What  say? 

Mr.  Jeremiah  McAnarney.  I  think  that  necessarily  would  not 
arise  if  your  panel  was  not  complete. 

The  Court.  Why  not?  We  have  twelve,  haven’t  we? 

Mr.  Jeremiah  McAnarney.  Twelve  out  there,  but  that  can’t, — 
assuming  the  impossible,  that  your  Honor  should  sustain  the  challenge 
for  cause,  the  twelve  would  not  be  there  yet. 

The  Court.  If  I  sustain  a  challenge  for  any,  I  will  sustain  a  chal¬ 
lenge  for  all,  undoubtedly.  That  is  to  say,  the  five. 

Mr.  Jeremiah  McAnarney.  The  suggestion  was  only  for  the  con¬ 
venience  of  everyone,  and  I  know  your  Honor  has  had  a  strenuous  day. 

The  Court.  I  am  going  to  finish  this.  I  think  the  county  has  some 
rights  here. 

Mr.  Jeremiah  McAnarney.  I  won’t  trespass  on  their  rights.  I 
was  suggesting  it  for  the  convenience  of  all. 

The  Court.  We  have  a  record  here  that  is  such  an  unusual  situ¬ 
ation  I  doubt  if  there  was  ever  a  time  within  the  history  of  the  Union — 
and  I  doubt  if  in  other  states — when  practically  700  jurors  were  sum¬ 
moned  and  it  took  that  number  in  order  to  get  12.  I  think  the  county 
is  entitled  to  some  consideration. 

Mr.  Moore.  May  I  ask  leave  to  call  Sheriff  Capen  at  this  time? 

The  Court.  All  right.  I  have  no  objections. 


43 


Sheriff  Samuel  H.  Capen 

Q.  [By  Mr.  Thomas  McAnarney.]  Your  name,  please?  A. 
Samuel  H.  Capen. 

Q.  You  are  Sheriff  of  Norfolk  County?  A.  I  am. 

Q.  Will  you  tell  us  what  method  was  adopted  by  you  last  night? 

The  Court.  Went  around  with  them  so  you  knew  what  they  did, 
you  mean,  or  general  advice  given  to  the  men  before  they  went  out? 
Mr.  Thomas  McAnarney.  Yes. 

The  Court.  That  is  all  right. 

The  Witness.  The  advice  was  given  to  several  deputy  sheriffs  to 
proceed  and  bring  in  a  certain  number  of  jurymen  from  the  body  of  the 
county. 

Q.  Now,  were  certain  sheriffs  instructed  to  go  to  certain  towns  or 
cities?  A.  They  were. 

Q.  And  were  certain  towns  or  cities  selected  by  you?  A.  They 
were.  That  is,  as  far  as  it  accommodated  them  near  where  they  could 
find  them. 

Q.  Were  certain  towns  omitted  altogether?  A.  They  were. 

Q.  What  towns  or  cities  did  you  select?  A.  Norwood,  Dedham, 
Millis,  Brookline,  Quincy  and  Stoughton.  Those  were  the  officers  that 
were  here  that  could  go.  There  were  other  officers  who  were  with  the 
jury  who  could  not  go. 

Q.  And  the  other  towns  in  the  county,  you  did  not  send  anybody 
there  at  all?  A.  No,  I  had  no  one  to  send. 

Q.  What  instructions  did  you  give  your  deputies  as  to  how  they 
should  secure  these?  A.  To  summon  a  certain  number  of  jurymen 
in  each  of  those  places. 

Q.  Did  you  tell  them  how  they  were  to  get  them,  how  they  were  to 
pick  out  the  men?  A.  No. 

Q.  Left  that  to  their  discretion?  A.  Certainly.  Whoever  they 
could  find. 

Q.  Just  gave  them  general  instructions  to  go  to  certain  towns  and 
cities  which  you  have  mentioned?  A.  Yes. 

Q.  And  get  from  these  towns  and  cities  a  certain  number  of  pro¬ 
spective  jurors?  A.  Yes. 

Q.  And  you  have  the  number  before  you,  have  you?  A.  I  have 
not  got  the  number  before  me.  I  have  it  somewhere,  but  we  got  175. 

Q.  Now,  are  the  deputies  here  in  court  now  that  you  sent  out? 
A.  Not  all  of  them.  Some  of  them  are.  Shedd  is  not  here. 

Q.  Which  ones  are  here,  Sheriff?  A.  Wragg,  Fales,  Cold  well, 
they  are  here. 

Q.  And  Mr.  Studley?  A.  Mr.  Studley,  yes. 

Q.  Take  Mr.  Studley,  for  instance.  What  instructions  did  you  give 
him?  A.  To  bring  in  a  certain  number. 

Q.  From  Quincy?  A.  Yes. 

Q.  And  from  no  place  else?  A.  I  gave  him  no  orders  for  any 
other  place. 
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Q.  That  is  what  you  understood  it  was  to  be,  get  men  from  Quincy? 
A.  Yes,  yes. 

Mr.  Thomas  McAnarney.  Now,  those  deputies  who  are  present, 
will  they  come  forward,  please.  That  is  all. 

Q.  How  did  you  apportion  the  number  of  prospective  jurors  that 
you  desired  to  be  brought  here?  A.  According  to  the  inhabitants 
of  the  places  and  the  municipalities, 

Q.  How  did  you  do  it?  How  did  you  figure  it  out?  A.  Why, — 

Q.  Taking  Quincy  for  instance,  how  did  you  figure  out  how  many 
jurors  you  would  have  from  Quincy?  A.  Why,  I  apportioned  it  up 
to  175  and  from  Quincy  up  to  the  largest  places,  gave  them  the  largest 
number;  Brookline  next.  Dedham  and  Norwood  were  both  alike,  being 
the  same  population  very  nearly. 

Q.  But  you  did  not  apportion  the  jurors  from  Quincy  to  make  the 
percentage  relative  to  the  population  of  the  city  of  Quincy,  did  you? 
A.  Yes. 

Q.  Just  how  did  you  figure  that  out?  A.  Why,  by  giving  them 
the  largest  number. 

Q.  What  number  did  you  give?  A.  I  think  it  was  forty. 

Q.  How  did  you  figure  out  40,  Sheriff?  A.  Why,  no  particular 
method  about  it,  only  being  the  largest  city,  for  instance,  I  had  the  largest 
number  come  from  there. 

Q.  Being  the  largest  city  you  figured  you  would  have  the  largest 
number  come  from  there?  A.  Yes,  from  Quincy. 

Q.  No  particular  method  adopted  in  regard  to  it?  Weymouth,  a 
large  town  adjoining  Quincy,  did  you  have  any  jurors  come  from  Wey¬ 
mouth?  A.  No,  I  had  no  officers  here  from  Weymouth  to  send  there. 
Mr.  Thomas  McAnarney.  That  is  all. 

The  Court.  Sheriff,  did  you  act  in  good  faith?  Did  you  act  in 
good  faith  in  the  selection  of  the  number  of  jurors  who  were  summoned? 
The  Witness.  I  did. 

The  Court.  Did  you  intend,  in  the  method  adopted,  to  show  any 
benefit  to  one  side  over  the  other? 

The  Witness.  Not  a  particle. 

The  Court.  That  is  all. 

Q.  Have  you  got  on  your  desk  or  some  place  some  numbers  so  you 
can  tell  me  exactly?  A.  I  think  I  have.  I  had  it. 

Mr.  Thomas  McAnarney.  While  you  are  looking  it  up  I  will  call 
somebody  else.  Will  the  other  deputies  come  forward? 

[Five  deputies  sworn  together.] 

Harry  G.  Studley,  Sworn. 

Q.  [By  Mr.  Thomas  McAnarney.]  What  is  your  full  name? 
A.  Harry  G.  Studley. 

Q.  You  are  a  deputy  sheriff  of  Norfolk  County?  A.  Yes. 

Q.  With  an  office  in  Quincy?  A.  Yes. 
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Q.  And  last  night  you  selected  certain  men  to  appear  in  court  here 
today  to  act  as  jurors?  A.  Yes. 

Q.  Now,  will  you  please  tell  us  just  what  method  you  adopted  to 
secure  the  presence  of  those  men  here?  A.  I  called  at  their  house, 
caused  an  alarm  enough  to  get  them  up. 

Q.  I  don’t  mean  that,  but  about  making  up  your  list  before  you  did 
that.  Did  you  sit  down  some  place  and  select  a  list  from  anything? 
A.  We  sat  down,  yes,  in  my  office  in  Quincy  and  we  took  as  a  guide  a 
number  of  representative  citizens  that  had  been  chosen  at  one  time  by 
the  board  of  registrars,  but  not  taking  any  jury  list  as  our  guide. 

Q.  What  did  you  select  the  names  from?  A.  From  the  assessors’ 
book,  and  also  from  a  list  that  was  typewritten. 

Q.  Was  that  the  jury  list?  A.  I  could  not  swear  to  that,  whether 
it  was  or  not.  I  never  saw  it  before  last  night. 

Mr.  Thomas  McAnarney.  I  understood  it  was  the  jury  list.  That 
is  what  I  told  you  this  morning.  I  was  mistaken. 

Q.  It  was  the  assessors’ book,  you  say?  A.  We  had  an  assessors’ 
book,  and  a  typewritten  list. 

Q.  You  were  instructed  to  bring  in  40  men?  A.  Yes. 

Q.  How  did  you  make  that  selection?  A.  Made  the  selection  at 
random.  Took  them  collectively  in  vicinities  throughout  the  city  so 
as  to  improve  the  time  that  we  had  by  getting  the  number  of  good  repre¬ 
sentative  citizens  that  could  serve  as  jurors. 

Q.  Your  instructions  were  to  get — were  from  the  high  sheriff  to  get 
40  men?  A.  Forty  men,  yes,  sir. 

Q.  And  you  simply  took  this  assessors’  list  or  whatever  it  was  and 
picked  out  the  men  you  considered  most  available  or  most  convenient 
ones  you  could  get  the  quickest?  A.  I  used  as  a  guide  what  the  board 
of  registrars  had  agreed  upon  as  representative  citizens,  fit  to  serve  on 
the  jury. 

Q.  You  picked  out  the  names  arbitrarily,  just  as  you  saw  fit? 
A.  No,  sir. 

Q.  How  did  you  pick  out  the  40  names?  A.  I  picked  them  out 
so  they  would  come  collectively  in  the  different  vicinities  of  the  city  and 
that  we  could  get  at  them,  get  them  out  and  have  them  ready  here  at 
10  o’clock  yesterday  morning. 

Q.  Was  somebody  assisting  you?  A.  Yes,  sir. 

Q.  Some  constable?  A.  I  was  assisted  by  an  agent  of  the  Court. 

Q.  Who  do  you  mean  by  “an  agent  of  the  Court?”  A.  An  agent 
of  the  Court  that  was  drawn  to  act  by  the  Sheriff,  in  my  presence. 

Q.  The  Sheriff  sent  somebody  over  with  you?  A.  I  did  not  get 
the  question. 

Q.  The  Sheriff  sent  somebody  over  with  you?  A.  No,  sir.  There 
was  somebody  here  and  he  instructed  him  then  to  help  me  in  Quincy. 

Q.  That  is  what  I  say,  the  Sheriff  instructed  that  man  here  to  go  to 
Quincy  with  you?  A.  To  meet  me  in  Quincy,  yes,  and  help  me. 

Q.  To  meet  you  in  Quincy;  and  he  and  you  sat  down  together  and 
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went  over  this  list  and  did  what  you  told  me  you  did?  A.  Yes. 

Mr.  Thomas  McAnarney.  I  think  that  is  all. 

The  Court.  That  was  an  agent  appointed  by  the  Court  last  night, 
was  it? 

The  Witness.  The  agent? 

The  Court.  Yes. 

The  Witness.  Yes,  sir. 

William  Wragg,  Sworn. 

Q.  [By  Mr.  Thomas  McAnarney.]  What  is  your  full  name? 
A.  William  Wragg. 

Q.  You  are  a  deputy  sheriff  for  this  county?  A.  I  am. 

Q.  Now,  last  night  you  received,  I  take  it,  certain  instructions  from 
the  Sheriff  in  regard  to  securing  certain  men  to  act  as  jurors  here  today? 
A.  I  did. 

Q.  What  instructions  did  you  receive?  A.  To  get  15  men  up 
here  this  morning  at  10  o’clock. 

Q.  To  get  them  from  where?  A.  From  the  town  of  Needham. 

Q.  Was  that  the  only  instructions  you  got?  A.  That  was  the 
only  instructions,  yes. 

Q.  What  did  you  do  to  get  those  15  men  here?  A.  I  went  there 

and  I  went  from  house  to  house.  It  was  late  when  I  got  my  instructions. 
I  was  over  at  Needham;  when  I  got  my  instructions  it  was  quite  late, 
and  I  went  around  and  found  most  everyone  in  bed,  couldn’t  find  anyone 
on  the  streets,  and  I  got  a  friend  of  mine  who  went  with  me  who  knew  all 
the  parties  in  Needham,  and  I  got  in  touch  with  them  and  summoned 
them  in  the  name  of  the  Commonwealth  to  be  here  this  morning  to  serve 
as  jurors. 

Q.  Did  you  have  any  list?  A.  No. 

Q.  Or  assessors’  book,  anything  to  guide  you?  A.  No  list  or  no 

assessors’  book.  I  had  a  jury  list,  but  all  the  names  were  not  on  the 
jury  list.  It  was  sometime  before  the  list  was  made  up. 

Q.  Some  people  you  brought  in  here  were  not  on  the  jury  list  at 
all?  A.  No,  some  of  them  were  not. 

Q.  And  some  were?  A.  Yes. 

Q.  Something  was  said  about  going  to  the  Masonic  Hall  and  getting 
several  men  there.  Was  that  in  Needham?  A.  That  was  in  Need¬ 
ham. 

Q.  Did  you  do  that?  A.  I  did. 

Q.  How  many  did  you  get  there?  A.  Nine. 

Q.  How  many  did  you  get  in  the  whole  town?  A.  Fifteen. 

Q.  Nine  from  this  Masonic  Hall?  A.  I  did.  A  great  many  of 
them  I  got  I  was  acquainted  with,  personally  acquainted  with. 

Q.  What  say?  A.  Quite  a  number  I  got  I  was  personally 
acquainted  with  them. 

Q.  I  don’t  doubt  it. 


A.  Most  of  them,  in  fact. 
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Q.  These  men  you  did  finally  summon  in  here  were  men  that  either 
you  or  this  friend  of  yours  were  acquainted  with  and  knew?  A.  I 
knew  them,  yes.  There  was  seven  or  eight  perhaps  I  wasn’t  acquainted 

with. 

Q.  Or  your  friend  did.  A.  Oh,  I  questioned  them  before  I  sum¬ 
moned  them.  They  were  citizens  of  Needham  and  afterwards  then  I 
summoned  them  to  come  here. 

Mr.  Thomas  McAnarney.  That  is  all. 

The  Court.  Did  you  select  these  men  in  good  faith  with  any  view 
of  showing  any  favor  to  either  side? 

The  Witness.  Not  any,  not  any  favors  whatever. 

The  Court.  That  is  all. 

The  Witness.  Simply  as  my  duty,  as  I  was  directed  to  do.  There 
is  one  correction  perhaps  I  ought  to  make  in  reference  to  the  Masonic 
lodge,  technically  Masonic  lodge.  It  was  a  public  meeting  in  the  town 
hall.  It  was  a  Masonic  gathering,  but  the  meeting  was  in  the  Needham 

town  hall. 

Q.  A  Masonic  gathering  in  the  town  hall?  A.  Yes.  Not  in 
Masonic  hall. 

The  Court.  A  public  meeting,  you  say? 

The  Witness.  A  public  meeting  in  the  Needham  town  hall. 

Q.  What  do  you  mean  by  a  “public  meeting?”  Of  who?  A.  A 
public  meeting  of  the  Masonic  lodge. 

Q.  A  public  meeting  of  the  Masonic  lodge?  A.  Yes. 

Q.  For  instance,  if  I  did  not  belong  to  the  Masons  could  I  have  got 
into  it?  A.  If  you  had  a  friend  there  who  would  invite  you.  There 
were  a  great  many  there  who  were  not  Masons  that  I  know  of,  and  their 
wives  and  daughters. 

Thomas  P.  Murray,  Sworn. 

Q.  [By  Mr.  Thomas  McAnarney.]  What  is  your  name,  please?  A. 
Thomas  P.  Murray. 

Q.  You  are  a  deputy  sheriff  of  Norfolk  County?  A.  Yes. 

Q.  Last  night  did  you, — were  you  authorized  to  bring  in  certain 
men  here  today  as  jurors?  A.  Yes. 

Q.  From  what  town  or  city?  A.  Dedham. 

Q.  What  instructions  did  you  receive?  A.  Similar  to  those  that 
were  narrated  by  the  previous  deputies. 

Q.  How  many  men  were  you  to  bring  in?  A.  Twenty. 

Q.  Were  the  names  given  to  you?  A.  No,  no.  It  was  left  to 
my  own  judgment  how  to  get  them  and  who  to  get. 

Q.  How  did  you  select  the  20  names?  A.  Well,  I  got  right 
around  in  this  region  of  the  town  where  I  knew  there  were  residents, 
substantial  men  and  intelligent  men,  men  who  would  be  eminently  qualified 
to  serve  as  jurors,  and  I  went  for  those.  I  think  we  made  a  pretty  good 

job  of  it.  .  .  , 

Q.  Yes,  I  hear  you  did.  You  did  not  use  any  jury  list  or  assessors 
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book,  anything  of  that  kind,  did  you?  A.  In  order  to  test  the  accu¬ 
racy  of  the  names  among  the  return  of  the  names,  you  know.  Of  course, 
would  not  want  to  have  John  Jones,  John  Smith. 

Q.  What  is  that,  Mr.  Murray?  A.  Wanted  to  get  the  name 
accurate,  and  in  order  to  make  a  proper  list  I  used  the  voting  list  and 
had  a  copy  of  the  jurors’  list  as  prepared  by  the  selectmen,  which  gave 
me  their  occupation.  I  knew  the  men  in  most  cases,  but  wasn’t  familiar 
with  their  occupations. 

Q.  You  used  your  own  individual  judgment  as  to  who  you  would 
take  and  select  to  bring  in  here?  A.  I  did. 

Mr.  Thomas  McAnarney.  That  is  all. 

Albert  Fales,  Sworn. 

Q.  [By  Mr.  Thomas  McAnarney.]  Your  name,  please?  A.  Al¬ 
bert  Fales. 

Q.  You  were  the  deputy  sheriff  of  Norfolk  county  who  went  to 
Norwood  last  night?  A.  Yes. 

Q.  In  pursuance  to  orders  from  the  Sheriff?  A.  Yes. 

Q.  I  assume  you  received  the  same  general  instructions  the  other 
deputies  did?  A.  I  do  not  know  what  they  received.  I  know  what 
I  received. 

Q.  What  did  you  receive?  A.  Just  orders  to  bring  in  20  citizens 
to  act  as  jurors. 

Q.  How  did  you  go  about  it  to  do  that?  A.  I  think  I  sat  down 
in  the  Sheriff’s  room,  our  room  out  there,  and  wrote  out  a  list  of  perhaps 
8  or  10  names,  and  as  I  rode  to  Norwood  I  thought  of  some  more  and  when 
I  got  there  I  went  to  see  some  of  them  at  the  houses  and  some  at 
home  and  some  on  the  street. 

Q.  How  many  did  you  select,  you  say  15  or  20?  A.  Twenty-two, 
I  think.  Twenty,  I  guess. 

Q.  And  the  selection  of  these  names  or  men  was  entirely  left  to 
you?  A.  Sure. 

Q.  And  you  picked  out  such  men  as  you  saw  fit?  A.  Sure. 

Q.  And  I  take  it,  men  that  you  knew?  A.  As  a  rule,  yes,  men 
that  I  knew. 

Mr.  Thomas  McAnarney.  That  is  all. 

Sheriff  Samuel  H.  Capen,  Recalled,  Sworn. 

Mr.  Thomas  McAnarney.  I  forgot,  the  Sheriff  was  not  sworn,  your 
Honor,  before.  It  is  hardly  necessary. 

The  Sheriff.  I  submitted  those  already  whom  we  drew. 

Mr.  Thomas  McAnarney.  Well,  I  believe  you  without  being  sworn, 
Mr.  Sheriff,  just  as  readily. 

The  Court.  Why  did  you  have  him  sworn,  then? 

Mr.  Thomas  McAnarney.  I  thought  it  might  be  necessary  on  the 
record.  That  is  the  only  reason  why. 
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Q.  (By  Mr.  Thomas  McAnarney.)  Have  you  got  the  information 
you  were  going  to  find?  A.  No.  I  can  give  it  to  you.  I  don’t  find 
that  paper,  but  I  can  give  it  somewhere, — it  is  somewhere  in  my  office.  I 
can  give  it  to  you  very  close. 

Q.  As  long  as  you  can.  A.  There  were  40  from  Quincy ;  30  from 
Brookline,  and  20  from  Braintree,  Norwood  and  Dedham;  and  15  from 
Stoughton  and  8  from  Medway  and  7  from  Millis.  I  think  that  makes  175. 
I  am  very  sure  those  are  the  correct  figures. 

Mr.  Thomas  McAnarney.  That  is  all. 

The  Court.  Did  you  use,  Mr.  Sheriff,  whatever  officers  you  had  that 
were  available  at  the  time? 

The  Witness.  I  did. 

The  Court.  That  is,  all  you  could  avail  yourself  of? 

The  Witness.  It  was  all  I  could  spare.  I  had  to  leave  some  with 
the  jury  here. 

Mr.  Thomas  McAnarney.  Is  the  other  deputy  here? 

Everett  L.  Coldwcll,  Sworn. 

Q.  (By  Mr.  Thomas  McAnarney.)  What  is  your  name,  please? 
A.  Everett  L.  Coldwell. 

Q.  You  are  a  deputy  sheriff  of  Norfolk  county?  A.  I  am,  sir. 

Q.  And  last  night  you  received  certain  instructions  in  regard  to 
bringing  in  jurors  today?  A.  Fifteen,  yes,  sir. 

Q.  What  instructions  did  you  receive?  A.  To  bring  in  15  jurors 
from  Millis  and  Medway. 

Q.  How  did  you  go  about  to  do  it?  A.  I  sat  down  when  I  got 
home  and  made  a  list  for  Millis  and  after  that  was  done  I  went  to  Medway 
and  got  the  constable  in  Medway  and  made  a  list,  and  summoned  those 
jurors. 

Q.  What  did  you  make  your  list  up  from?  A.  From  Millis  I 
made  it  from  the  assessor’s  book.  Medway,  I  took  it  from  the  constable 
as  I  did  not  know  the  voters  there  in  Medway,  and  I  went  to  the  constable’s 
house  in  Medway  and  he  got  the  assessor’s  book  and  we  took  the  names 
from  there. 

Q.  And  you  exercised  your  own  individual  judgment  as  to  who  you 
should  bring  in,  selected  such  men  as  you  saw  fit  to  do?  A.  I  took 
them  as  they  came.  I  did  not  make  any  selections,  and  I  took  them  in 
Medway,  I  took  them  as  the  constable  told  me. 

Q.  In  Millis  you  had  the  assessor’s  book,  didn’t  you?  A.  Yes. 

Q.  You  got  10  from  Millis?  A.  Ten  from  Millis. 

Q.  What  do  you  mean  you  “took  them  as  they  came”?  A.  I  just 
run  down  the  list,  and  a  voter - 

Q.  Took  the  first?  You  don’t  mean  you  took  the  first  10  on  the  list? 
A.  No,  no.  There  were  some  who  had  been  here  as  jurors,  and  I  did  not 
select  those.  That  is,  within  the  year. 

Q.  That  is  what  I  mean,  you  went  through  this  list  and  selected  cer¬ 
tain  names?  A.  Yes. 
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Q.  As  you  saw  fit?  A.  Why,  sure. 

Q.  When  you  say  you  went  down  the  list,  Mr.  Coldwell,  you  mean 
what  you  really  did  is  you  took  the  assessor’s  book?  A.  Yes. 

Q.  And  looked  it  over  and  when  you  saw  certain  names  that  you  rec¬ 
ognized  or  knew,  you  picked  those  out?  A.  To  be  voters,  yes,  sir. 

Mr.  Thomas  McAnarney.  That  is  all,  thank  you.  That  is  all. 

The  Court.  Now,  what  is  your  motion? 

Mr.  Moore.  Challenge  for  cause,  your  Honor,  of  the  juror  on  the 
ground  that,  on  behalf  of  the  defendant  Sacco,  on  the  ground  that  the 
summons  of  these  200  jurors  and  the  method  that  has  just  been  proven  as 
having  been  the  method  that  was  followed,  that  that  method  is  not  in  com¬ 
pliance  with  the  statute,  Chapter  176,  —  Chapter  234. 

The  Court.  To  make  a  long  story  short,  you  want  I  should  rule  as  a 
matter  of  law  that  the  summoning, — that  the  seven  jurors  selected,  or 
the  five  jurors  selected,  were  illegally  and  unlawfully  summoned. 

Mr.  Moore.  Yes,  your  Honor. 

All  right.  In  my  finding  of  fact  that  motion  is  denied. 
In  favor  of  the  defendant  Sacco  I  would  like  an  excep- 


The  Court. 
Mr.  Moore. 
tion  be  reserved. 

The  Court. 
dant  Vanzetti. 
Mr.  Moore. 
The  Court. 


It  may  be  allowed.  I  will  save  the  same  for  the  defen- 


That  is  all. 

Gentlemen,  counsel  for  all  parties,  is  there  any  objec¬ 
tion  to  these  jurors  being  generally  sworn  separately?  Is  there  any  ob¬ 
jection  to  their  being  sworn  all  together? 

Mr.  Katzmann.  None  on  the  part  of  the  Commonwealth. 

Mr.  Moore.  No. 

The  Court.  When  they  come  in,  poll  the  jury  the  first  thing. 

Mr.  Katzmann.  They  are  in  bed. 

The  Court.  They  must  come  in.  Who  allowed  them  to  go  to  bed, 
knowing  that? 

(The  12  jurors  come  in  at  1.35  a.m.) 

The  Court.  I  am  very  sorry,  gentlemen,  the  Court  felt  obliged  to 
disturb  you  in  your  slumbers,  but  inasmuch  as  the  panel  has  been  com¬ 
pleted  and  I  felt  that  the  oath  should  be  delivered  to  you  tonight  so  as  to 
make  the  panel  complete  as  a  matter  of  law,  that  is  why  I  felt  obliged  to 
do  it  tonight.  Let  me  say  to  you  that  the  sessions  beginning  next  Monday 
will  be,  certainly  at  the  beginning,  the  usual  hours,  opening  about  10 
and  closing  around  4,  and  unless  we  find  that  the  cases  are  not  proceeding 
with  sufficient  rapidity,  and  when  the  Court  finds  that  is  the  situation, 
why,  I  shall  then  be  obliged  to  perhaps  lengthen  the  hours,  but  the  Court 
assures  you  that  so  far  as  he  is  concerned,  that  every  convenience  that  can 
be  shown  to  you  will  be  shown.  Anything  to  make  your  stay  here  pleas¬ 
anter  the  Court  will  see  to  it  that  that  is  done. 

You  have  got  a  very  important  service  here  to  render,  and  I  now  sug¬ 
gest  to  you  that  you  do  not  talk  over  anything  whatsoever  among  your¬ 
selves  with  reference  to  these  cases,  and  after  we  begin  the  evidence  I  do 
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not  want  you  then  to  discuss  at  all  any  part  of  the  evidence.  Discussion 
very  frequently  leads  to  partisanship,  because  you  must  remember  that 
while  the  evidence  of  the  Commonwealth  is  being  introduced,  you  are 
only  hearing  one  side,  that  is  all.  You  have  not  heard  any  of  the  testimony 
relating  to  the  defense,  and  that  being  true,  you  see  how  unfair  it  would  be 
to  have  you  discuss  the  evidence  at  all,  and  it  would  be  exceedingly  unfair 
to  draw  any  inference  one  way  or  the  other.  You  should  wait  before  you 
discuss  the  evidence  in  these  cases  until  you  have  heard  all  the  evidence, 
until  you  have  heard  the  argument  of  counsel  and  until  you  have  heard  the 
charge  of  the  Court,  so  that  when  you  cross  the  threshold  into  your  jury- 
rcom  your  minds  are  in  a  state  of  absolute  impartiality  that  you  shall  be 
able  then  to  sit  down  as  men  bearing  a  tremendous  responsibility  and  see 
to  it  that  the  evidence  is  carefully  examined,  that  it  is  given  every  consid- 
ation  in  the  world,  so  that  when  you  get  all  through  with  that  considera¬ 
tion  you  will  have  finally  come  to  a  verdict  of  truth,  and  you  must  remem¬ 
ber,  gentlemen,  that  it  is  your  duty  to  remain  in  that  state  of  impartiality 
that  the  law  provides,  that  is  absolutely  essential. 

No  person  can  ever  have  a  fair  trial  except  jurors  remain  in  that 
state  of  impartiality,  and  the  Commonwealth  can  never  have  a  fair  trial 
unless  the  same  thing  can  be  said  with  reference  to  the  jurors. 

So,  gentlemen,  all  I  can  say  is  that  the  Court  is  very  anxious  to  extend 
to  you  every  consideration  that  can  be  shown  you,  with  a  view  of  making 
your  stay  here  in  the  determination  of  these  very  important  cases  as 
pleasant  and  as  agreeable  as  possible.  If  at  any  time  you  can  suggest  any¬ 
thing  to  the  Court  that  can  be  of  helpfulness  to  you,  that  can  add  to  your 
enjoyment  outside  of  the  court  hours,  the  Court  will  only  be  too  glad  to 
see  that  those  things  are  done.  Jurors  should  receive  in  all  kinds  of  cases, 
and  especially  in  cases  of  this  kind,  the  most  humane  consideration,  and 
it  is  the  duty  of  the  Commonwealth  to  see  that  that  consideration  is  shown, 
because  it  is  a  service  that  is  being  rendered  by  you  to  the  Commonwealth. 
You  may  poll  the  jurors. 

The  Clerk.  Gentlemen  of  the  Jury,  please  answer  to  your  names. 
The  Crier  will  count  as  the  jurors  answer. 

(The  Jury  are  polled.) 

The  Clerk.  They  all  answered  “present”,  your  Honor. 

The  Court . You  must  remember,  of  course,  that  you  must 

all  keep  together  and  you  should  never  separate  under  any  circumstances, 
and  under  no  circumstances  while  you  are  taking  a  walk  or  any  time  must 
you  allow  anybody  to  speak  to  you  with  reference  to  these  cases.  That  ap¬ 
plies  to  everyone.  It  applies  to  outsiders.  It  applies  to  the  officers.  It 
applies  to  every  human  being  in  the  world.  You  must  converse  with  no¬ 
body.  You  must  allow  nobody  to  talk  to  you,  because  this  means  a  fair 
trial. 

We  are  now  in  a  Massachusetts  court.  These  men  are  going  to  be 
tried  in  the  court  room.  They  are  not  going  to  be  tried  anywhere  else,  nor 
by  any  other  people  outside  of  this  court  room,  and  if  anybody  undertakes 
to  try  these  cases  elsewhere  by  doing  anything  that  will  prejudice  in  any 
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way  the  rights  of  the  defendants  or  the  rights  of  the  Commonwealth,  they 
must  suffer  the  consequences,  for  they  certainly  will  be  severe. 

Massachusetts  guarantees  protection  to  all  citizens.  It  makes  no  odds 
where  they  were  born ;  it  makes  no  difference  what  their  financial,  social 
or  religious  standing  may  be.  It  is  one  of  the  boasts  of  American  law. 
The  rich,  the  poor,  the  high,  the  low,  the  learned,  the  ignorant,  all  shall 
receive  the  same  rights,  the  same  privileges,  and  we  must  see  to  it  that  a 
trial  of  that  kind  is  held  according  to  American  law  and  according  to 
American  justice  and  nothing  must  be  done  by  anybody  in  any  way  what¬ 
soever  to  mar  or  impair  a  fair,  honest  trial.  The  defendants  are  entitled 
to  it.  The  Commonwealth  is  entitled  to  it,  and  as  part  of  the  government 
of  this  Commonwealth,  it  is  a  duty  of  this  court  to  see  that  both  parties 
have  exactly  that  kind  of  a  trial”. 

By  agreement,  all  of  the  jurors  were  sworn  collectively.  Their  names 
were  as  follows: 

Wallace  R.  Hersey,  real  estate  dealer,  Weymouth 
John  E.  Ganley,  grocer,  Avon 
Frank  R.  Waugh,  machinist,  Quincy 
Frank  B.  Marden,  mason,  Weymouth 
Walter  R.  Ripley,  stockkeeper,  Quincy 
John  F.  Dever,  salesman,  Brookline 
Louis  McHardy,  mill  operative,  Milton 
Harry  E.  King,  shoe  worker,  Millis 
George  A.  Gerard,  photographer,  Stoughton 
Alfred  L.  Atwood,  real  estate  dealer,  Norwood 
Frank  J.  McNamara,  farmer,  Stoughton 
Seward  B.  Parker,  machinist,  Quincy. 

Walter  H.  Ripley  was  appointed  foreman  of  the  jury. 

“The  Court.  Sheriff  Capen,  I  have  made  an  order  here,  and  I  wish 
you  would  come  around,  because  you  are  going  to  be  custodian  of  the 
weapons  and  also  the  bullets,  and  they  are  to  be  kept  in  your  possession 
and  not  to  be  taken  from  your  possession  by  anybody.  Counsel  for  the 
defendants  have  made  a  motion  to  that  effect,  that  they  be  given  an  oppor¬ 
tunity  to  have  the  bullets  and  weapons  examined  by  their  expert.  I  have 
granted  that  motion.  I  have  insisted  that  they  remain  in  the  custody  of 
yourself. 

(Sheriff  Capen  joins  Court  and  counsel  at  Bench.) 

And  therefore,  you  will  not  allow  them  to  go  out  of  your  custody. 
They  can,  in  your  immediate  presence,  have  them  for  examination,  and 
after  their  experts  have  examined  them  sufficiently,  then  you  will  return 
them  to  Captain  Proctor.  That  is  the  order  of  the  Court.  Under  no  cir¬ 
cumstances  allow  them  to  go  out  of  your  possession.  They  are  to  be  used, 
as  I  understand,  for  purposes  of  evidence  later  in  the  trial  of  these  cases, 
so  they  may  examine  them.  The  request  of  the  counsel  for  the  defendants 
for  an  opportunity  to  have  an  expert  or  experts  to  examine  the  weapons  is 
a  reasonable  one  and  is  granted. 
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They  will  be  put  in  your  possession,  and  they  will  be,  in  your  presence, 
examined  by  experts  of  the  defendants,  but  they  are  to  leave  your  custody 
under  no  circumstances  whatsoever.  And  so  that  they  must  remain  exact¬ 
ly  as  they  are  at  the  present  time,  there  must  be  no  change  in  them,  and  I 
cannot  conceive  of  anybody  thinking  of  changing  the  condition  of  either 
of  the  weapons  or  the  bullets.  That  goes  with  the  orders,  Sheriff,  so  bear 
it  in  mind. 

The  motion  for  separate  trials  is  overruled,  to  which  order  each  of 

the  defendants  duly  excepts.  The  other  order  you  asked  for - 

Mr.  Jeremiah  McAnarney.  Bill  of  particulars,  or  the  order,  that 
has  been  granted  in  part,  and  under  the  Court’s  assurance  that  anything 
else - 


The  Court.  The  rest  remains  open. 

Mr.  Moore.  The  granted  part  referring  to  the  revolvers  and  the 
bullets.  The  defendant  asks  an  exception  in  so  far  as  the  other  matters 
referred  to  in  the  bill  of  particulars. 

Mr.  Katzmann.  You  can’t  take  an  exception  to  an  order  that  is 
not  a  denial. 

In  so  far  as  the  parts  not  granted  to  the  bill  of  partic- 


Mr.  Moore. 
ulars. 

The  Court. 
Mr.  Moore. 
The  Court. 
Mr.  Moore. 
The  Court. 
is  satisfied  with  it. 


There  has  not  been  anything  denied. 

On  the  bill  of  particulars. 

Not  that  I  know  of,  yet. 

There  are  other  matters  than  the  bullets  and  revolver. 
You  ought  to  have  team  work  here.  Mr.  McAnarney 
He  left  the  other  remain  open  as  we  came  along,  and 


any  time  you  see  you  may  need  any  of  that  evidence,  then  my  attention 
is  to  be  called  to  it. 

Mr.  Moore.  The  other  matters,  your  Honor. 

The  Court.  That  is  one  thing  that  is  unpleasant  for  me.  I  wish 
you  would  agree  on  your  positions  in  advance. 


Mr.  Jeremiah  McAnarney.  Well - 

Mr.  Moore.  Mr.  McAnarney  will  remember  that  there  are  other 
matters  in  the  bill  of  particulars,  in  addition  to  exhibit  matters,  in  other 
words,  matters  with  reference  to  the  theory  upon  which  the  Common¬ 
wealth  is  relying.  Those  matters  are  not  matters  of  evidence. 

Mr.  Jeremiah  McAnarney.  For  information. 

Mr.  Moore.  As  to  the  theory  of  the  Government’s  case. 

Mr.  Katzmann.  The  bill  of  particulars  is  a  constitutional  right. 
The  Supreme  Court  has  said  in  a  recent  case  even  constitutional  rights 


may  be  seasonably  asserted. 

The  Court.  Yes,  not  only  that,  but  there  is  a  very  recent  case  in 
which  Chief  Justice  Rugg  said  no  judge  should  give  you,  should  ever 
grant  a  motion  whereby  the  prosecution  should  either  give  the  defendant 
its  evidence  or  its  theory  of  its  prosecution. 

Mr.  Moore.  The  only  point  I  am  raising  is  simply  the  issues,  those 
points  that  I  understand  your  Honor  overrules,  and  you  have  granted 
evidential  matters. 
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The  Court.  I  can’t  see  that.  I  have  not  examined  your  motion  for 
a  bill  of  particulars  in  detail.  Mr.  McAnarney  said  all  they  wanted  now 
was  for  me  to  consider  that  part  which  referred  to  the  weapons  and  the 
bullets.  Now,  I  have  granted  that,  and  that  was  satisfactory  to  him,  and 
if  in  the  future  anything  came  up  which  you  thought  you  might  desire, 
we  left  that  open,  and  you  might  call  it  to  the  attention  of  the  Court,  and 
if  I  thought  it  was  a  reasonable  request,  I  would  order  it  for  you  granted. 

Mr.  Jeremiah  McAnarney.  I  do  not  want  to  prejudice  his  rights. 

The  Court.  I  think  you  both  should  agree. 

Mr.  Moore.  All  evidential  matters. 

The  Court.  If  you  are  going  into  that,  give  me  your  bill  of  partic¬ 
ulars,  and  I  will  go  over  it  in  detail,  if  you  insist  on  that,  and  I  will  pass  on 
all  of  them.  I  have  given  you  something  more  favorable  than  you  are 
asking  for  now.  That  is  to  say,  if  it  is  exceptions  you  are  looking  for, 
that  is  one  thing.  If  it  is  a  trial  on  the  merits,  that  is  another,  but  what 
I  have  given  you  is  better  than  passing  on  them  all  now  in  detail,  which  I 
am  ready  to  if  you  want  to,  and  that  will  settle  it,  and  that  should  be 
the  end  of  it,  and  I  will  do  that.  I  am  prepared.  I  thought  I  was  using 
you  better  than  passing  upon  it  as  you  ask  me  now,  but  it  depends  alto¬ 
gether  on  what  you  are  looking  for.  If  you  are  looking  for  exceptions, 
that  is  one  thing:  if  you  are  looking  to  meet  the  situations  as  they  come 
along,  that  is  another.  I  thought  I  was  giving  you  something  better  than 
for  me  to  pass  upon  each  one  of  them  in  detail,  but  I  will  if  you  want  to. 
That  is  a  very  easy  matter. 

Mr.  Moore.  I  can  explain  to  your  Honor  exactly  what  they  are, 
without  reading  them  in  detail. 

The  Court.  I  would  not  take  that  from  any  lawyer  living.  I  insist 
on  haying  the  bill  of  particulars  before  me  and  reading  each  request,  and 
I  will  take  that  during  the  night,  if  you  want,  take  it  home  with  me,  and 
1  will  date  them  as  of  this  morning. 

Mr.  Moore.  Yes,  I  think  that  would  be,  —  I  do  not  want  to  con¬ 
sume  the  Court’s  time  now. 

The  Court.  I  thought  I  was  granting  something  better,  because 
most  of  them  I  will  pass  on  them  at  once,  and  that  is  the  end  of  them,  and 
they  have  been  disposed  of  and  they  won’t  be  renewed,  either,  I  tell  you, 
when  I  examine  them  tonight. 

Mr.  Moore.  I  would  like  to  have  your  Honor  look  them  over  in  order 
to  make  an  order  that  will  meet - 


The  Court. 
Mr.  Moore. 
The  Court. 
Mr.  Moore. 
The  Court. 


When  I  rule  upon  them,  it  is  done. 

Yes,  but  I  wanted  the  matter  closed. 

I  do  not  expect  to  have  any  renewals. 

No.  No  issue  upon  that;  not  a  continuing  process. 

I  think  you  made  a  mistake  in  it,  but  it  is  up  to  you”. 
The  Clerk  then  read  indictments  Nos.  5545  and  5546. 

On  motion  of  the  Commonwealth,  assented  to  by  the  defendants,  the 
Court  ordered  that  a  view  of  the  locality  of  the  alleged  crime  be  taken. 
The  defendants  filed  written  waivers  of  any  right  to  be  present  at  such 
view. 
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Mr.  Williams  then  made  a  preliminary  opening  statement  to  the  jury. 

In  the  course  of  this  preliminary  statement  to  the  jury,  referring  to 
the  proposed  route  on  the  view  that  was  about  to  be  taken,  he  said : 

“Shortly  after  leaving  Marshall’s  Corner,  we  will  go  over  the  Bridge- 
water  or  West  Bridgewater  line.  From  there  we  will  proceed  down  a 
street  called  Manley  Street,  we  will  cross  another  railroad  track,  and  then 
we  will  stop  in  some  woods.  The  importance  of  the  scene  where  we  will 
stop  in  those  woods  is  that  the  evidence  of  the  Government  will  show  that 
the  car  which  is  claimed  to  have  been  the  car  concerned  in  the  perpetra¬ 
tion  of  this  crime  was  found  in  those  woods.  We  will  go  up  a  wood  path 
and  show  you  where  the  car  was  found. 

Leaving  that,  we  will  then  proceed  for  perhaps  a  mile  and  eight- 
tenths,  if  I  have  the  distance  right,  to  a  house  further  down  in  West 
Bridgewater  on  the  corner  of  Lincoln  and  South  Elm  Streets.  It  will  be 
referred  to  in  the  evidence  as  the  Coacci  house.  You  will  look  at  the 
house  and  the  shed,  or  garage,  or  barn,  which  is  part  of  the  house,  or, 
rather  a  part  of  the  premises.  You  will  look  inside  and  you  will  size  up 
the  different  measurements  of  that  shed  or  barn. 

From  there - 1  will  say,  simply  for  the  purposes  of  your  identifica¬ 

tion,  gentlemen,  between  the  place  in  the  woods  where  we  will  stop  and 
this  house  you  will  go  through  a  little  village,  a  small  village  belonging 
to  the  town  of  West  Bridgewater,  called  Cochesett.  Then  leaving  the 
Coacci  house  we  will  go  east  a  short  distance,  less  than  a  mile,  to  a  square 
called  Elm  Square.  You  will  be  asked  to  look  at  the  Square,  and  a  garage 
which  is  situated  in  the  Square. 

Then  from  Elm  Square  we  will  go  a  very  short  distance  north  again 
towards  Brockton,  crossing  the  railroad  tracks  and  show  you  two  houses, 
one  called  the  Johnson  house,  which  will  be  referred  to  as  the  Johnson 
house,  which  is  over  the  railroad  tracks,  and  secondly  a  neighboring  house 
called  the  Bartlett  house.  I  don’t  expect  you  to  remember  all  these  names, 
but  I  simply  want  you  to  get  what  I  am  telling  now  with  these  views  you 
see  it  later  on”. 

At  the  conclusion  of  the  preliminary  opening  statement,  the  Court 
said: 

“Perhaps  I  might  as  well  say  now,  gentlemen,  in  order  that  there 
may  be  no  misunderstanding  as  to  the  law.  It  has  to  do  with  the  opening 
statements  made  by  counsel,  as  well  as  the  statements  made  by  counsel 
during  the  trial  of  causes,  and  what  I  say  applies  to  counsel  on  both  sides. 

An  opening  statement  is  merely  a  statement  made  with  a  view  to  ex¬ 
plaining  to  a  jury  the  issues  involved,  together  with  the  evidence  that  the 
counsel  making  the  statements  desires  to  offer  and  will  later  offer.  An 
opening  statement  is  never  evidence,  and  as  evidence  you  will  never  give  it 
any  consideration  whatsoever.  That  is  true  of  every  statement  made  by 
counsel.  You  will  hear  a  great  many  statements  made,  undoubtedly,  dur¬ 
ing  the  trial  of  the  cause,  and  they  necessarily  are  made  by  counsel,  but 
they  are  never  evidence,  and  should  never  receive  the  consideration  at 
your  hands  of  being  evidence. 
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There  is  only  one  time,  gentlemen,  when  statements  by  counsel  can  be 
considered  by  you  as  evidence.  That  is  when  both  counsel  agree  that  you 
may  consider  it  as  evidence.  Only  in  such  a  case  can  the  jury  consider 
the  statements  of  such  counsel  as  evidence,  and  therefore  I  most  strongly 
impress  upon  your  minds  that  statements  of  this  character  should  never 
be  considered  as  evidence. 

You  must  judge  these  cases  according  to  the  evidence  which  comes 
from  the  lips  of  witnesses  who  take  the  witness  stand  and  who  testify 
under  oath.  That  is  the  evidence  that  you  are  to  determine,  and  you  are 
to  determine  nothing  else,  and  you  must  allow  nothing  else  to  have  any 
weight  whatsoever  with  you,  because  now,  everything  else,  whatever  you 
may  have  known,  if  anything,  in  regard  to  these  cases,  must  be  forgotten 
and  must  be  eliminated  from  your  consideration  in  every  manner  whatso¬ 
ever,  and  you  must  give  your  attention  to  simply  and  solely  the  evidence 
that  comes  here  for  your  consideration  from  the  witnesses  who,  under 
the  solemnity  of  an  oath,  testify  before  you,  so  I  hope  you  will  bear  that 
in  mind,  and,  perhaps  while  I  am  speaking  about  it,  it  might  be  opportune 
for  me  to  say  another  thing. 

Objections,  gentlemen,  are  frequently  made  during  the  trial  of  a 
cause  to  the  admission  of  evidence.  Now,  you  should  bear  in  mind  that 
that  is  perfectly  legitimate.  Many  times  jurors  draw  inferences  because 
objections  are  made.  Many  times  jurors  say,  ‘Why  do  counsel  object  to 
that?  Why  do  they  not  let  us  get  the  whole  story?’  Gentlemen,  no  infer¬ 
ences  of  that  kind  must  be  drawn.  We  are  in  a  court  here  of  law  and  of 
justice,  where  we  must  follow  certain  rules.  Counsel  have  a  right  to  ob¬ 
ject.  The  lav/  gives  them  that  right  to  object.  It  is  the  duty  of  counsel 
to  keep  out  incompetent  testimony.  It  is  their  duty  to  see  to  it  that  only 
legal  testimony  is  admitted  for  the  consideration  of  the  jury,  and  whether 
the  Court  sustains  the  objection  or  overrules  the  objection,  you  will  allow 
no  inference  whatsoever  to  be  drawn  on  that  account. 

But  you  will  consider  the  evidence  as  it  comes  from  the  witness 
stand,  from  witnesses  under  oath.  The  rights  exercised  by  people,  rights 
granted  by  law,  inferences  prejudicial  to  the  party  exercising  a  right,  you 
see  ought  never  to  be  drawn,  because  that  would  be  inconsistent  with  the 
right  granted,  and,  therefore,  I  make  this  suggestion,  because  we  are  soon 
to  begin  the  introduction  of  evidence,  and  when  that  time  comes,  I  wish  you 
would  bear  that  in  mind.  It  is  fair  to  both  sides.  It  makes  no  odds  which 
side  makes  the  objection,  whether  counsel  for  the  prosecution  or  for  the 
defendants.  It  is  their  duty  to  keep  out  incompetent  testimony.  It  is  their 
duty  to  see  to  it  that  causes  are  tried  according  to  well-established  rules  of 
law,  and,  that  being  true,  you  will  draw  no  inferences  whatsoever  if  coun¬ 
sel  make  such  objections. 

After  this  preliminary  opening  statement,  the  Court  and  jury,  to¬ 
gether  with  officers  designated  by  the  Court,  and  counsel  for  all  parties, 
then  viewed  the  locality  of  the  crime  and  various  other  points  designated 
by  counsel. 

They  visited  the  East  Braintree  Railroad  Station,  South  Braintree 
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Square,  Pearl  Street  in  Braintree;  went  into  the  Hampton  House,  and 
looked  from  the  windows  on  the  second  and  third  floors  on  the  southeast¬ 
erly  corner;  rode  over  Hancock,  Washington,  Pond,  Granite  and  North 
Streets,  Braintree,  Oak  and  Chestnut  Streets,  Randolph,  Turnpike  Street 
in  Randolph,  Stoughton  and  Brockton ;  examined  the  place  in  the  so-called 
Manley  Woods  where  the  Commonwealth  claim  the  Buick  car,  hereinafter 
testified  to,  was  found,  and  visited  the  Coacci  house  and  the  barn  or  shed 
attached  thereto,  Elm  Square  and  the  locality  of  the  so-called  Johnson  house, 
and  visited  Matfield  Crossing  at  Matfield. 

After  the  view,  Mr.  Williams  made  an  opening  statement  to  the  jury. 

In  the  course  of  this  opening  statement,  relative  to  Mr.  Neal,  the  local 
agent  of  the  American  Express  Company  at  South  Braintree  (later  a  wit¬ 
ness  called  by  the  Commonwealth)  who  transferred  the  money  from  the 
South  Braintree  Railroad  Station  to  the  office  of  the  American  Express 
Company  and  from  there  to  the  office  of  Slater  &  Morrill,  Inc.,  he  said: 

“He  took  it  over  there.  I  believe  there  was  other  money  in  the  box 
which  he  received  from  the  railroad  company,  put  in  a  separate  box  what 
was  due  or  what  was  to  go  to  Slater  &  Morrill  for  the  purpose  of  trans¬ 
ferring  it  to  the  local  paymaster  of  that  Company.  Naturally,  he  was  ac¬ 
customed  to  watch  very  closely  anybody  around  the  building  or  between 
the  station  and  the  house  because  of  the  amount  of  money  which  he  had 
the  custody  of,  and  on  that  morning  as  he  went  into  his  office  he  noticed 
standing  in  front  of  the  building,  and  you  remember  how  that  driveway 
comes  up  close  to  the  curbstone,  perhaps  raised  a  little  from  the  general 
level  of  the  Square,  he  noticed  a  large,  black  automobile,  apparently  a 
seven-seater,  standing  in  front  of  his  door  or  between  his  door  and  the 
Slater  &  Morrill  door,  with  its  engine  running,  and  he  observed  a  man 
standing  on  the  sidewalk  or  near  the  car,  a  rather  slight  man  with  a  light 
hat,  emaciated,  yellowish  face,  with  some  kind  of  clothes,  the  exact  descrip¬ 
tion  of  which  I  do  not  have  in  mind.  His  attention,  for  some  reason,  was 
attracted  to  that  man  standing,  and  to  the  car,  and  the  man  looked  at  him 
closely.  I  refer  to  Neal,  as  he  went  in. 

Neal  went  into  his  office  and  changed  the  money  and  within  a  few 
minutes,  perhaps  ten  or  twelve  minutes,  came  out  again,  with  the  money 
for  Slater  &  Morrill.  At  that  time  the  man  was  still  standing  there  by  the 
car.  Neal  came  out  of  his  door  and  walked  northerly  to  the  middle  en¬ 
trance  of  the  block  or  building  and  went  into  the  Slater  &  Morrill  offices. 
The  man  watched  him,  and  as  Neal  went  along,  or  went  into  the  middle 
entrance,  the  man  got  into  the  machine.  The  engine,  if  you  recall,  was 
still  running,  and  drove  in  a  northerly  direction.  That  is,  up  toward  Hol¬ 
brook  Avenue.  If  you  remember,  we  went  up  to  the  corner  of  Holbrook 
Avenue.  And  that  was  about  9.30”. 

Relative  to  the  death  of  Mr.  Berardelli,  he  said : 

“Berardelli  dropped,  as  he  was  shot,  in  the  gutter,  on  the  same  side 
of  the  street  where  he  had  been  walking.  Ten  or  twelve  or  fifteen,  or  per¬ 
haps  twenty  feet,  on  the  crossing  side  of  the  lower  telegraph  pole  in  the 
gutter,  and  as  he  fell  and  as  he  was  in  this  position  (indicating)  on  his 
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knees - 1  won’t  go  way  down - or  in  a  still  more  prostrate  position, 

one  of  the  bandits,  a  fellow  who  had  lost  his  cap,  a  short,  swarthy  man, 
with  his  hair  brushed  back,  slightly  thin  on  the  temples,  was  standing  in 
front  of  Berardelli  with  a  pistol,  and  fired  two  shots  at  the  prostrate  man. 
That  man,  gentlemen,  who  shot  Berardelli  as  he  was  on  the  ground,  is 
described  and  identified  as  Nicola  Sacco,  the  defendant  on  the  left”. 

Relative  to  the  use  made  of  the  automobile  immediately  following  the 
shooting,  he  said : 

“While  that  was  going  on,  this  big,  black  car  which  Neal  alleged  he 
saw  early  in  the  morning,  was  down  below  the  Slater  &  Morrill  factory. 
It  was  down  there  somewhere  near  the  last  house  that  you  saw  down  below 
on  the  right-hand  side,  the  Antonio  Scabia  house,  or  perhaps  a  little  fur¬ 
ther  down  there  in  the  swampy  land,  and  as  this  shooting  went  on  that 

car  crawled  up  the  street.  As  Berardelli  fell  dead - and  he  died  within 

a  few  minutes, - a  bloody  froth  from  his  mouth, - as  he  fell  there, 

that  car  approached  driven  by  this  light-haired  man  with  an  emaciated 
face.  It  was  a  seven-passenger  1920  Buick  with  a  top,  that  is,  the  canvass 
top  up,  with  the  back  up  and  with  the  curtains  up  on  both  sides,  or  at 
least  mostly  on  one  side. 

That  car  has  three  sets  of  curtains  behind  the  front  seat.  It  has  a 
little  triangular  curtain  in  back.  Here  (indicating)  is  the  seat.  It  has 
that  little  triangular  curtain,  something  like  that  (indicating)  in  back. 
Then  it  has  a  middle  curtain.  Then  it  has  a  third  curtain  which  takes  it 
up  to  the  front  seat.  Those  strips  of  curtain,  which  you  are  doubtless  fa¬ 
miliar  with,  at  least  on  the  right,  those  three,  the  curtains  were  up,  though 
the  front  curtain,  which  was  up,  had  been  flapping  and  it  was  not  caught 
on  the  bottom,  and  they  were  up  to  some  extent  on  the  Rice  &  Hutchins 
side.  When  I  say  “going  up  the  right”  I  mean  the  right  going  up  the 
street. 

There  were  two  men  in  the  car,  the  driver  and  a  man  we  cannot  de¬ 
scribe,  in  the  back  seat.  The  car  crawled  up  to  the  scene  of  the  shooting. 
The  two  bandits,  the  man  who  had  shot  Berardelli  when  he  was  on  the 
ground  and  the  fellow  who  chased  Parmenter  when  he  was  across  the 
street,  came  back,  took  up  the  two  boxes  and  piled  them  into  the  car”. 

Relative  to  another  bandit  claimed  to  have  been  behind  a  brick  pile 
on  the  opposite  side  of  Pearl  Street,  he  said : 

“There  is  some  evidence  that  there  was  another  bandit  on  the  other 
side  of  the  street  over  behind  the  brick  pile.  A  shot  was  noticed  coming 
from  that  distance,  though  I  will  say  now  the  evidence  is  rather  hazy  as 
to  that  bandit  over  there,  but  there  is  evidence  that  three  bandits,  whether 
it  was  the  man  who  was  over  in  the  brick  pile  or  not,  came  across  the 
street,  and  piled  into  the  car ;  there  then  being  five  men  in  the  car,  it  pro¬ 
ceeded  up  the  street  to  the  crossing”. 

Relative  to  the  number  on  the  automobile,  he  said : 

“As  it  went  up  the  street  a  man  in  the  Rice  &  Hutchins  factory,  I 
think  it  was  Rice  &  Hutchins,  may  have  been  Slater  &  Morrill’s,  got  the 
number  49,783  on  back.  As  they  went  up  the  street  they  noticed  that  the 
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rear  window  of  the  back,  that  isinglass  window,  perhaps  that  long  (indi¬ 
cating)  ,  that  wide,  and  so  forth,  was  out,  and  a  gun  or  the  barrel  of  a  rifle 
or  shotgun  protruded  from  the  window  in  back”. 

Relative  to  the  railroad  gate  tender,  he  said : 

“As  they  went  over  the  crossing,  the  gate-tender  was  at  his  post  in 
the  little  shanty  on  the  other  side  of  that  track.  The  gates  were  up.  He 
had  heard  the  shooting  and  at  the  same  time  he  heard  an  approaching 
train.  Either  induced  by  the  shooting  or  by  the  train  he  ran  close  to  that 
gate  where  I  stopped,  Mr.  Foreman,  yesterday  and  asked  you  all  to  gather 
around  me.  And  he  started  to  wind  his  crank  to  lower  that  gate.  At  that 
time  the  car  was  just  entering  upon  the  other  side  of  the  crossing,  and  the 
men  in  the  car  hollered  at  him  and  intimidated  him  so  that  he  did  not  close 
the  gates,  and  they  proceeded  up_ across  the  crossing.  As  they  came  across 
he  noticed  on  the  front  seat  an  Italian  with  a  moustache,  I  believe  with  a 
slouch  hat  on,  whom  he  identified  as  the  other  defendant,  Bartolomeo  Van- 
zetti.  He  stood  there,  perhaps  crouched  behind  the  gate,  and  the  car  came 
by  him  right  over  the  crossing  where  he  was  standing  yesterday,  and  pro¬ 
ceeded  up  the  street”. 

Relative  to  the  actions  of  the  occupants  of  the  automobile  after  leav¬ 
ing  the  immediate  crime  scene,  he  said : 

“The  car,  gathering  headway,  finally,  of  course,  reached  the  corner 
of  Hancock  Street  by  the  drug  store,  turned  down  Hancock  Street  to  the 
left.  As  they  turned  down,  the  occupants  of  the  car  scattered  rubber 
headed  tacks  along  the  road,  a  good  many  of  which  were  picked  up. 
Whether  we  have  any  now  to  show  you,  I  do  not  know.  But  they  scattered 
tacks  along  the  road,  and  gaining  speed  all  the  time  went  down  as  far  as 
the  crossing,  the  last  stop  which  we  made  yesterday.  Instead  of  going 
over  the  crossing,  they  made  that  hair  pin  turn  start  up  toward  South 
Braintree.  And  that  is  literally  a  hair  pin  turn,  if  you  remember.  They 
came  down  here  on  Pearl  Street  and  beat  it  right  back  up  to  Pond  Street. 
When  they  got  back  to  Pond  Street  the  witnesses  will  tell  you  they  went 
out  westerly  on  Pond  Street  over  toward  Oak,  gradually  emerging  into 
Granite  where  those  two  streets  come  together”. 

Relative  to  the  subsequent  course  of  the  automobile,  he  said: 

“They  were  observed  by  witnesses  where  we  stopped  up  on  the  higher 
land  on  the  South  Braintree  side  of  Oak  Street.  They  got  to  Oak  Street. 
They  turned  a  still  more  westerly  direction  down  Oak  Street.  I  do  not 
know  how  much  you  realized  yesterday,  coming  back  in  that  cloud  of  dust. 
It  was  hard  to  see  anything,  but  I  think  you  do  remember  perhaps  coming 
up  Chestnut  Street  that  I  pointed  out  to  you  when  I  went  back.  .  They  went 
out  Oak  Street  over  to  North  Main  Street,  which  is  that  main  highway, 
being  the  continuation,  I  am  told,  of  Randolph  Avenue,  going  towaids 
Randolph,  crossing  down  Chestnut  Street,  over  into  the  Tower  Hill  dis¬ 
trict.  You  remember  that  Tower  Hill  church  if  you  happened  to  see  it. 

They  there  got  on  the  turnpike,  that  long  straight  rough  road,  an  old 
turnpike,  just  as  direct  as  the  crow  flies,  and  went  down  through  North 
Stoughton  towards  the  Bridgewaters.  They  were  last  seen  there  on  the 
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hill,  the  South  Braintree  side  of  North  Stoughton  Square  where  I  stopped 
and  asked  you  to  remember  the  hill  which  we  were  going  down,  and  the 
front,  the  first  part  of  the  number  plate  was  obtained  there,  the  “49”.  I 
believe  the  whole  of  it  was  obtained,  but  in  writing  it  down  it  has  been 
lost  by  the  witness  and  he  at  the  present  time  can  only  remember  the  “49” 
part  of  it. 

These  witnesses  will  tell  you  of  this  big  car  with  four  or  five  men  in 
it  speeding  westerly  and  southwesterly  with  the  window  in  back  out,  cov¬ 
ered  with  dust  at  that  time,  and  with  this  number  plate. 

We  next  check  them  up  south  of  Brockton  Heights.  Brockton  Heights 
is  that  place  where  we  first  ran  into  the  route  when  we  came  up  from 
lunch.  That  is  when  Mr.  Katzmann  stopped  and  told  you  we  would  inter¬ 
sect  the  route,  and  below  that  they  were  checked  up  and  the  number  taken, 
the  great  speed  at  which  they  were  going  at  that  time  directing  the  atten¬ 
tion  of  those  along  the  way. 

From  there  on  we  lose  track  of  them.  May  I  say  at  this  point  that 
they  were  checked  up  on  North  Pearl  Street  below  Brockton  Heights  some¬ 
where  around  a  quarter  of  four,  around  3.45  or  3.50,  possibly  3.40.  I 
won’t  be  sure  as  to  the  time  there. 

We  next  find  them  at  Matfield  Crossing  where  we  went  yesterday. 
The  crossing-tender,  the  then  crossing-tender  noticed  them  coming  down 
the  grade  there  towards  the  crossing  at  the  same  time  that  a  train  was  ap¬ 
proaching,  and  ran  across  the  crossing  with  his  stop  signal,  that  big  signal 
with  the  ‘Stop’  on  it,  this  big  car  and  these  men  in  it,  and  they  stopped. 
He  held  them  there  until  the  train  got  by.  And  then  the  man  who  was  on 
the  front  seat  and  whom  he  describes  as  Bartolomeo  Vanzetti,  said,  ‘What 
to  hell  are  you  holding  us  up  for’  ?  He  made  no  reply,  or,  if  he  did,  I  do  not 
recall  it.  They  started  across  the  crossing,  he  in  the  meantime  going  back 
towards  his  shanty.  When  they  got  to  the  other  side  and  were  just 
straightening  out  to  proceed,  Vanzetti  again  said,  ‘What  in  hell  are  you 
holding  us  up  for’?  And  they  went  off,  either  in  the  direction  that  we 
went,  or  in  the  other  direction.  You,  remember  we  went  in  a  triangular 
move  there,  and  came  back  to  Matfield  Crossing.  They  went  one  of  those 
directions. 

They  were  gone  about  three  minutes,  possibly  a  little  longer,  and 
came  back  and  over  the  same  crossing,  the  same  crowd  and  the  same  ma¬ 
chine,  and  the  crossing-tender  observed  them  again  coming  back  with  Van¬ 
zetti  in  the  front  seat,  and  they  went  up  the  little  hill  there  which  we  came 
down,  and  later  went  up  and  disappeared  from  sight,  and  there  we  end, 
gentlemen,  the  view  of  the  bandits  on  the  afternoon  of  April  15th. 

The  shooting  was  at  about  five  minutes  past  three.  They  are  checked 
up  on  North  Pearl  Street  around  quarter  of  four.  The  Matfield  Crossing 
incident  took  place  around  4.10”. 

Relative  to  the  finding  of  a  cap  and  empty  shells  at  the  crime  scene, 
he  said : 

“After  the  bodies  had  been  removed,  or  probably  before  they  had 
been  removed,  a  cap  was  found  on  the  road  beside  the  body  of  Berardelli. 
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fcome  empty  shells  were  found  on  the  road.  I  believe  that  is  all  that  was 
discovered  other  than  the  bodies  of  the  victims  themselves  there  at  the 
scene”. 

Relative  to  the  movements  of  the  automobile  previous  to  the  shoot¬ 
ing,  he  said : 

“Before  the  shooting  had  occurred  and  after  Shelley  Neal  had  seen 
this  car  in  the  early  morning,  that  car  was  not  unknown  to  the  citizens  of 
South  Braintree.  You  remember  at  about  9.30  Neal  saw  it  driving  off 
northerly  from  in  front  of  his  office.  Some  time  after  ten  o’clock,  “per¬ 
haps  half  past  ten,  it  was  seen  coming  up  Holbrook  Avenue  and  turn  into 
Hancock  Street.  You  remember  Holbrook  Avenue  and  Hancock  Street. 
And  the  gentleman  who  was  on  the  front  seat  of  the  car  at  that  time  or 
was  in  the  car  and  was  noted  to  be  in  the  car  by  an  intelligent  and  reliable 
witness  was  the  defendant  Vanzetti”. 

With  reference  to  the  whereabouts  of  the  automobile  after  the  time 
the  Commonwealth  claimed  that  Mr.  Neal  saw  it,  he  said : 

“Now,  where  had  the  car  been  from  the  time  that  Neal  saw  it  roll 
away  from  in  front  of  his  office  at  9.30,  at  9.30,  to  where  this  witness  saw 
it  coming  up  Holbrook  Avenue  between  10  and  11.  Here  is  where  East 
Braintree  comes  into  this  story.  You  remember  East  Braintree,  the  sta¬ 
tion  we  first  took  you  to  over  east  of  the  scene  of  the  shooting.  There  was 
a  gentleman  who  took  the  train  at  Cohasset  on  that  morning  at  9.20,  who 
got  into  the  smoker,  and  it  was  the  South  Shore  train  that  came  up  from 
Plymouth,  Plymouth  being  the  place  where  the  defendant  Vanzetti  lives, 
and  carries  on  spasmodically  some  sort  of  a  fish  business.  This  gentleman 
from  Cohasset  got  into  the  smoker  and  sat  down  in  the  rear  seat,  on  the 
rear  cross  seat  on  the  left-hand  side  of  the  smoker,  and  across  from  him 
was  a  little  side  seat  or  a  smaller  seat  in  front  of  the  men’s  toilet.  You 
know  how  that  rear  seat  on  the  toilet  side  is  fitted  into  the  smoker. 

And  as  they  got  to  one  of  the  Weymouths,  the  gentleman  from  Cohas¬ 
set  was  attracted  by  the  man  across  the  way  leaning  forward  and  touch¬ 
ing  the  man  in  front  of  him  and  saying,  Ts  this  East  Braintree’  ?  His  at¬ 
tention  was  called  to  the  description  of  that  man  who  made  that  inquiry. 
The  man  in  front  said,  ‘No,  this  is  not  East  Braintree’,  and  eventually  the 
gentleman  from  Cohasset  told  the  man  who  had  made  the  inquiry  that  the 
East  Braintree  station  was  one  or  two  or  three  stations  ahead. 

They  went  along  and  they  came  to  East  Braintree,  and  the  gentleman 
over  across  who  had  made  the  first  inquiry  was  told  that  that  was  East 
Braintree,  and  he  got  up  to  go  out,  and  he  had  two  heavy  grips  or  satchels, 
and  I  say  “heavy”  because  he  acted  as  if  they  were  heavy,  and  he  was  an 
Italian,  he  had  an  Italian  look,  and  he  had  a  moustache.  He  had  an  Italian 
accent.  And  he  got  off  the  train  at  East  Braintree  and  got  on  to  the  plat¬ 
form  and  looked  around  and  then  walked  up  and  down  the  platform  or  did 
something  on  the  platform,  nothing  positive  in  character,  and  the  train 
rolled  out. 

And  the  gentleman  from  Cohasset  will  come  into  Court  and  tell  you 
that  the  man  who  got  off  at  East  Braintree  station  on  the  train  that  came 
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from  Plymouth  on  that  morning  arriving  at  East  Braintree  at  about  9.50 
was  the  defendant  Bartolomeo  Vanzetti. 

Now,  what  was  the  significance  of  Vanzetti  arriving  at  the  East 
Braintree  station  from  Plymouth  with  his  grips  on  that  particular  morn¬ 
ing?  You  will  recall  the  relation  of  East  Braintree  to  the  South  Braintree 
route,  and  you  will  recall,  gentlemen,  what  I  have  just  told  you  of  the  wit¬ 
nesses  seeing  the  car  coming  back  up  Holbrook  Avenue  sometime  after 
ten  o’clock  with  Vanzetti  in  it”. 

Relative  to  the  finding  of  what  the  Commonwealth  claimed  was  the 
bandit  car,  he  said: 

“April  the  17th  came  on  Saturday — the  15th  was  on  Thursday — 
and  late  in  the  afternoon  of  that  day  two  men  riding  on  horseback  for 
pleasure  went  up  that  little  wood  road  that  we  traversed  yesterday,  and 
there  they  found  up  there  where  we  finally  stopped,  the  furthest  point  we 
reached,  with  its  head  away  from  the  street,  if  I  am  right,  a  1920,  seven 
passenger,  black  Buick  car  with  the  top  up,  with  no  number  plates  on  it, 
with  the  rear  window,  that  long  window  of  isinglass  in  back,  out  of  it,  and 
with  a  bullet  hole  in  the  right-hand  side  in  back,  shot  from  the  inside  to  the 
outside,  and  that  car  there  found  is  identified  by  the  witnesses  of  the  shoot¬ 
ing  as  the  car  involved  in  the  shooting  which  carried  the  bandits  from  the 
scene”. 

Relative  to  the  previous  history  of  this  car  claimed  to  have  been  found 
in  the  woods,  he  said : 

“The  history  of  that  car,  briefly,  is  that  in  1919  it  was  owned  by  a 
man  named  Murphy  in  Natick.  It  was  stolen  from  Murphy  on  November 
23,  1919,  and  was  never  traced  until  the  time  it  was  discovered  in  the 
woods.  The  numbers  49,783  which  were  on  the  car  at  the  time  of  the 
shooting,  but  which  were  not  on  the  car  at  the  time  it  was  found,  were 
stolen  from  a  man  in  Needham  named  Ellis,  sometime  in  the  early  part 
of  1920”. 

Relative  to  one  Coacci  and  one  Mike  Boda,  he  said : 

“We  next  hear  of  Sacco  on  the  evening  of  May  5th.  Perhaps  it  would 
be  well  to  jump  for  a  moment  to  the  Coacci  house  which  you  viewed  yester¬ 
day.  That  word,  Coacci,  is,  I  believe,  spelt  C-o-a-c-c-i  —  it  is  called  the 
Coacci  house  because  in  the  early  part  of  1920  it  was  inhabited  by  a  fam¬ 
ily  by  the  name  of  Coacci,  and  there  lived  at  that  house  with  the  Coaccis 
a  man  by  the  name  of  Mike  Boda. 

Mike  Boda  had  a  car  of  his  own  called  an  Overland  car,  but  sometime 
in  the  early  part  of  April,  the  latter  part  of  the  winter  of  1920,  he  was 
observed  driving  a  larger  car,  not  his  Overland,  but  a  larger  car,  around 
that  part  of  the  country  of  the  description  of  this  1920  Buick.  He  was 
seen  at  one  time  driving  it  early  in  the  morning.  A  large  car  with  four 
dark  complexioned  men  in  it  was  observed  several  times  driving  up  to  the 
Coacci  house  on  Sunday  evenings  and  the  men  getting  out  there. 

After  the  South  Braintree  shooting  police  officers  visited  the  Coacci 
house  and  the  shed  and  they  there  discovered  the  remains  of  curtains 
which  had  been  nailed  over  the  four  windows  of  the  shed  in  which  you 
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went  yesterday,  and  witnesses  will  tell  you  that  that  shed  had  been  cur¬ 
tained.  That  is,  the  windows  curtained  for  some  time,  a  rough  shed,  with 
a  rough  floor  and  a  rough  interior,  but  for  some  reason  curtained  by  cur¬ 
tains  nailed  over  the  windows,  and  they  found  inside  evidence  of  the  dirt 
floor  —  there  wasn’t  all  that  wood  in  the  floor  at  that  time  —  of  the  dirt 
floor  having  recently  been  raked  over,  and  later  two  officers  found  traces 
of  a  hole  having  been  dug  in  that  dirt  floor  and  having  recently  been  filled 
up,  and  they  found  marks  of  a  car,  not  going  straight  into  the  door,  but 
going  in  to  the  left,  following  the  angle  of  that  cut  across  the  beam  in 
front,  which  I  particularly  called  your  attention  to  yesterday. 

There  was  some  talk  with  Boda,  and  then  Boda  for  a  time  disap¬ 
peared.  But  on  May  5th  Mrs.  Simon  Johnson,  who  first  appears  in  this 
picture,  was  awakened  by  a  knock  on  her  door,  and  Mrs.  Johnson  lives  in 
that  little  house  beside  the  railroad  crossing  on  North  Elm  Street  near  Elm 
Square.  You  remember  Elm  Square,  which  we  visited  just  before  we  went 
to  the  Coacci  house,  and  you  remember  the  little  house  by  the  railroad 
crossing  up  over  the  railroad,  with  a  high  fence  there  just  before  this,  and 
that  is  owned  by  or  occupied  by  Mr.  Simon  Johnson,  who  runs  the  Elm 
Square  Garage,  and  Mrs.  Simon  Johnson  is  his  wife,  and  Boda,  when  he 
left  the  scene  within  a  day  or  two  after  the  shooting,  left  his  Overland 
car  at  Mr.  Johnson’s  garage. 

Mr.  Johnson  and  Mrs.  Johnson  were  at  home  on  May  5,  and  they 
heard  this  knock  on  the  door,  and  Mrs.  Johnson  went  down,  and  there  she 
saw  Mike  Boda.  She  came  out  of  the  door  of  her  house,  you  remember 
that  little  house  there,  with  a  bridge  over  the  railroad  track  up  a  little 
higher  there  and  a  telephone  pole  this  side  of  the  bridge,  and  there  was 
Mike  Boda  standing  beside  the  telegraph  pole,  and  down  here  on  the 
Brockton  side  was  a  motor-cycle  with  a  side  car  pointing  toward  Mike 
Boda,  and  with  the  light  streaming  on  Mike  Boda,  and  beside  that  motor¬ 
cycle  and  the  side  car  was  a  man  whose  name  is  Orcciani,  I  think,  from 
Hyde  Park ;  and  as  she  saw  Boda  standing  there  and  as  she  saw  Orcciani 
standing  there,  she  saw  two  men  come  over  that  bridge  by  Boda  on  the 
other  side  of  the  road  from  her,  and  one  of  those  men  was  Nicola  Sacco, 
and  he  had  with  him  his  co-defendant,  Bartolomeo  Vanzetti. 

By  reason  of  some  pre-arranged  plan,  which  it  isn’t  perhaps  com¬ 
petent  for  me  in  this  case  to  speak  of,  she  went  over  to  the  Bartlett  house, 
—  the  next  house  up  towards  Brockton,  and  you  remember  the  distance 
she  must  have  travelled  to  reach  there,  —  she  went  up  by  the  motor-cycle. 
It  was  turned  towards  Elm  Square  as  I  have  told  you,  and  as  she  went 
Sacco  and  Vanzetti  followed  alongside  of  her  on  the  other  side  of  the  street 
where  the  railroad  track  is.  She  turned  into  the  Bartlett  house  and  was 
there  for  ten  minutes,  or  about  that.  When  she  came  out  Sacco  and  Van¬ 
zetti  were  watching  opposite  the  Bartlett  house. 

She  came  out  and  went  down  on  her  own  side  of  the  street,  and  there 
was  something  said  in  a  foreign  language,  she  thought  it  was  Italian,  and 
they  followed  back  with  her  on  the  other  side  of  the  street,  and  when  she 
got  back  to  her  house  the  motor-cycle  had  been  turned  towards  Brockton, 
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and  as  she  reached  the  house  she  saw  Boda  get  into  the  side  car  of  the 
motor-cycle,  Orcciani  get  onto  the  motor-cycle  and  the  motor-cycle  went 
off  towards  Brockton. 

Later  that  evening  a  street  car  was  proceeding  up  North  Elm  Street 
towards  Brockton  under  the  direction  of  a  man  named  Cole,  a  conductor, 
and  on  the  corner  of  Sunset  Avenue  it  was  stopped  where  I  showed  you  a 
white  pole.  That  Sunset  Avenue,  you  remember,  comes  into  North  Elm 
Street  up  there,  and  Sacco  and  Vanzetti  got  aboard  the  car.  The  con¬ 
ductor  particularly  noticed  them  because  he  recognized  them  as  two  men 
who  had  boarded  the  car  at  the  same  place  at  approximately  the  same 
time  on  either  the  evening  of  April  14  or  the  evening  of  April  15  pre¬ 
viously. 

They  rode  in  the  car  that  night  of  May  5th  to  Brockton  and  were  ap¬ 
prehended  and  arrested  when  they  reached  Campello,  by  Brockton  police 
officers.  They  were  searched,  and  on  Sacco  was  found  a  Colt  automatic 
pistol,  which  was  found  tucked  down,  as  I  recall,  inside  his  trousers.  It 
was  fully  loaded.  If  I  might  say  it  was  a  10-shot  pistol,  32  calibre.  There 
were  22  loaded  cartridges  in  his  hip  or  pants’  pocket.  Vanzetti  had  on 
him  a  loaded  38  Harrington  &  Richardson  revolver.  There  were  no  extra 
cartridges  for  the  revolver  found  on  Vanzetti.  They  were  taken  to  the 
Brockton  Police  Station  and  booked”. 

He  stated  the  claim  of  the  Commonwealth  with  reference  to  the  rela¬ 
tionship  of  this  automobile  found  in  the  woods  to  the  crime,  as  follows : 

“The  contention  of  the  Government,  gentlemen,  is  that  this  crime  was 
committed  by  five  men ;  that  use  was  made  of  this  stolen  Buick  car,  which 
for  some  time,  at  least,  previous  to  the  crime  and  after  its  theft  from  Dr. 
Murphy  of  Natick,  had  been  kept  in  the  curtained  shed  at  the  Coacci  house 
in  West  Bridgewater;  that  on  the  morning  of  the  murder  or  at  some  time 
previously  before  that  it  was  taken  from  the  Coacci  house  and  was  driven 
to  South  Braintree;  that  they  picked  up  Vanzetti  at  the  East  Braintree 
station;  that  the  men  who  guided  and  drove  that  car  were  very  familiar 
with  the  localities  of  West  Bridgewater  and  the  roads  leading  to  and  from 
that  section ;  that  they  went  down  to  the  railroad  crossing  after  turning 
from  Pearl  Street,  after  the  shooting,  and  made  that  hairpin  turn  to  throw 
their  pursuers  off  the  scent;  that  they  then  proceeded  in  the  most  direct 
way  possible  to  a  point  which  they  designed  to  reach  west  of  Brockton, 
because  if  they  went  south  from  South  Braintree  they  would  have  to  go 
through  large  places  like  Brockton;  that  they  proceeded  by  those  back 
roads,  Oak  Street  and  Chestnut  Street,  until  they  got  to  the  old  turnpike, 
which,  though  a  rough  road,  furnishes  a  direct  means  of  access  to  the  West 
Bridgewater  locality;  and  that  they  tore  down  there  at  this  high  rate  of 
speed  and  then  either  started  to  take  Vanzetti  over  to  Plymouth  and  for 
that  reason  went  over  the  Matfield  crossing  or  went  over  there  with  the 

idea  of  perhaps  disposing  of  something  in  the  Matfield  River - which 

is  the  first  water  they  come  to  down  in  that  location  —  or  for  some  other 
reason  that  we  do  not  know,  went  over  there  and  found  it  was  inadvisable 
to  do  that  which  they  intended  to  do  or  accomplish  their  purpose,  whatever 
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it  may  have  been,  came  back  over  the  Matfield  crossing  and  subsequently 
abandoned  their  car  in  the  region  adjacent  to  the  Coacci  house”. 

After  stating  that  there  were  four  bullets  found  in  the  body  of  Mr. 
Berardelli  and  two  bullets  found  in  the  body  of  Mr.  Parmenter,  and  that 
of  these  six  bullets  five  of  them  came  from  a  Savage  automatic  pistol, 
he  said : 

“  . . .  but  the  bullet,  gentlemen,  that  caused  Berardelli’s  death,  the 
bullet  that  was  fired  as  he  was  crouched  on  the  ground  or  prostrate  on  the 
ground,  that  entered  in  behind  his  shoulder  and  went  down  through  his 
body  and  lodged  in  his  intestines,  or  lower  abdomen,  was  fired  from  a  32- 
Colt  automatic  pistol.  And  when  Sacco  was  arrested  three  weeks  after¬ 
wards  he  had  on  his  person,  tucked  down  inside  his  trousers,  a  fully-loaded 
Colt  automatic  pistol  of  32-calibre,  and  he  had  twenty-two  additional  bul¬ 
lets  for  that  pistol  in  his  pants’  pocket”. 

Further  with  reference  to  the  contemplated  evidence,  he  said : 

“I  think  I  have  covered  the  main  facts  which  the  Government  will 
present  to  you  through  the  witnesses  which  it  will  call.  As  his  Honor 
stated  to  you  the  other  day,  what  I  have  stated  to  you  is  not  evidence.  It 
is  simply  stated  to  you  by  me,  with  the  utmost  good  faith,  as  what  we  in¬ 
tend  to  show  to  you  and  what  we  expect  to  show  to  you.  No  man  can 
guarantee  what  the  testimony  of  witnesses  will  be.  The  story  in  the  rough 
is  as  I  have  told  you.  There  will  be  details  which  I  have  not  told  you, 
which  perhaps  escape  my  memory  at  the  present  time.” 

He  then  continued,  relative  to  witnesses : 

‘'You  will  listen  to  the  evidence  carefully  and  you  will  size  up  each 
witness,  size  them  up  sometimes  by  instinct  and  sometimes  by  analysis. 
You  can  say,  ‘What  opportunity  did  that  witness  have  to  observe?  What 
opportunity’  —  opportunity  is  not  the  word  —  ‘What  are  the  chances  of 
his  or  her  remembering  accurately  what  he  or  she  has  observed?  Does 
he  or  she  tell  his  or  her  story  on  the  stand  as  if  it  was  a  true  story?’ 

You  have  got  to  remember  —  and  I  say  this  because  this  is  your  first 
case,  and  you  have  not  been  sitting  through  a  long,  criminal  term  —  that 
the  stand,  and  particularly  the  stand  in  an  important  trial,  is  a  difficult 
place  to  put  any  witness.  Any  one  of  you,  if  you  had  to  go,  in  a  murder 
case  particularly,  on  that  stand  and  were  subjected  to  cross-examination 
before  a  jury  and  before  a  judge  and  before  a  court  room  of  spectators, 
would  not  tell  your  story  the  way  you  would  tell  it  to  your  wife  at  home. 
You  would  be  bound  to  be  embarrassed.  You  would  be  oppressed  by  the 
responsibility  that  is  put  upon  you,  and,  gentlemen,  when  you  listen  to 
the  witnesses  on  both  sides,  in  this  case  you  will  bear  in  mind  the  difficul¬ 
ties  under  which  the  witnesses  are  laboring  and  the  situation  in  which  they 
are  first  put.  But  you  will  size  up  their  opportunities  of  observation  and 
what  they  apparently  have  remembered,  how  they  tell  it,  and  from  that 
and  from  your  own  instinct  you  will  say  whether  or  not  they  are  telling, 
or  attempting  to  tell,  the  truth”. 

With  reference  to  the  defendant  Vanzetti,  he  said: 

“The  Commonwealth  has  no  evidence  of  any  eye  witness  that  saw 
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Vanzetti  fire  any  gun.  They  have  direct  evidence  of  Sacco  shooting  at 
Berardelli,  but  their  evidence  connecting  Vanzetti  With  this  murder 
connects  him  with  the  gang  that  perpetrated  the  murder  and  puts  him  in 
the  car,  puts  him  there,  and  you  may  fairly  ask  me  if  he  did  not  shoot  any¬ 
body,  is  he  guilty  of  murder?” 

Relative  to  the  law  applicable  to  the  case,  he  said,  in  part : 

“The  law  is  this,  gentlemen.  If  two  or  more  conspire  to  kill  and  do 
any  joint  act  looking  towards  the  killing  and  do  kill,  one  is  as  guilty  as  the 
other.  If  they  in  concert  aid  and  assist  each  other  in  killing  a  man,  they 
are  both  guilty  of  the  killing.  You,  sir,  may  hold  a  man  while  I  shoot 
him,  and  you  are  as  guilty  as  I  am.  The  man  who  drove  the  car  up  to 
assist  them  and  was  there  helping  them,  bringing  them  to  the  scene  and 
taking  them  away,  is  just  as  guilty  as  the  man  who  fired  the  shot.  Every 
one  of  this  group  who  participated  in  this  hold-up,  in  this  shooting,  if  they 
knew  that  shooting  was  intended,  if  there  was  resistance  to  the  robbery, 
or  if  there  was  not  resistance,  are  guilty  of  murder  as  much  as  if  they  had 
actually  held  the  gun.” 

Relative  to  the  testimony  of  witnesses,  he  said : 

There  are  a  good  many  witnesses  to  be  heard.  We  will  try  to  make 
it  as  short  and  concise  and  as  to  the  point  as  possible.  I  ask  for  your 
patience  in  the  matter  because  it  is  too  serious  a  case  to  go  over  lightly. 
Watch  the  witnesses  carefully  and  bear  in  mind  as  far  as  you  can  the 
general  scheme  which  I  have  laid  out  to  you,  for  it  embodies  the  claim  of 
the  Commonwealth,  and  try  to  forget  as  far  as  you  can  when  you  are 
listening  to  the  evidence  that  this  is  anything  more  than  any  other  case 
because  you  have  got  to  size  up  evidence  in  the  same  way  in  a  murder 
case  as  you  have  in  a  case  of  petty  larceny.  The  same  principles  are 
involved  in  listening  to  your  witnesses  and  in  gauging  your  evidence,  and 
try  to  forget,  and  I  do  not  want  you  to  minimize  the  seriousness  of  the 
case.  That  is  not  what  I  am  saying,  but  simply  in  listening  to  the  evidence 
as  you  go  in  from  day  to  day,  try  as  far  as  you  can  to  forget  any  result 
that  may  be  reached  but  get  out  of  each  witness  what  you  can  and  find  out 
from  each  witness  what  the  real  truth  is,  and  when  you  get  to  the  end 
of  the  case  by  putting  together  what  you  have  acquired  together  you  will 
come  pretty  near  determining  what  is  right. 


Evidence  Submitted  By  The  Commonwealth 

On  motion  of  Mr.  Jeremiah  McAnarney  and  by  agreement  of  both 
parties,  all  witnesses  were  excused  from  the  court  room. 

John  L.  Farley,  photographer,  residing  at  No.  8  Conant  Street,  Salem, 
Massachusetts,  testified  as  follows: — 

That  he  is  28  years  of  age  and  is  employed  by  F.  A.  Sanderson,  58 
Bromfield  Street,  Boston;  that  at  the  request  of  Mr.  Williams,  Assistant 
District  Attorney,  he  had  taken  certain  pictures  at  South  Braintree  and 
in  the  City  of  Boston.  The  Boston  pictures  were  of  an  automobile.  The 
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automobile  pictures  were  taken  on  January  18,  1921,  and  the  South  Brain¬ 
tree  pictures  on  January  19,  1921. 

Exhibit  No.  1,  same  being  a  picture  marked  on  the  back  number  “9”, 
admitted  in  evidence.  This  picture  was  taken  from  a  road  near  the 
freight  house  looking  north  across  Pearl  Street  in  South  Braintree  at 
10:55  in  the  morning. 

Exhibit  No.  2,  same  being  a  picture  marked  number  “1”  on  the  back, 
admitted  in  evidence.  This  picture  was  taken  from  the  end  of  the  rail¬ 
road  platform  looking  south,  showing  the  railroad  shanty  on  the  left  and 
a  large  building  on  the  right  at  South  Braintree. 

Exhibit  No.  3,  same  being  a  picture  marked  on  the  back  number  “2”, 
admitted  in  evidence.  This  picture  was  made  from  Pearl  Street  looking 
east  across  the  railroad  tracks,  towards  Rice  &  Hutchins  Shoe  Factory 
at  9:55  A.  M. 

Exhibit  No.  4,  same  being  a  picture  marked  on  the  back  number  “5,” 
admitted  in  evidence.  This  picture  was  taken  from  the  east  side  of  the 
railroad  crossing  looking  west  on  Pearl  Street  at  South  Braintree  at  10  :25 
A.  M. 

Exhibit  No.  5,  same  being  a  picture  marked  on  the  back  number  “3,” 
admitted  in  evidence.  This  picture  was  taken  from  the  railroad  shanty 
looking  east  on  Pearl  Street  at  South  Braintree  across  the  tracks  at  10 :05 

A.  M. 

Exhibit  No.  6,  same  being  a  picture  marked  on  the  back  number  “4,” 
admitted  in  evidence.  This  picture  was  taken  from  Pearl  Street  just 
across  the  east  side  of  the  railroad  track,  looking  towards  the  shoe  factory, 
at  10:15  A.  M. 

Exhibit  No.  7,  same  being  a  picture  marked  number  “6”  on  the  back, 
admitted  in  evidence.  This  picture  was  made  from  the  north  side  of 
Pearl  Street  in  the  east  corner  of  the  new  lunch  room  on  Pearl  Street 
looking  southwest,  at  South  Braintree  at  10 :35  A.  M. 

Exhibit  No.  8,  same  being  a  picture  marked  on  the  back  number  “7,” 
admitted  in  evidence.  This  picture  was  made  from  the  center  of  Pearl 
Street  about  75  feet  from  the  new  lunch  room,  looking  southwest,  at  10:45 
A.  M. 

Exhibit  No.  9,  same  being  a  picture  marked  on  the  back  number  “8,” 
admitted  in  evidence.  This  picture  was  made  from  in  front  of  the  new 
lunch  room  on  Pearl  Street  looking  east  at  South  Braintree,  showing  the 
Slater  &  Morrill  Shoe  Factory,  at  10 :50  A.  M. 

Seven  photographs  marked  on  the  back  with  the  letters  “B,”  “C,” 
“D,”  “E,”  “F,”  “G”  and  “H”  respectively,  were  shown  to  the  witness 
and  identified  by  him  as  being  photographs  of  the  same  automobile  already 
made  by  him  in  the  rear  of  the  State  House  at  Boston  on  Derne  Street. 
They  were  then  all  offered  in  evidence. 

Mr.  Williams  then  stated  “so  that  it  may  be  clear  in  the  record  why 
I  am  offering  these,  I  am  offering  them  with  the  additional  offer  that  I 
will  show  that  the  car  in  these  pictures  was  the  car  that  was  found  in 
the  Bridgewater  Woods. 
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“The  Court.  That  is  a  pretty  important  question,  I  should  say,  in 
this  case.  It  may  be  better  to  admit  them  for  the  present  time  simply 
as  chalks,  not  to  be  offered  in  evidence  until  the  evidence  in  fact  con¬ 
nects  this  particular  car  with  the  alleged  offense.  ...  It  might  save 
time  for  the  present,  but  I  do  not  feel  I  should  admit  them  in  evidence, 
even  though  on  that  assumption,  because  I  can  conceive  this  may  be 
a  pretty  important  question.  Having  that  in  view,  I  will  admit  them 
simply  as  chalks,  and  not  to  be  considered  as  evidence  until  evidence  has 
been  introduced  tending  to  connect  the  alleged  car  with  the  alleged 
offense.” 

The  seven  pictures  marked  “B,”  “C,”  “D,”  “E,”  “F,”  “G”  and  “H” 
are  marked  as  chalks. 

The  picture  “F”  was  taken  from  a  point  about  8  feet  above  the  top 
of  the  automobile,  on  the  stairs  in  the  rear  of  the  State  House  in  Boston. 

Mr.  Williams  then  asked  leave  to  show  pictures  marked  “B”,  “C”, 
“D”,  “E”,  “F”,  “G”  and  “H”,  marked  as  chalks,  to  the  jury. 

“Mr.  Moore.  The  defendant  objects, — the  defendant  Sacco  objects 
to  the  exhibition  of  these  photographs  to  this  jury  at  this  time. 

“The  Court.  What  is  the  use  of  marking  them  as  chalks  if  they 
cannot  be  used?  A  case  in  the  222nd  decided  that  clearly. 

“Mr.  Moore.  Then,  your  Honor,  before  one  of  those  pictures  is 
introduced  I  ask  to  examine  the  witness  with  reference  to  certain  facts 
and  the  condition  under  which  he  took  one  of  those  photographs. 

“The  Court.  Under  our  practice,  that  is  a  right  in  cross-examina¬ 
tion.  If  cross-examination  reveals  anything  which  would  justify  it, 
then  you  may  make  a  motion  to  strike  all  the  evidence  from  the  record, 
and  I  will  so  do  and  instruct  the  jury  to  pay  no  attention  whatsoever  to 
the  evidence. 

“Mr.  Moore.  Of  course,  there  is  another  very  fundamental  rule, 
your  Honor,  with  reference  to  this  automobile,  that  the  automobile  itself 
was  in  the  possession  of  the  Commonwealth  and  is  in  itself  the  best 
evidence.  In  other  words,  the  automobile  is  available  as  a  substantive 
piece  of  evidence  to  be  produced  here  and  is  itself  the  best  evidence,  bet¬ 
ter  than  any  photograph  ...  I  am  not  objecting  to  photographs  in 
general  of  permanent  ground,  but  here  an  automobile,  as,  for  example, — 
pardon  me,  may  I  have  the  one  showing  the  “above”?  Particularly  to 
that  photograph  marked  letter  “F”.  The  defendant  Sacco  objects  to  that 
photograph  on  the  ground  that  the  photograph  is  apparently  taken  from 
a  higher  elevation  downward,  but  there  is  no  testimony  in  the  record  to 
indicate  the  distance  from  the  automobile  of  the  lens  of  the  camera. 
Now,  the  probative  value  of  this  photograph  may  be,  and  apparently  is, 
to  enable  certain  identifying  witnesses  to  attempt  to  make,  to  identify 
that  picture  as  a  reproduction  of  the  car  that  they  saw.  Now,  the  dis¬ 
tance  of  the  lens  from  the  automobile  is  vital,  and  there  is  no  testimony 
from  the  gentleman  on  the  witness  stand  as  to  the  distance  that  his  lens 
was  from  the  car  at  the  time  he  took  this  photograph,  or  the  power  of 
his  lens  or  any  of  the  different  conditions  which  would  enable  the 
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jury  to  intelligently  determine  whether  or  not  that  is  even  an  approxima¬ 
tion  of  the.  conditions  existing  at  the  time  that  the  substantive  witnesses 
would  testify  to.  .  .  .  What  the  defendant  is  objecting  to  at  time,  your 
Honor,  is  the  showing,  the  exposition  of  these  photographs  or  any  of 
them  to  the  jury  at  this  time.  That  is,  of  these  particular  car  photo¬ 
graphs. 

The  Court.  I  thought  I  was  protecting  well  the  defendants’  rights. 
It  is  almost  the  universal  practice  in  Massachusetts  and  has  been  for 
centuries  that  where  a  district  attorney  announces  to  the  Court  that  he 
will  connect  later  a  photograph  such  as  this,  with  evidence  tending  to 
prove  it  was  connected  with  the  alleged  offense,  to  take  the  word  of  the 
District  Attorney,  and  that  has  been  the  invariable  rule. 

I  thought  I  would  go  still — I  wouldn’t  follow  that  in  this  case  be¬ 
cause  I  realized  the  importance  of  the  issue  and  therefore,  not  following 
a  precedent  which  has  prevailed  in  this  Commonwealth  from  time  im¬ 
memorial,  I  said  I  would  not  admit  it  as  evidence,  notwithstanding  the 
assurance  that  was  given  the  Court,  as  evidence,  but  I  would  admit  them 
as  chalks.  I  do  not  see  how  I  could  go  further  to  protect  anybody’s 
rights  than  I  have  to  protect  these  defendants,  and  therefore,  the 
Supreme  Court  would  say,  and  has  repeatedly  said  that  it  is  the  usual 
method,  upon  the  assurance  of  the  District  Attorney,  to  admit  the  testi¬ 
mony  giving  the  defendants  the  privilege,  of  course,  if  the  evidence 
does  not  appear  later,  connecting,  as  in  this  case,  the  automobile  with 
the  alleged  crime,  to  move  to  strike  from  the  record  all  the  evidence. 
Now,  I  did  not  see  fit  to  even  admit  it  as  evidence  and  put  you  to  the 
trouble  of  having  it  stricken  from  the  record,  but  I  have  simply  ad¬ 
mitted  it  as  a  chalk.  It  is  not  evidence  until  the  Court  admits  it  as 
evidence.” 

“Mr.  Moore.  Of  course,  your  Honor,  there  is  one  other  objection 
in  addition  to  its  competency.  That  is,  the  best  evidence  rule  that  we 
are  also  invoking. 

“The  Court.  In  other  words,  you  could  not  show  the  photograph 
of  a  man  unless  you  went  to  some  other  state  and  brought  the  man,  or 
you  brought  him  from  some  other  part  of  the  Commonwealth.  Is  that 
your  theory  of  the  law? 

“Mr.  Moore.  My  theory  is  that  when  testimony  is  available  within 
the  jurisdiction  and  control  of  the  Commonwealth,  they  having  it  in 
their  possession  all  the  time,  that  unless  some  rule  of  convenience  or 
otherwise  prevents  it  being  shown  to  the  jury,  that  the  jury  are  entitled 
to  see  that  thing  itself. 

“The  Court.  I  do  not  think  that  would  be  the  law  at  all  in  Massa¬ 
chusetts  in  photographs  of  this  kind. 

“Mr.  Williams.  I  give  you  the  assurance  we  will  connect  the  auto¬ 
mobile  represented  by  these  pictures  with  the  automobile  of  the  shooting. 

“The  Court.  Then  upon  that  assurance  and  inasmuch  as  the  de¬ 
fendants  desire  me  to  rule  upon  it  whether  it  is  evidence  to  be  considered 
by  the  jury,  then  I  will  admit  it,  giving  the  defendants  the  right  to  move 
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to  have  it  stricken  from  the  record  later  if  the  connection  does  not  appear.” 

To  this  ruling  both  defendants  reserved  an  exception. 

The  seven  photographs  marked  “B”,  “C”,  “D”,  “E”,  “F”,  “G”  and 
“H”  are  admitted  in  evidence  as  exhibits  “10”,  “11”,  “12”,  “13”,  “14”, 
“15”  and  “16.”  The  photographs  do  not  represent  the  exact  condition 
of  the  automobile  at  the  time  of  the  alleged  murder  in  this:  That  there 
is  a  registration  number  appearing  in  the  photographs.  There  was  no 
registration  number  on  the  car  at  the  time  it  was  found. 

“The  Court.  With  that  exception  the  automobile  is  in  exactly  the 
same  condition  at  the  time  when  the  photograph  was  taken? 

“Mr.  Williams.  Except  that  there  are  views  of  the  auto  with  the 
back  curtain  up,  with  the  middle  curtain  down  and  with  the  former  cur¬ 
tain  up,  to  show  the  appearance  of  the  automobile  with  various  curtains 
up  along  the  side,  and  the  glass  in  the  window  in  back  had  been  replaced 
before  these  pictures  were  taken.” 


John  L.  Farley,  Cross-Examination  Resumed. 

The  Court.  There  is  nothing  in  any  one  of  these  motions,  except 
to  the  separation  of  the  trial  of  the  defendants.  Mr.  McAnarney  has 
just  filed  a  motion  in  behalf  of  the  defendant  Vanzetti  (appendix  4)  and 
that  motion  is  denied  and  an  exception  is  duly  saved.  That  is  true,  is  it, 
Mr.  Moore?  That  is  true,  there  is  nothing  in  your  motion — I  haven’t 
examined  it — except  to  the  separation  of  the  trial  of  the  two  defendants? 

Mr.  Moore.  That  is  all. 

The  Court.  They  ail  go  to  the  same  end,  every  paragraph? 

Mr.  Moore.  That  is  what  I  thought. 

Mr.  Williams  was  present  at  the  time  all  of  the  photographs  were 
taken.  The  witness  kept  no  notes  as  to  the  distance  of  his  lens  from  any 
object  appearing  in  any  of  the  photographs  marked  exhibits  “1”  to  “9” 
inclusive.  Mr.  Williams  directed  the  point  from  which  all  the  photo¬ 
graphs  marked  exhibits  “1”  to  “9”  inclusive  were  to  be  taken.  The 
photograph  marked  “F”,  exhibit  “14”  was  taken  by  the  witness  from  a 
point  designated  by  Mr.  Williams.  This  photograph  was  taken  from 
a  point  about  8  feet  above  the  top  of  the  automobile  and  on  a  direct 
line  from  9  to  10  feet  away.  The  photograph  was  taken  across  the 
hypotenuse  of  a  triangle  about  9  or  10  feet  at  the  base  and  some  8  feet 
above  the  car. 

Edward  V.  Haywood,  surveyor  and  civil  engineer,  residing  at 
Easton,  testified  as  follows: 

That  he  has  been  a  surveyor  and  engineer  for  42  years,  that  he  has 
practiced  his  profession  in  and  around  Brockton.  That  at  the  request 
of  Mr.  Williams  he  has  prepared  a  plan  of  South  Braintree  on  Pearl 
Street.  The  plan  is  drawn  to  the  scale  of  1  inch  per  20  feet.  It  is 
a  correct  plan  of  the  vicinity  roughly  bounded  by  the  house  just  east 
of  the  Slater  &  Morrill  factory,  the  stable  on  Pearl  Street,  the  South 
Braintree  railroad  station  and  the  Rice  &  Hutchins  Factory.  That  the 
witness  has  also  made  plans  for  the  defendant’s  counsel.  That  that 
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plan  is  drawn  on  the  scale  of  1  inch  to  20  feet. 

The  plan  is  admitted  in  evidence  and  marked  Exhibit  17. 

Dr.  Frederick  Ellis  Jones,  residing  at  1150  Hancock  Street, 
Quincy,  physician,  surgeon  and  medical  examiner  for  the  third  district 
of  Norfolk  County,  comprising  Quincy,  Milton  and  Randolph,  called  by 
the  Commonwealth,  testified  as  follows: — 

That  on  April  16th  he  viewed  the  body  of  Frederick  A.  Parmenter 
at  about  the  hour  of  8  a.  m.  This  was  at  the  Quincy  City  Hospital,  and 
Mr.  Parmenter  was  said  to  have  been  admitted  to  the  hospital  at  4 :15  p. 
m.  on  April  15th  and  was  said  to  have  died  at  4:55  a.  m.  April  16th.  He 
was  about  5  feet  8  inches  in  height  and  weighed  about  165  pounds.  He 
had  brown  hair,  thin  on  top,  and  rigor  mortis  was  well  marked,  although 
his  body  was  still  slightly  warm.  His  clothing  had  been  removed.  His 
body  showed  punctured  wounds  and  also  surgical  wounds.  The  surgi¬ 
cal  wounds  had  been  closed  by  sutures  (stiches).  The  witness  did  not 
perform  the  autopsy  but  was  present  when  it  was  performed. 

There  was  a  superficial  wound  in  the  chest  and  a  wound  in  the 
back.  The  clothing  showed  two  holes  corresponding  to  the  wounds  in 
the  right  back  and  in  the  left  chest. 

The  autopsy  was  held  in  Quincy  on  April  16th  and  was  performed 
by  Dr.  George  B.  Magrath,  the  witness  assisting  him.  There  were  pres¬ 
ent  Drs.  Nathaniel  B.  Hunting,  George  M.  Sheehan,  Daniel  E.  Smith 
and  W.  J.  McCausland. 

A  certain  article  (bullet)  was  removed  from  the  left  side  of  the 
abdomen.  Witness  did  not  see  the  removal  of  the  bullet. 

In  connection  with  the  witness’  examination  of  the  abdomen  he 
instituted  a  search  in  the  operating  room  to  see  whether  the  bullet 
could  be  found  “and  a  bullet  was  found  on  the  floor  of  the  operating 
room  by  one  of  the  nurses  who  was  beside  me.  We  were  all  hunting 
for  it.  That  bullet,  I  believe,  is  in  the  custody  of  the  sheriff.” 

The  witness  took  it  on  the  day  of  discovery.  He  delivered  it  over 
to  Officer  John  Scott  or  Officer  Neal  or  both.  He  is  not  sure  which. 

Further  continuing  relative  to  this  bullet  he  testified:  “The  rifling 
of  this  bullet  was  marked.  It  was  not  deformed.  There  were  certain 
identifying  marks  on  it,  also.” 

“Q.  What,  in  your  opinion,  from  your  examination  of  the  wounds, 
do  you  say  was  the  cause  of  these  wounds  which  you  say  you  found? 
A.  My  opinion  is  that  I  should  say  Fred  A.  Parmenter  came  to  his 
death  from — ultimately  from  perforation  of  the  inferior  vena  cava  by 
a  pistol  bullet  and  that  no  other  causes  contributed  to  his  death  except 
the  injuries  caused  by  this  and  one  other  bullet,  and  such  shock  as  may 
have  been  caused  by  these  injuries  and  his  subsequent  surgical  operation.” 

Both  wounds  were  caused  by  pistol  bullets. 

*  *  *  * 

“Q.  In  your  opinion  which  wound,  or  did  both  wounds  cause  the 
death?  A.  The  wound  that  entered  in  the  right  back  and  emerged 
or  was  found  in  the  left  abdominal  wall  obviously  was  the  wound  that 
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caused  death,  because  it  is  the  only  wound  that  caused  any  serious 
damage,  and  it  caused  such  fatal  damages  there  was  no  possibility  of 
any  surgical  correction.” 

Witness  had  clothing  and  bullet  in  his  possession  but  same  were 
delivered  to  state  police.  There  were  no  bullets  in  the  body  at  the  time 
of  the  autopsy. 

The  bullet  picked  up  on  the  floor  was  a  32  caliber  jacketed  bullet, 
ordinary  automatic  pistol  bullet.  By  “jacketed  bullet”  the  witness  means 
a  bullet  covered  with  a  harder  metal. 

Dr.  John  Chisholm  Frazer,  called  by  the  Commonwealth,  testified 
as  follows : 

That  he  is  a  physician  residing  in  Weymouth  and  is  the  medical  ex¬ 
aminer  for  that  district.  The  witness  was  present  at  the  time  of  the 
autopsy  on  the  body  of  the  deceased  Alessandro  Berardelli. 

The  witness  first  saw  the  deceased  at  the  home  of  Maurice  Colbert. 
Deceased  was  dead  at  the  time.  The  deceased  was  about  5  feet  8  inches  in 
height  and  weighed  about  160  pounds.  Age  was  apparently  45  years. 

The  autopsy  was  performed  at  Randolph.  There  were  present  Dr. 
Magrath,  Dr.  Jones,  Dr.  Merriam,  Dr.  Sullivan  and  Dr.  Higgins.  Dr. 
Magrath  performed  the  operating  part  of  the  autopsy.  There  were  four 
wounds  in  the  body  and  four  bullets  in  the  body.  Death  was  caused  by 
one  of  these  wounds.  Death  was  caused  by  bullets  from  a  pistol.  Death 
was  caused  by  the  wound  in  the  back  of  the  shoulder.  The  wound  in  this 
case  punctured  the  lung  and  passed  through  the  aorta. 

Dr.  George  Burgess  Magrath,  called  by  the  Commonwealth,  residing 
in  Boston  at  274  Boylston  Street,  testified  as  follows: 

That  he  is  medical  examiner  for  Suffolk  County;  that  he  participated 
in  the  autopsies  on  the  bodies  of  both  Frederick  A.  Parmenter  and  Ales¬ 
sandro  Berardelli.  On  the  body  of  Mr.  Parmenter  were  two  wounds  caused 
by  bullets.  There  was  nothing  on  the  body  to  indicate  the  distance  from 
which  the  bullets  had  been  fired.  The  bullet  which  caused  death  was  that 
which  entered  on  the  right  hand  side  of  the  back  and  lodged  in  the  abdomen. 

The  autopsy  on  the  body  of  Alessandro  Berardelli  was  performed  on 
April  16th  at  Randolph.  Persons  present  were  Drs.  John  C.  Frazer,  Fred¬ 
erick  E.  Jones,  George  V.  Higgins  and  the  witness’  secretary,  Rebecca  M. 
Sullivan. 

The  witness  found  four  bullets  in  the  body  of  the  deceased.  They 
were  marked  by  the  witness  respectively  with  Roman  numerals  “I”,  “II,” 
“HI”  and  “IV”. 

The  witness  then  proceeded  to  describe  the  wounds  on  the  body  of 
Mr.  Berardelli  as  follows: — “I  indicate  a  point  4  inches  below  the  top  of 
the  shoulder  and  an  inch  and  a  half  from  the  armpit  side  of  the  arm.  The 
internal  examination  of  the  body,  as  it  progressed,  showed  that  this  wound 
of  the  back  of  the  arm  was  continued  from  the  skin  through  the  fat  under 
it,  a  muscle  on  the  back  of  the  shoulder  called  the, — outer  part  of  the 
shoulder — called  the  deltoid,  other  muscles  of  the  upper  arm,  the  big  muscle 
of  the  front  of  the  chest  called  the  pectoral  muscle,  that  it  went  into  the 
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body,  into  the  chest  cavity  under  this  big  chest  muscle,  in  a  place  called  the 
second  intercostal  space, — the  space  between  the  second  and  the  third  ribs 
of  the  left  side  in  front;  that  it  went  across  the  upper  part  of  the  chest 
cavity,  through  some  tissue  that  had  formed  as  the  result  of  pleurisy  unit¬ 
ing  the  lung  with  the  front  wall  of  the  chest,  making  a  small  “v”  in  the 
top  of  the  left  lung,  continuing  under  the  breast  bone,  slightly  grooving  it, 
ending  by  the  bullet,  in  this  case,  coming  to  rest  on  the  right  hand  side  of 
the  body  in  the  right  chest  cavity  under  the  third  rib  at  a  point  3  inches 
from  the  middle  line,  this  third  rib  being  slightly  fractured  or  broken  and 
bent  a  little  outward.  At  that  point  I  found  a  full  metal  patch  bullet,  re¬ 
sembling  one  of  32  calibre.  .  .  . 

Q.  That  was  marked  by  you  with —  A.  With  a  vertical  “I”  on 
the  heel  of  the  bullet,  the  lead  at  the  base.  This  bullet  in  its  path  hit 
no  large  blood  vessel  and  did  no  serious  damage.  The  second  wound  also 
of  the  left  hand  side  of  the  back  was  a  point  6^  inches  to  the  left  of  the 
middle  line,  a  point  which  corresponds  very  closely  to  the  edge  of  the  arm 
hole  of  the  waistcoat  and  was  about  2  inches  below  the  level  of  the  top  of 
the  arm-pit ;  such  a  position  I  am  indicating  now  by  my  finger.  That  was 
a  wound  punctured  in  character ;  that  is,  made  by  a  bullet.  The  skin  around 
it,  in  the  small  area,  this  area  was  oval,  was  7/10ths  of  an  inch  long  and 
5/10ths  of  an  inch  wide.  Its  long  axis  was  up  and  down  and  a  little  diagonal 
and  from  above  downward  it  swung  to  the  left  toward  the  arm-pit.  This 
patch  on  the  skin  was  bruised  like,  and  towards  its  lower  end  contained  the 
bullet  hole.  The  dissection  within  showed  a  tract  in  muscle  in  the  fat  under 
the  skin  of  the  left  side  of  the  body,  the  part  called  the  flank,  the  big  thick 
muscles  of  the  left  front  of  the  chest  called  the  pectoral  muscles,  and  the 
sub-cutaneous  tissues  of  the  left  front  of  the  chest,  a  track  in  which  the 
fibres  of  the  muscle  were  broken  and  blood-stained,  and  this  dissection 
brought  to  light  in  the  pectoral  muscles  of  the  left  side  a  bullet  of  the  same 
character  as  that  already  described. 

I  wish  to  make  one  correction. 

The  Court.  I  will  let  you  make  the  correction,  and  then  suppose  we 
pause  here. 

The  Witness.  For  the  record.  It  is  a  small  matter  of  the  order  of 
recovery  of  the  bullets. 

The  Court.  Yes. 

The  Witness.  The  first  bullet  recovered  and  marked  “I”  is  that 
which  I  am  now  describing.  There  is  no  confusion  in  the  matter.  I  de¬ 
scribed  a  wound  in  its  continuity  with  the  bullet.  For  the  record,  the  bullet 
which  I  first  described  is  marked  “11”,  and  the  bullet  which  I  have  just 
described  is  marked  “I”.  There  is  no  doubt  in  the  matter.  The  bullet  first 
found  was  that  in  the  left  chest  muscle  called  the  pectoral  and  corresponded 
with  the  wound  on  the  back  of  the  left  upper  arm. 

Q.  That  was  the  second  bullet  found?  A.  The  back  of  the  left 
chest.  A  wound  which  I  have  described  as  No.  2  was  made  by  a  bullet 
which,  for  purposes  of  identification,  because  it  was  the  first  found,  is  num¬ 
bered  “I.” 
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Q.  You  numbered  these  bullets,  as  I  understand,  in  the  order  from 
which  you  took  them  from  the  body?  A.  In  the  order  of  their  dis¬ 
covery  and  removal. 

Q.  And  because  one  bullet  is  numbered  “II”  and  you  number  a  wound 
“II”,  that  does  not  mean  that  that  bullet  was  the  one  that  caused  that 
wound  ?  A.  No,  I  can  explain.  The  wounds  on  the  outside  of  the  body, 
— they  were  all  wounds  of  entrance  made  by  bullets  going  in — were  given 
a  number  or  description  before  the  inside  of  the  body  was  looked  at.  Thus, 
the  wound  of  the  back  left  upper  arm  was  numbered  “I”.  The  wound  of 
the  left  shoulder,  behind,  was  numbered  “II”.  The  wound  on  the  left  side 
lower  down  behind  was  numbered  “III”.  The  wound  of  the  right  side  of 
the  back  or  right  shoulder  was  numbered  “IV”.  The  first  bullet  found  lay 
under  the  pectoral  muscles  left  and  the  front  of  the  chest  over  the  5th  rib. 
The  second  bullet  found  lay  inside  the  cavity,  the  cavity  of  the  chest,  right 
side,  under  the  third  rib.  On  the  further  exploration  of  these  wounds,  the 
wound  on  the  back  of  the  left  upper  arm  numbered  “I”  showed  that  it  was 
made  by  a  bullet  which  crossed  the  body  and  lay  in  the  right  chest  and  is 
numbered  “II”.  That  the  wound  of  the  left  side  of  the  back  a  little  lower 
down  and  nearer  the  middle  line  was  made  by  a  bullet  which  skirted  the 
left-hand  side  of  the  chest  and  lodged  in  the  chest  muscle,  pectoral  muscle 
of  the  left  side.  That  was  numbered  “I”  because  it  was  the  first  bullet 
discovered. 

Q.  Will  you  now  go  on,  Doctor,  to  describe  the  other  wounds  and  what 
other  bullets  you  may  have  found  in  the  body  of  Alessandro  Berardelli? 
A.  A  third  wound,  which  is  numbered  “III” — was  on  the  left  side  of  the 
back,  six  inches  to  the  left  of  the  middle  line  and  lJ/2  inches  below  the  crest 
of  the  hip  bone  (demonstrating  on  Mr.  Williams).  My  left  forefinger  is 
now  at  a  point  6  inches  to  the  left  of  the  middle  line  and  an  inch  and  a  half 
below  the  crest  of  the  hip  bone.  That  is,  of  the  ilium.  Wound  number 
“HI”  located  at  that  spot. 

The  internal  examination  showed  that  the  wound  of  the  skin  at  that 
point  was  continuous  with  a  wound  of  all  of  the  structures  beneath  it,  in¬ 
cluding  the  bone,  with  the  attachment  of  the  piece  of  the  large  intestine 
that  lies  on  the  left-hand  side  of  the  belly,  with  a  tiny  wound  of  the  front 
wall  of  the  belly  over  on  the  right  side,  a  wound  which  was  3  inches  from 
the  middle  line  and  5  inches  above  the  bony  part  of  the  pelvis,  the  front 
edge  of  the  structure  known  as  the  pelvis.  In  a  muscle  at  this  point,  in  a 
belly  muscle  called  the  rectus  muscle,  I  found  a  bullet,  a  steel  jacketed  full 
metal  patch  bullet,  of  a  size  and  weight  consistent  with  32  calibre.  A  probe 
put  into  the  wound  of  the  left  side  of  the  back  and  led  through  to  this  wound 
of  the  front  wall  of  the  belly,  took  a  direction  from  behind  front  or  forward 
toward  the  middle  line  a  little  upward,  so  that  its  direction  was  diagonal, 
practically  true  diagonal  of  the  body,  45  degrees,  toward  the  right  and 
forward,  and  with  a  slight  cant  upward,  so  that  it  was  about  20  degrees 
above  the  horizontal  plane. 

Q.  Doctor,  before  you  take  the  next  wound,  I  wish  you  would  indicate 
with  this  ruler  the  angle  and  level  or  grade  of  each  of  the  3  wounds  you 
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have  now  described  or,  rather,  the  angle  which  the  bullet  apparently  took 
in  each  of  the  3  wounds  and  the  grade,  if  any,  that  the  bullet  took.  A. 
The  last  one  I  described,  No.  3,  I  place  this  pointer  now  at  the  level  of  the 
wound  made  by  the  bullet  going  in,  the  left  side  of  the  back,  low  down,  and 
I  am  placing  it  a  little,  so  that  it  points  a  little  above  the  horizontal,  so 
that  it  points  to  the  right  about  the  true  diagonal  of  the  body.  That  illus¬ 
trates  the  path  of  the  bullet  in  the  body  at  the  time,  from  the  time  it  struck 
until  the  time  it  lodged  in  the  muscle,  practically  opposite. 

Q.  What  angle  does  that  make?  A.  This  makes  an  angle  of  about 
45  degrees  with  the  mid-vertical  or  sagittal  plane,  and  an  angle  of  about 
20  degrees  above  the  horizontal.  The  wound  numbered  “I”  of  the  back  of 
the  left  upper  arm,  was  part  of  that.  The  bullet  causing  that  wound  was 
from  the  back  forward  and  toward  the  middle  line,  very  nearly  horizontal. 
The  direction  is  parallel.  The  level  of  the  wound  is  illustrated,  and  the 
direction  paralleled  by  the  pointer  as  it  now  lies. 

Q.  Will  you  indicate  the  angle,  for  the  sake  of  the  record,  Doctor? 
A.  The  angle  is — I  will  refer  to  it  in  a  minute,  about  45  degrees  to  the 
right  of  the  mid-vertical  or  sagittal  line  or  plane  and  with  a  slight  dip  about 
20  degrees  below  the  horizontal.  The  path  of  the  bullet  which  made  wound 
No.  2  was  a  circular  or  semicircular  path.  The  point  of  entrance  and  point 
of  lodgment  were  at  about  the  same  level.  It  entered  at  a  point  6)4  inches 
to  the  left  of  the  middle  line  and  2  inches  below  the  level  of  the  top  of  the 
arm-pit,  about  as  I  now  indicate  and  its  path  was  around  the  chest.  It  did 
not  penetrate  the  chest  wall.  It  did  not  go  straight  through,  so  that  its 
course  in  the  body,  in  the  muscles,  in  the  tissue  in  the  body  outside  was 
about  horizontal,  and  it  was  from  on  back  to  front. 

Q.  You  don’t  get  any  real  angle?  A.  It  is  not  to  be  measured  as 
these  other  wounds  are. 

Q.  Now,  if  you  will  go  ahead,  Doctor,  with  the  description  of  any  other 
wounds  you  found  or  any  other  bullets  you  found  ?  A.  A  fourth  wound, 
the  last  of  these  four  wounds  of  the  outside  of  the  body  was  on  the  right 
side  of  the  back,  near  the  shoulder.  It  was  6  inches  to  the  right  of  the 
middle  line  and  2.8  inches  below  the  top  of  the  shoulder  (demonstrating  on 
Mr.  Williams),  very  little  less  than  three  inches  below  the  bony  top  of  the 
shoulder  and  six  inches  to  the  right  of  the  middle  line.  At  that  point  was 
in  the  skin  a  circular  wound,  the  upper  edges  a  little  bevelled  downward 
and  forward.  This  was  made  by  a  bullet  which  was  the  third  to  be  discov¬ 
ered  in  the  course  of  the  examination,  and  the  bullet  lay  over  in  the  left 
hand  side  of  the  belly  cavity,  against  the  inner  surface  of  the  left  hip  bone, 
at  a  point  2)4  inches  behind  the  bony  spine  that  can  be  felt  on  the  hip,  which 
is  known  as  the  anterior  superior  spine  of  the  ilium,  which  is  the  name  of 
the  hip  bone  I  am  talking  about.  And  it  was  6/10  of  an  inch  below  the 
ridge,  the  top  of  this  bone.  At  this  point  the  bullet  lay  against  the  bone, 
which  was  bare  at  that  point,  a  bullet  which  was  jacketed,  was  of  32  calibre, 
or  approximately  such,  and  was  slightly  flattened  on  one  side.  That  bullet, 
the  third  to  be  discovered,  was  numbered  ‘Til”.  The  examination  of  the 
inside  of  the  body  in  the  path  of  this  wound  of  the  right  side  of  the  back 
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showed  a  -wound  of  all  the  structures  lying  immediately  under  the  skin  at 
that  point,  the  fat,  the  muscles  and  the  wall  of  the  chest.  The  bullet  en¬ 
tered  the  wall  of  the  chest  in  about  the  mid  arm-pit  line  and  in  the  space 
between  the  fourth  and  fifth  ribs,  so  close  to  the  fourth  as  to  slightly 
scratch  or  break  or  fracture  its  lower  edge.  It  kept  on  going  through  that, 
through  the  right  chest  cavity,  through  the  lung,  through  a  part  of  the 
right  lung  called  the  lower  lobe.  This  part  of  the  lung  was  fastened  down 
to  the  chest  wall  inside  by  old  adhesions,  as  they  are  called, — evidence  of 
a  former  pleurisy, — so  that  instead  of  there  being  any  space,  so  that  instead 
of  the  lung  being  free  from  attachments,  as  it  normally  is,  it  was  fastened 
to  the  chest  wall  and  to  the  diaphragm,  the  muscular  floor  of  the  chest  below 
and  behind. 

Examination  of  this  lung  showed  a  bullet  track  through  it,  diagonal 
from  behind,  forward  and  downward  and  to  the  left  or  towards  the  middle 
line.  As  the  bullet  traversed  the  lung,  it  went  out  of  the  chest  cavity  into 
the  principal  artery  of  the  body,  which  lies  close  to  the  spine  at  that  point, 
through  its  left-hand  side,  and  entered  the  artery  on  its  right-hand  side, 
tore  a  large  hole  in  it,  coming  out  through  the  left-hand  side  out  to  the  same 
point,  a  little  below,  followed  a  path  through  the  tissues  behind  the  lining 
of  the  belly  cavity  on  the  left  side  in  the  general  region  of  the  kidney.  It 
tore  the  kidney  artery  and  bruised  and  tore  the  front  of  the  left  kidney 
toward  its  lower  end.  It  came  out  through  the  lining  of  the  belly  cavity  at 
about  that  point  (indicating)  and  continuing  across,  directly  across  and 
downward  toward  the  left.  It  went  through  some  intermediate  structures 
until  it  got  to  the  hip  bone,  where  it  lodged.  It  laid  with  its  base  outward 
and  one  side  against  the  hip  bone.  In  its  course  going  through  across  the 
belly  cavity  it  made  some  holes  in  the  small  intestine  and  one  of  such  in  the 
attachment  of  a  part  of  the  large  intestine.  It  tore  open,  as  I  say,  the 
principal  artery  of  the  body,  from  which  blood  escaped  into  the  surround¬ 
ing  parts.  A  good  deal  of  it  was  behind  the  lining  of  the  belly  cavity  and 
the  lining  of  the  chest  cavities.  Some  of  it  had  escaped  into  the  belly  cavity, 
and  some  blood  had  escaped  into  the  right  chest  cavity  from  the  wound  in 
the  lung  itself.” 

Bullet  numbered  “HI”  in  the  order  of  its  discovery  was  found  in  the 
left  side  of  the  body,  in  the  left  side  of  the  belly  cavity  against  the  bone. 

Bullet  number  “III”,  Exhibit  18,  is  admitted  in  evidence  and  placed  in 
an  envelope  marked  “Exhibit  18”. 

The  bullet  is  a  jacketed  bullet  of  a  size  consistent  with  what  is  known 
as  32  calibre. 

Bullet  number  “III”  was  taken  from  the  wound  on  the  back  of  the  right 
shoulder,  the  wound  numbered  4. 

Bullet  numbered  “III”,  Exhibit  18,  was  passed  around  among  the  jury 
and  examined  by  the  jury  by  means  of  a  microscope. 

Bullet  number  “II”  is  identified  by  the  witness  as  the  bullet  containing 
the  two  marks  placed  upon  it  by  the  witness  and  is  from  the  wound  back  of 
the  left  upper  arm.  Bullet  numbered  “II”  is  admitted  in  evidence  and  placed 
in  an  envelope  marked  “Exhibit  19”. 
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Bullet  numbered  “I”  is  identified  by  the  witness  as  the  bullet  marked 
by  him  with  the  number  “I”.  Bullet  numbered  “I”  is  admitted  in  evidence 
and  placed  in  an  envelope  marked  “Exhibit  20”. 

Bullet  numbered  “IIII”  is  identified  by  the  witness  as  having  been  dis¬ 
covered  by  him  in  the  body  of  the  deceased  and  marked  with  four  parallel 
lines.  Bullet  numbered  “IIII”  is  admitted  in  evidence  and  placed  in  an  en¬ 
velope  marked  “Exhibit  21”. 

Bullets  numbered  “I”,  “II”,  “III”  and  “IIII”  are  all  of  a  calibre  con¬ 
sistent  with  a  32  and  are  jacketed  bullets. 

The  death  of  Mr.  Berardelli  was  caused  by  the  wound  on  the  right  side 
of  the  back  or  shoulder  penetrating  along  the  aorta,  causing  hemorrhage 
and  shock.  This  was  wound  number  4  caused  by  bullet  number  “III”,  Ex¬ 
hibit  18. 

“Q.  Was  there  any  indication  to  you  from  the  appearance  of  the  holes 
in  the  clothing  or  of  the  fabric  around  the  holes  or  from  the  wounds  in  the 
body  itself,  from  what  distance  or  distances  from  the  body  of  Berardelli 
these  bullets  or  any  of  the  bullets  which  you  found  in  the  body  were  fired? 
A.  None  beyond  the  fact  that  the  minimal  distance,  the  closest  distance 
was  not  within  a  range  from  which  some  firearm  from  which  these  bullets 
had  been  discharged  against  him  had  marked  the  clothing,  that  is,  the 
minimal  distance  was  not  the  matter  of  inches,  which  it  would  require  to 
burn  or  powder-mark  clothing  such  as  that  overcoat  if  a  firearm,  such  as  a 
pistol  or  revolver,  was  discharged  against  him. 

Q.  And  within  what  distance  must  a  pistol  or  revolver  be  discharged 
in  order  to  scorch  clothing  or  burn  flesh  ?  A.  Depending  upon  the  char¬ 
acter  of  the  arm  and  of  the  ammunition.  It  is  a  matter  of  inches,  and  for 
an  average  distance  I  will  say  10  inches  for  the  marking  conspicuously  of 
clothing  such  as  this.  Beyond  such  a  distance  it  is  unlikely  any  marking 
would  take  place.” 

At  the  time  of  the  autopsy  the  body  of  the  deceased  was  clothed  except 
for  his  sack  coat.  There  was  another  garment  which  he  saw  which  he  has 
reason  to  believe  was  worn  by  Mr.  Berardelli.  He  first  saw  the  overcoat 
on  the  premises  of  John  Hall,  undertaker  at  Quincy,  at  the  time  he  was  mak¬ 
ing  the  examination  of  the  body  of  Mr.  Parmenter.  The  examination  of 
this  overcoat  at  that  time  showed  in  the  left  hand  side  pocket  a  pair  of  police 
twisters,  a  piece  of  white  tissue  paper  in  which  was  a  small  amount  of  a 
fine  grayish  brown  powder,  and  a  pair  of  black  knit  gloves.  The  right  hand 
side  pocket  contained  a  white  pocket  handkerchief.  The  sack  coat  worn  by 
Berardelli,  examined,  contained  in  an  outside  pocket  a  white  leather  cigar 
case,  on  which  was  written  ih  ink  “Alex.  Berardelli.”  At  the  time  he  saw 
the  body  of  Mr.  Berardelli  the  overcoat  and  sack  coat  were  not  on  his  body. 
He  removed  also  from  the  pockets  of  the  clothing  a  watch  with  chain  and 
cigar  cutter,  a  workman’s  trip  book  between  South  Braintree  and  Quincy, 
and  various  other  papers.  There  were  some  cuff  links,  a  pocket  handker¬ 
chief,  which  was  in  the  right  hip  pocket  of  the  trousers.  In  the  left  hip 
pocket,  a  pocketbook  and  a  key  ring,  with  numerous  assorted  keys.  The 
right  hand  side  pocket  of  the  trousers  was  empty;  the  left  contained  a  pay 
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envelope  marked  “Berardelli”,  with  the  numerals  2760.  It  was  sealed. 
There  was  a  brown  leather  purse  containing  a  sum  of  money  and  a  wire  ten- 
penny  nail.  He  turned  these  articles  over  to  the  medical  examiner,  Dr. 
Frazer. 

The  witness  identified  certain  clothing  worn  by  the  deceased,  Mr.  Ber¬ 
ardelli  at  the  time  of  the  crime  and  indentified  certain  holes  in  the  clothing 
as  being  the  holes  caused  by  the  bullets  penetrating  the  clothing  and  states 
that  there  are  no  powder  marks  on  the  clothing.  The  clothing  of  the  de¬ 
ceased,  Mr.  Berardelli,  is  admitted  in  evidence  and  marked  “Exhibit  22.” 

The  clothing  of  the  deceased,  Mr.  Parmenter,  is  identified  by  the  wit¬ 
ness  and  marked  “Exhibit  23,”  admitted  in  evidence.  There  are  no  marks 
on  the  clothing  of  Mr.  Parmenter  to  indicate  the  weapon  that  caused  his 
death  was  held  within  the  minimum  distance  to  make  powder  marks. 

Referring  to  bullet  number  “III”,  Exhibit  18,  the  witness  said:  “The 
flattening  to  which  you  refer  is  exhibited  by  bullet  number  “HI”  which  en¬ 
tered  the  body  through  wound  number  four  of  the  back  of  the  right  shoul¬ 
der  and  took  the  course  diagonally  downward  to  the  left  and  slightly  for¬ 
ward,  lodging  in  the  region  of  the  left  hip  inside.  As  I  found  it,  it  lay  side- 
wise  against  the  flat  surface  of  the  hip  bone,  and  in  my  opinion  the  flatten¬ 
ing  of  the  bullet  was  due  to  its  striking  that  bone  side  on.  The  bone  is 
curved  at  that  point,  and  a  very  slight  amount  of  impact  from  the  more 
pointed  part  of  the  bullet  would  bring  its  side  against  the  bone,  if  it  had  not 
force  enough  at  that  point  to  perforate  the  bone  and  go  through  it,  which 
it  did  not.” 

Cross-Examination. 

“Q.  [By  Mr.  Jeremiah  McAnarney.]  So  far  as  you  are  able  to  say, 
Doctor,  you  have  no  opinion  as  to  whether  the  weapons  or  weapon  in  these 
cases  was  three  feet,  eight  or  twenty-six  feet  away  from  the  body?  A. 
I  have  no  opinion  to  offer,  sir,  no.” 

Dr.  Nathaniel  S.  Hunting,  physician  and  surgeon,  called  by  the  Com¬ 
monwealth,  testified  as  follows : — That  he  saw  the  deceased,  Mr.  Parmenter, 
at  the  Quincy  Hospital  a  little  after  4  o’clock  in  the  afternoon  of  April  15, 
1920;  that  he  operated  upon  him  and  that  he  removed  a  bullet  from  the 
abdomen  of  the  deceased  during  the  operation  he  performed ;  that  he  kept 
this  bullet  for  a  while  and  then  gave  it  to  Mr.  Scott  of  the  State  police ;  that 
he  placed  an  “X”  on  the  base  of  the  bullet.  It  was  a  steel  jacketed  bullet, 
32  calibre.  Witness  identified  the  bullet  having  an  “X”  on  its  base  as  the 
bullet  taken  by  him  from  the  body  of  Mr.  Parmenter  and  marked  by  him 
with  the  “X”.  Bullet  marked  “X”  admitted  in  evidence  and  placed  in  an  en¬ 
velope  marked  “Exhibit  24”. 

Dr.  Frederick  Ellis  Jones,  recalled,  testified  as  follows:  That  a 
nurse  found  a  bullet  on  the  floor  of  the  operating  room  where  Mr.  Par¬ 
menter’ s  body  was  lying  in  the  hospital  while  he  and  others  were  searching 
for  the  bullet.  Witness  identifies  a  bullet  taken  from  an  envelope  marked 
“Bullet  5”  as  the  one  found  by  the  nurse. 
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“Q.  And  what  identifying  mark  have  you  upon  it?  A.  There  are 
two  minute  lines  on  the  outer  side  of  the  casing  about  one-third  away  from 
the  tip  back  to  the  end,  which  you  can  readily  see.  Also  the  figure  5  on 

the  base  of  the  bullet,  which  I  placed  myself  yesterday. 

*  *  *  * 

Q.  Were  the  two  marks  placed  at  the  time  you  found  it?  A.  The 
two  marks  were  there  when  I  examined  it.” 

The  bullet  containing  the  figure  5  on  its  base  is  admitted  in  evidence 
and  placed  in  an  envelope  marked  “Exhibit  25.” 

Witness  gave  bullet  number  5,  Exhibit  25,  to  Officer  Scott  of  the  State 
police.  This  bullet  was  a  32  calibre  jacketed. 

Cross-Examination  by  Mr.  Moore. 

Witness  does  not  remember  whether  he  saw  the  bullet  picked  up  off 
the  floor  in  Quincy  or  not,  nor  does  he  remember  the  name  of  the  nurse  that 
picked  up  the  bullet.  This  was  about  the  hour  of  7 :45  a.  m.  of  April  16th. 
Mr.  Parmenter  was  dead  at  the  time.  Bullet  was  carried  by  the  witness 
for  a  matter  of  weeks  or  months.  The  witness  had  not  seen  the  bullet  since 
he  turned  it  over  to  Officer  Scott  until  the  day  before  he  testified. 

“Q.  And  the  only  distinguishing  thing  that  enables  you  to  identify  it 
are  the  two  little — what  purport  to  be  two  parallel  marks  ?  A.  Yes. 

Q.  On  the  curved  base  of  the  front  of  the  bullet?  A.  Yes. 

Q.  And  as  to  the  causes  of  those  marks  there,  you,  of  course,  don’t 
know?  A.  I  don’t  know  what  caused  them.” 

Redirect  Examination  by  Mr.  Williams. 

If  the  witness  did  not  see  the  two  parallel  marks  at  the  time  the  bullet 
was  found,  he  did  see  them  immediately  afterwards. 

(It  is  agreed  by  counsel  that  hereinafter  where  bullets  I,  II,  III,  IV,  V 
and  X  are  referred  to  in  the  testimony  as  1,  2,  3,  4,  5  and  6,  that  such  num¬ 
bers  refer  to  the  bullets  marked  with  Roman  numerals  I,  II,  III,  IV,  V  and 
X.) 

Shelly  A.  Neal,  called  by  the  Commonwealth,  testified  as  follows: — 
That  he  resides  in  Braintree  and  is  the  agent  of  the  American  Railroad  Ex¬ 
press  Company  and  Tax  Collector  of  the  Town  of  Braintree;  that  he  was 
the  agent  for  the  express  company  on  April  15,  1920  and  had  occupied  that 
position  for  14  years ;  that  that  morning  he  received,  through  the  American 
Express,  an  iron  box  about  12  inches  high,  18  inches  wide  and  2  feet  long, 
containing  the  payroll  of  Slater  &  Morrill.  The  train  from  which  this  iron 
box  was  taken,  arrived  in  Braintree  at  about  9 :25  A.  M.  The  box  was  de¬ 
livered  to  the  witness  out  of  the  baggage  car  door  of  the  train,  South  Brain¬ 
tree  Station,  N.  Y.,  N.  H.  &  H.  Railroad. 

The  witness,  together  with  the  driver  of  the  company  wagon,  placed 
the  box  in  the  wagon.  They  then  drove  diagonally  across  from  the  South 
Braintree  Railroad  Station  to  the  office  of  the  American  Express  Company, 
which  was  located  in  the  Hampton  House,  South  Braintree.  The  second 
floor  of  this  building  was  occupied  as  the  offices  of  Slater  &  Morrill,  Inc. 

The  witness  entered  the  door  of  the  Hampton  House  through  the  door 
nearest  to  Pearl  Street.  On  arrival  at  the  express  company  office  he  took 
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the  safe  out,  broke  the  seal  and  used  the  key  that  was  in  a  sealed  package 
to  open  the  safe.  He  then  took  out  the  Slater  &  Morrill,  Inc.  payroll,  leav¬ 
ing  in  the  safe  or  box  another  payroll  and  then  relocked  the  safe.  The  wit¬ 
ness  then  took  the  Slater  &  Morrill,  Inc.  payroll,  left  his  own  office  and  went 
north  along  the  sidewalk  to  the  middle  entrance  of  the  building,  a  distance 
that  the  witness  estimated  as  25  feet. 

As  the  witness  had  driven  from  the  South  Braintree  Station  diagonally 
across  the  street  to  his  office,  he  had  noticed  a  large  number  of  automobiles 
in  the  highway,  more  than  generally  appeared  there.  Standing  directly  in 
front  of  the  Slater  &  Morrill,  Inc.  door  was  a  newly  varnished  Buick  car. 
It  looked  to  the  witness  as  though  it  was  almost  like  a  car  out  of  the  paint 
shop  or  had  been  just  washed  in  a  garage.  There  was  no  dust  or  dirt. 
Everything  was  clean.  This  car  was  standing  so  close  to  the  door  with  other 
cars  that  the  witness  had  to  drive  his  team  zigzag  to  get  through  the  teams, 
to  get  through  the  automobiles,  there  were  that  many  in  there.  This  auto¬ 
mobile  was  facing  north  toward  Holbrook  Avenue.  It  was  a  Buick  car, 
about  seven-passenger. 

One  man  was  sitting  in  the  car  when  the  witness  passed  the  car  going 
to  his  office.  When  he  got  to  his  office  he  saw  another  man  standing  in  the 
Slater  &  Morrill,  Inc.  doorway.  This  man  was  possibly  an  inch  or  two  taller 
than  the  witness,  slight  in  frame,  very  slight ;  slim,  light  hair,  hair  that, — 
well,  extremely  light ;  blue  eyes ;  very  downcast  expression.  That  is,  he  did 
not  look  at  the  witness  up  straight.  He  had  on  a  soft  hat,  of  a  grayish 
mixture;  black  overcoat  or  a  dark  mixture  overcoat.  This  coat  was  but¬ 
toned  up  tight ;  both  hands  in  the  overcoat  pockets  so  that  the  witness  could 
not  even  see  the  wrists.  This  man  stood  there  when  the  witness  passed, 
going  to  the  express  company  office  and  also  stood  there  when  the  witness 
returned  to  make  delivery  of  the  money  to  Slater  &  Morrill,  Inc.  This  man 
had  a  very  sallow  complexion ;  eyes  very  much  sunken,  and  cheeks  hollowed 
in,  like  a  man  who  had  been  under  a  very  severe  mental  strain,  or  a  man 
suffereing  from  tubercular  trouble.  The  top  of  the  car  was  raised.  The  side 
curtains  and  little  back  curtain  in  the  back  coming  up  to  the  first  rib  of  the 
top  were  fixed.  This  curtain  was  placed  on  the  car  so  that  the  witness  could 
not  see  in.  The  rest  of  the  curtains  were  raised. 

When  the  witness  left  his  office  carrying  the  Slater  &  Morrill,  Inc.  pay¬ 
roll  wrapped  in  a  canvas  bag,  weighing  about  20  pounds,  he  carried  it  under 
his  arm.  As  the  witness  went  north  from  his  office  to  the  Slater  &  Morrill, 
Inc.  office,  the  automobile  was  standing  very  close  up  against  the  sidewalk, 
right  directly  in  front  of  the  main  door  to  the  Slater  &  Morrill,  Inc.  office 
and  factory,  going  upstairs. 

Witness  approached  the  car  from  the  back.  He  looked  at  the  car  very 
particularly  as  he  wanted  to  see,  make  sure  whether  there  was  another  man 
in  the  car  or  not.  He  could  see  one  man  sitting  at  the  wheel  and  this  other 
man  standing  in  the  doorway.  He  had  to  walk  opposite  the  door  going  into 
the  car  before  he  was  able  to  make  sure  that  there  wasn’t  a  man  in  the 
back  seat.  There  was  no  man  in  the  back  seat  of  the  automobile.  The 
man  sitting  on  the  front  seat  of  the  car  had  one  hand  on  the  driving  wheel, 
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the  engine  of  the  car  was  running.  This  man  did  not  turn  to  look  at  the 
witness.  His  coat  was  not  turned  up,  but  was  up  pretty  well  on  his  neck, 
and  the  witness  could  see  nothing  only  the  back  of  his  head.  The  man  was 
wearing  a  hat.  The  witness  did  not  see  his  face  at  any  time. 

The  other  man  standing  in  the  corner  of  the  doorway  just  on  the  step 
before  you  go  into  the  door,  was  about  5  feet  away  from  the  car.  This  is 
the  man  that  the  witness  has  previously  described.  This  man  had  not 
moved  from  the  time  that  the  witness  first  saw  him  as  he  crossed  with  the 
safe  from  the  South  Braintree  Station. 

The  witness  went  upstairs  and  delivered  the  payroll  to  Margaret  Ma¬ 
honey,  an  employee  of  Slater  &  Morrill,  Inc.  It  was  about  9 :30  A.  M.  when 
the  witness  went  into  the  Slater  &  Morrill  office.  A  matter  of  two  or  three 
minutes  later  when  the  witness  had  gotten  half  way  down  the  stairs  from 
the  Slater  &  Morrill,  Inc.  office,  he  saw  this  man  that  had  been  standing- 
in  the  entrance  way  to  the  building,  open  the  rear  door  of  the  car,  get  in 
and  sit  down  and  close  the  door.  Immediately  thereafter  the  car  started 
north  toward  Holbrook  Avenue.  There  was  a  rear  window  in  the  auto¬ 
mobile.  It  was  about  9 :33  when  the  car  drove  away. 

“Q.  Did  you  later  on  that  day  see  that  same  car?  A.  In  my  judg¬ 
ment,  I  did.” 

This  was  about  3  :05  P.  M.  Just  previous  to  this  the  witness  had  heard 
what  he  supposed  was  a  motor-cycle  back  firing.  He  was  sitting  in  his 
office,  right  at  the  plate  glass  window.  He  heard  what  appeared  to  be  five 
back  fires.  Then  he  heard  a  distinct  shot  which  he  recognized  as  a  revolver 
shot.  He  immediately  jumped  from  his  chair,  looked  out  and  saw  coming 
across  the  railroad  track  on  Pearl  Street,  going  up  Pearl  Street,  this  car. 
He  then  came  out  of  his  office  as  quickly  as  he  could.  He  had  two  doors  to 
go  through.  By  the  time  he  reached  the  sidewalk  the  car  was  just  passing 
the  corner  so  that  all  he  really  saw  was  “the  last  half  of  the  car,  not  the 
first  half”.  He  saw  the  first  half  when  it  was  coming  across  the  crossing. 

“Q.  Will  you  describe  the  car  as  it  looked  at  that  time  ?  A.  At  that 
time  it  was  considerably  more  dust  on  it,  the  car,  than  what  was  in  the 
morning,  but  I  immediately  recognized  it  as  the  same  car.” 

The  fixed  curtain  was  the  same  as  it  had  been  in  the  morning.  There 
seemed  to  be  something  loose  on  the  side,  the  side  nearest  to  the  witness, 
that  would  be  the  right  hand  side  of  the  car  as  it  went  up  Pearl  Street. 

The  witness  cannot  say  how  many  persons  were  in  the  car.  When  he 
first  looked  out  there  were  two  on  the  front  seat.  “As  the  car  passed  I 
could  distinguish  one  nearest  me  on  the  back.” 

On  reaching  the  street,  the  witness  immediately  ran  down  to  Pearl 
Street,  to  look  up  Pearl  Street  and  the  first  thing  he  noticed  was  the  glass 
in  the  back  had  been  either  broken  out  or  cut  out.  It  was  open. 

The  witness  saw  a  shot  fired  from  the  car  as  it  went  over  the  railroad 
crossing.  He  was  unable  to  tell  from  what  part  of  the  car  the  shot  was 
fired.  He  saw  no  gun,  revolver  or  pistol.  The  car  seemed  to  be  picking 
up  speed  as  it  went  over  across  the  railroad  crossing.  By  the  time  it 
reached  the  cobbler’s  shop  directly  south  of  the  Hampton  House  and  at 
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the  corner  of  Pearl  Street,  the  witness  believes  that  the  car  was  running 
at  “possibly  18  miles  an  hour.”  When  the  witness  first  saw  the  car  it 
was  running  very  slowly. 

The  automobile  that  the  witness  had  seen  that  morning  in  front  of 
the  Hampton  House  was  a  seven-passenger  Buick,  which,  to  all  appear¬ 
ances,  was  either  newly  varnished  out  of  a  paint  shop  or  had  just  been 
washed  and  polished. 

“Q.  What  model  car,  that  is,  what  I  mean,  what  is  the  model,  if  you 
know?  A.  1920.” 

Witness  states  that  he  has  a  car. 

“Mr.  Williams.  If  your  Honor  please,  the  District  Attorney  sug¬ 
gests  to  me,  to  avoid  any  misunderstanding,  to  have  this  man  taken  down 
and  shown  the  car,  which  I  am  told  is  now  outside  the  Court  House,  and 
at  the  same  time  show  it  to  the  jury. 

The  Court.  You  may  ask  him  if  he  has  seen  that  car  since. 

Q.  In  that  way,  have  you  seen  that  same  car  since?  A.  Yes,  sir. 

Q.  Where  did  you  see  it?  A.  The  first  time,  in  the  police  station 

at  Brockton. 

Q.  When  was  that?  A.  I  think  the  day  after  it  was  found  in 
the  woods.  I  cannot  tell  you  the  date. 

Q.  The  day  after  it  was  found  in  the  woods?  A.  I  was  notified 
very  quickly,  and  I  went  right  up  there. 

Q.  Have  you  seen  it  since  then?  A.  Yes. 

Q.  When  did  you  see  it?  A.  Today.” 

Cross-Examination  by  Mr.  Moore. 

The  witness  does  not  own  a  Buick  car  nor  has  he  at  any  time  owned  or 
driven  a  Buick  car.  He  has  a  Franklin  car. 

Witness  does  not  know  whether  the  automobile  was  standing  in  front 
of  the  Slater  &  Morrill,  Inc.  office  when  he  went  to  the  South  Braintree 
Railroad  Station  for  the  money  or  not.  Witness  would  estimate  that 
there  were  seven  or  eight  cars  in  front  of  the  Slater  &  Morrill,  Inc. 
factory  that  morning. 

The  only  particular  car  that  the  witness  can  remember  having  seen 
that  morning  is  the  one  already  described,  nor  can  he  remember  any  partic¬ 
ular  person,  nor  does  he  remember  the  make  of  any  of  the  cars  other  than 
the  one  described ;  nor  does  he  remember  seeing  any  particular  person 
on  the  railroad  platform  that  morning  except  the  man  associated  with  him 
in  handling  the  money.  He  dees  not  remember  seeing  a  single  resident 
of  Braintree  or  any  person  that  he  knew  there  that  morning.  He  has 
lived  in  Braintree  30  years. 

Immediately  after  the  crime  and  since  he  has  rehearsed  in  his  mind 
and  tried  to  fix  who  was  there  that  morning,  but  has  been  unable  to 
remember  anyone. 

While  the  number  of  cars  that  were  there  that  morning  impressed 
him  as  unusual,  at  the  same  time  he  did  not  know  any  of  the  cars  as  to 
their  makes  or  any  of  the  persons  in  them  other  than  the  car  and  persons 
he  has  described. 
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.  When  the  witness  returned  from  the  railroad  depot  to  his  office,  the 
train  had  already  left  and  the  passengers  had  left  the  platform,  but  the 
automobiles  were  still  there, — seven,  eight  or  ten  cars.  These  cars  were 
ranged  alongside  of  Slater  &  Morrill’s.  These  cars  were  grouped  out  in 
the  street  in  front  of  Slater  &  Morrill’s  with  the  exception  of  the  Buick 
car.  They  were  standing  in  such  wise,  as  to  interrupt  all  passing  traffic 
that  might  be  on  the  street.  Witness  is  unable  to  say  whether  the  cars 
were  there  when  he  went  over  to  the  depot  or  not.  He  did  not  notice. 

“Q.  Well,  you  had  to  pass  in  and  through  and  between  those  cars, 
did  you  not?  A.  No,  sir,  I  walked  along  usually  the  sidewalk  in  front 
of  the  building  to  the  first  corner  which  you  don’t  show  there. 

Q.  I  asked  you  in  the  early  part  of  my  examination  if  you  passed 
in  front  of  Slater  &  Morrill’s  when  you  went  to  the  depot  and  you  told 
me  you  did  not.  You  did  not  know.  A.  I  couldn’t  help  but  pass  in 
front.  I  couldn’t  go  behind  the  building. 

Q.  I  asked  you  if  you  did  go  down  the  platform.  Did  you  go  down 
the  platform  or  did  you  not?  A.  I  might  go  down  the  platform;  I 
might  step  off  the  platform  and  go  along  that  walk. 

Q.  I  am  asking  you  did  you?  A.  I  do  not  know. 

Q.  Then  you  do  not  know  whether  you  had  to  thread  your  way 
between  these  seven  or  eight  cars  in  the  roadway  or  not,  do  you?  •  A. 
I  know  I  did  not  go  out  there.  I  never  go  out  there  on  the  street. 

Q.  Then  you  do  know  you  walked  down  the  platform?  A.  I 
walked  down  the  platform  or  that  driveway,  about  30  feet  away. 

Q.  So  you  went  right  in  front  of  Slater  &  Morrill’s?  A.  Some¬ 
where  along  in  front  of  the  building. 

Q.  And  you  do  not  know  whether  there  was  a  car  standing  there 
then  or  not?  A.  No,  sir,  going  over.” 

Coming  back  from  the  station  with  the  wagon,  the  Buick  car  was  so 
close  to  the  entrance  to  Slater  &  Morrill’s  that  the  witness  had  to  make 
a  little  circle  around  the  Buick  car  to  get  to  his  door.  Some  of  the  seven, 
eight  or  ten  cars  were  standing  without  occupants.  One  or  two  people 
were  sitting  in  a  car.  One  woman  was  sitting  in  a  car.  Not  more  than 
one  or  two  of  the  cars  were  occupied.  They  were  sitting  out  in  the  road¬ 
way  unoccupied.  The  only  person  that  the  witness  saw  that  morning  that 
he  can  recollect  was  the  man  who  helped  him  move  the  money. 

The  Buick  car  has  a  different  gasoline  tank  on  the  rear  from  most 
any  other  make;  also  there  is  no  springs  or  frame  that  extends  in  the 
rear  of  the  car  which  you  find  on  one  or  two  of  the  other  makes  of  cars. 
It  is  a  very  distinguishable  car  on  the  road.  The  witness  did  not  see  the 
front  of  the  car  in  the  morning. 

“Q.  What  do  you  state  are  the  distinguishing  characteristics  distin¬ 
guishing  an  ’18,  ’19  or  ’20  Buick  car,  if  any?  A.  There  is  scarcely 
no  difference  in  the  Buick  models.  They  are  practically  the  same  in  the 
later  years. 

Q.  Would  you  say  that  the  car  that  you  saw  was  an  ’18,  ’19  or  ’20? 
A.  I  should  say  it  was  ’20. 
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Q.  Why?  A.  The  newness  of  the  car. 

Q.  You  are  judging  entirely  then  upon  the  paint  and  varnished 
condition,  that  is  all?  A.  That  is. 

Q.  Nothing  else?  A.  As  far  as  the  year  goes. 

*  *  * 

Q.  In  other  words,  all  on  earth  you  have  to  say  is  that  you  saw  a  car 
that  morning  at  9  :25,  one  of  some  seven,  eight,  nine  or  ten  cars  standing  in 
front  or  in  that  open  space.  You  do  not  pretend  to  say  it  was  a  ’20  or  ’19 
or  ’18  with  any  degree  of  finality  and  definiteness,  do  you,  Mr.  Neal? 
That  is  a  guess?  A.  That  is,  yes,  sir.” 

In  the  afternoon  when  the  witness  heard  the  noises,  he  looked  out  of 
the  window  facing  towards  the  railroad  platform  and  saw  this  Buick  car 
on  the  track  coming  over.  The  witness  remained  at  the  window  half  a 
minute,  possibly  only  a  few  seconds.  He  realized  that  something  serious 
had  happened  and  rushed  out  of  the  American  Express  office  as  quickly 
as  he  could. 

“Q.  Now,  you  do  not,  I  take  it,  Mr.  Neal,  you  do  not  pretend  to  say 
that  from  the  window  you  identified  the  car  crossing  the  track  as  the  car 
that  you  had  seen  that  morning?  You  do  not  pretend  to  say  that,  do  you, 
from  the  window  I  am  referring  to?  A.  In  my  own  mind  I  do,  I  am 
satisfied. 

Q.  Based  upon  what  identifying  mark?  A.  The  car  in  itself,  the 
appearance  of  the  car.” 

The  car  when  he  saw  it  that  afternoon  was  dirty.  The  distinguishing 
characteristic  that  enabled  the  witness  to  identify  the  car  in  the  morning 
as  a  ’20  car  was  its  bright,  newly  varnished  appearance.  In  the  afternoon 
certain  parts  of  the  car  still  showed  bright. 

When  the  witness  saw  the  car  in  the  afternoon  it  was  on  the  second 
set  of  rails  on  the  railroad  crossing,  coming  up  Pearl  Street.  This  would 
be  about  one  hundred  and  sixty  feet  from  where  the  witness  was  in  the 
window.  The  witness  did  not  read  the  number  plate.  In  the  afternoon 
there  was  a  curtain  or  something  flapping  on  the  side  of  the  car.  It  might 
have  been  a  coat.  The  side  curtain  on  the  car  in  the  afternoon  was  in 
the  same  condition  as  in  the  morning,  except  that  in  addition  to  that  side 
curtain  there  was  some  other  thing  there.  Something  that  flapped  in  the 
wind.  Something  forward  of  the  fixed  curtain. 

When  the  witness  reached  the  street  the  car  was  going  up  Pearl  Street 
at  a  minimum  speed  of  eighteen  miles  an  hour.  The  witness  saw  hardly 
the  last  half  of  the  car.  He  just  saw  the  back  wheels. 

Q.  The  car,  by  the  way,  was  in  what  part  of  Pearl  Street  going 
towards  Hancock  Street?  A.  About  the  center  of  the  street. 

Q.  To  the  right  of  the  center  going  north  or  the  left  of  the  center 
going  toward  Hancock  Street?  A.  Well,  bearing  a  little  to  the  left 
center,  going  towards  Hancock,  the  car  was  a  little  to  the  right. 

Q.  Approximately,  you  say,  in  the  center  of  the  road?  A.  The 
center  of  the  road. 

The  car  was  about  eighty  feet  at  that  point  from  the  witness.  The 
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witness  did  not  then  see  the  gasoline  tank  nor  the  hood  of  the  car  to  aid 
him  in  the  identification  of  the  car. 

Q.  As  a  matter  of  fact,  Mr.  Neal,  in  entire  frankness,  you  do  not 
pretend  to  have  been  able  to  identify  the  two  back  wheels  and  what  part 
above  them  of  that  car  operating  eighteen  miles  an  hour,  you  would  not 
pretend  to  say  you  could  identify  that  as  a  Buick  car  or  any  other  partic¬ 
ular  make  of  car,  would  you?  A.  Not  just  at  that  particular  look 
there. 

Coming  back  to  the  morning  occurrence,  witness  states  that  he  left 
the  American  Express  Company  office  with  the  Slater  &  Morrill  payroll 
at  about  9 :30  and  came  back  about  9 :33. 

Q.  What  I  mean  is,  the  mere  seeing  of  somebody  there,  seeing  of  a 
car  there  did  not  particularly  have  any  special  significance?  A.  Yes, 
sir,  it  did,  very  much  so. 

Q.  There  was  some  seven  or  eight  or  nine  cars  in  that  open  space? 
A.  Yes,  sir. 

Q.  And  none  of  those  cars,  as  to  occupants  or  make  have  you  any 
recollection  of  other  than  this?  A.  No,  sir. 

Q.  And  you  carried  the  money  right  upstairs  to  Miss  Mahoney  and 
came  back?  A.  Yes. 


Cross-Examination. 

[By  Mr.  Jeremiah  J.  McAnarney.]  Witness  does  not  know  whether 
the  car  he  saw  was  an  ’18,  ’19  or  ’20  Buick. 

Q.  And  from  the  fact  that  it  was  painted  bright  you  would  take  the 
responsibility  of  saying  it  was  a  ’20  Buick  car?  A.  Yes,  sir. 

Q.  If  it  was  a  ’19  Buick  car  with  a  new  coat  of  paint  on,  you  would 
be  mistaken,  would  you  not?  A.  No,  sir. 

“Q.  And  you  could  have  been,  couldn’t  you?  A.  Very  hard  to  be 
mistaken  on  a  coat  of  paint  out  of  a  paint  shop  and  a  brand  new  car. 

Q.  Did  you  examine  that  car  minutely  enough  to  know  that  it  was 
not  a  newly  painted  car?  A.  I  did.” 

Witness  believes  that  the  car  had  been  out  of  the  factory  possibly 
six  months.  From  the  looks  of  the  car  he  believed  that  it  had  been  driven 
over  3,000  miles. 

“Whether  that  man  who  drove  this  car  kept  it  in  out  of  the  elements 
and  did  not  let  it  stand  in  the  rain  or  sunshine,  you  do  not  know,  and  you 
ought  to  know  that  before  you  swear  that  it  is  a  ’20  car,  don’t  you? 
Wouldn’t  you  like  to  know  that  before  you  answered  as  you  have?  A. 
I  say  it  is  ’20. 

Q.  I  don’t  ask  you  if  it  is  ’20.  Can  you  answer  the  question  I 
put  to  you?” 

(The  question  is  read.) 

“A.  Yes.” 

Witness  states  that  he  identified  the  car  this  morning  because  it  was 
bright  and  clean  when  it  was  in  front  of  Slater  &  Morrill’s  office. 
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“Q.  You  identify  it  two  or  three  hours  later  because  there  is  some 
dirt  on  it?  A.  Yes,  sir. 

Q.  It  could  not  come  into  your  mind  that  the  car  you  saw  that  was 
dirty  might  have  been  a  different  car?  A.  No,  sir. 

Q.  To  you  it  must  have  been  the  same  car  but  had  become  dirtied 
up?  A.  Yes,  sir. 

Q.  What  was  there  about  the  particular  dirt  on  this  particular  car 
that  made  you  sure  it  was  the  car  that  you  saw  clean  two  hours  before? 
A.  Dust.  You  could  see  the  new  varnish  over  the  dust. 

“Q.  And  you  in  the  Slater  &  Morrill  factory,  looking  out  the  window, 
saw  the  dust  on  that  car  coming  over  the  railroad  track  and  recognized 
your  old  friend,  the  bright,  new  car  of  two  hours  before,  did  you?  A. 
Yes,  sir.” 

There  was  more  dust  on  the  wheels.  The  car  was  the  same  physi¬ 
cally  as  any  other  ’20  Buick. 

“Q.  Except  it  had  some  dust  on  it,  and  if  I  had  been  driving  a  ’19 
Buick  over  that  crossing,  newly  painted,  and  some  dust  on  it,  you  in  good 
faith  would  have  said  that  it  was  the  car  that  was  standing  out  in  front 

of  Slater  &  Morrill’s  two  hours  before,  would  you?  A.  Yes.” 

*  *  *  * 

“Q.  From  where  you  were  inside  of  the  Slater  &  Morrill  factory, 
looking  through  the  window,  you  recognized  it  by  the  dust.  I  am  asking 
you  now  if  there  is  anything,  any  other  thing  in  this  world  by  which 
you  recognized  the  car  than  dust  on  the  car  and  new  paint  underneath  the 
dust?  A.  That  is  all.” 

Witness  did  not  see  the  word  “Buick”  on  the  car  that  morning.  He 
recognized  the  car  without  the  marking.  The  basis  of  identification  of 
the  make  of  the  car  that  morning  was  the  peculiar  springs  on  the  back 
and  the  position  of  the  gasoline  tank  and  the  hubs  of  the  wheels, — the 
hub  on  the  Buick  car  has  a  very  small  double  flange  that  bolts  on,  and  a 
very  small  hub,  inside  of  which  the  letters  are  formed.  It  is  a  round  hub, 
small.  Witness  does  not  know  the  difference  between  the  size  of  the  hub 
of  the  Buick  and  of  the  model  90  Overland.  It  might  have  been  an  Over¬ 
land  hub  for  all  that  the  witness  knows.  Witness  does  not  know  the 
difference  between  the  hub  of  a  Buick  and  the  hub  of  an  Oakland  7-pass¬ 
enger.  The  Oldsmobile  has  a  nickle  hub,  cone-shaped. 

“Q.  —  whether  it  be  a  Buick  or  whether  it  be  an  Oakland  or  a 

Model  90  Overland,  you  do  not  know  by  the  hub?  A.  Not  by  the  hub.” 

The  position  of  the  gasoline  tank  on  the  Oakland  and  the  gasoline 
tank  on  the  Buick  is  very  much  the  same,  except  that  the  tank  on  the 
Oakland  is  more  rectangular.  The  tank  on  this  car  was  oval  shaped. 
There  was  no  spare  tire  on  the  car.  The  spare  rim  was  not  on. 

“Q.  Will  you  describe  this  tank?  Perhaps  you  will  straighten  that 
out  yourself.  A.  The  oval  shape  comes  along  the  top  about  12  inches 
and  then  round  like  that,  12  inches  flat  on  the  bottom,  and  then  comes  up 
again  round.” 

(The  witness  makes  a  pencil  and  paper  sketch.) 
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“A.  The  ends  are  square. 

Q.  The  ends  are  square?  A.  Yes. 

Q.  So  it  is  really  a  round  tank  with  square  ends.  That  is  what  you 
meant,  wasn’t  it?  A.  It  is  about  that  long  (indicating.) 

Mr.  Katzman.  Wait  a  minute. 

Mr.  Jeremiah  McAnarney.  I  have  a  right  to  cross-examine  this 

man. 

Mr.  Katzman.  I  object. 

The  Court.  Why  hasn’t  he  the  right  to  ask  him  if  he  means  by  his 
answer  so  and  so? 

Mr.  Katzman.  Because  in  this  witness’  verbal  description  it  was 
‘oval,’  and  by  his  drawing  clearly  it  is  not  round. 

The  Court.  I  know,  but  it  is  cross-examination  and  he  has  the  right 
to  ask  if  that  is  what  the  witness  means  by  the  use  of  that  expression. 

Mr.  Jeremiah  McAnarney.  I  submit  my  question. 

(The  question  is  read.) 

The  Court.  Answer  what  you  mean,  because  the  jury  have  a  right 
to  know  what  you  mean  by  this  description. 

The  Witness.  A  tank  about  that  long  (indicating).  That  is  the 
shape  of  the  end  of  it.  That  is  what  you  got  on  the  paper. 

Q.  The  ends  are  parallel  to  each  other?  A.  Yes. 

Q.  The  ends  are  square?  A.  Yes. 

Q.  And  the  tank  itself  is  round?  A.  Yes. 

Q.  Is  that  what  you  meant?  Very  good. 

Mr.  Williams.  He  said  just  like  that  shape  there  (indicating). 

The  Witness.  I  don’t  call  that  round. 

Q.  Now  is  there  anything  besides  that  by  which  you  identify  this 
car?  A.  The  construction  of  the  rear  spring.” 

The  rear  springs  on  a  Buick  car  do  not  extend  beyond  the  axle.  That 
is  a  peculiarity  of  the  Buick  car.  Witness  does  not  think  that  the  Model 
90  Overland  has  a  cantilever  spring  like  the  Buick. 

“Q.  The  front  member  in  the  spring  attaches  half  way  up  on  the 
frame  and  the  rear  end  of  the  spring  attaches  on  the  bottom  of  the  axle 
right  next  to  the  —  A.  Yes. 

Q.  The  Overland  is  just  the  same,  isn’t  it?  A.  I  don’t  know.” 

Witness  does  not  know  what  kind  of  a  spring  the  Oakland  has,  that 
is  whether  it  has  a  cantilever  or  semi-elliptical  or  what  it  is. 

“Q.  Well,  sir,  didn’t  you  look  at  this  unusual  number  of  cars,  didn’t 
you  look  some  of  them  over  ?  A.  No,  sir,  except  the  Buick.” 

Most  of  the  cars  were  roadsters,  one-seated  cars,  but  the  witness  can¬ 
not  tell  what  make  of  car  they  were. 

The  model  ’20  Buick  has  been  discussed  a  great  deal  in  Braintree  since 
the  April  15th  tragedy.  Witness  does  not  know  how  many  times  he  has 
seen  the  car  since,  but  witness  says  it  was  probably  15  or  20  times. 

“Q.  —  you  have  this  particular  car  pretty  well  burned  into  your 

system,  haven’t  you?  A.  Yes. 

“Q.  You  have  heard  them  talk  about  a  ’20  Buick,  haven’t  you?  That 
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is  what  they  are  all  talking  about,  wasn’t  it?  A.  All  Buick?  I 
haven’t  heard  ’20  particularly  mentioned.” 

The  man  that  was  with  the  witness  that  morning  was  one  William 
Pratt  employed  by  the  witness. 

Recross  Examination 

(By  Mr.  Moore).  When  the  witness  saw  the  car  in  the  morning  the 
rear  glass  window  was  in  perfect  condition.  Witness  did  not  see  the  rear 
window  of  the  car  again  until  that  afternoon  when  he  ran  down  to  the 
corner  of  Pearl  Street  and  out  into  the  street.  This  was  at  a  point  about 
450  feet  away.  At  that  time  there  was  no  window  in  the  car. 

“Q.  Your  statement  was,  I  believe,  that  glass  was  broken.  Correct? 
A.  At  that  time  there  was  no  window  in  the  car. 

Q.  Then  you  did  not  mean  what  you  said  if  the  record  shows  that 
you  stated  that  the  glass  was  broken?  A.  I  do  not  remember  of 
making  that  statement.  I  have  not  made  that  statement. 

Q.  But  at  any  rate,  if  that  is  what  the  record  reveals,  you  did  not 
mean  it.  Is  that  what  you  mean?  A.  I  haven’t  made  any  statement 
the  glass  was  broken.” 

Witness  knows  that  the  glass  was  in  the  car  in  the  morning  and  that 
the  car  he  saw  in  the  afternoon  did  not  have  glass  in  the  rear  window. 
Witness  states  that  he  has  no  desire  to  do  any  injustice  to  anyone  con¬ 
nected  with  the  case. 

Witness  admits  that  he  met  Fred  H.  Moore,  counsel  for  the  defense 
together  with  Mr.  McVeg  and  Mr.  Pinkham,  attorney  for  the  American 
Express  Company  at  the  office  of  the  American  Express  Company  in 
Boston  on  February  9th,  1921.  Mr.  McVeg  was  in  charge  of  all  the 
special  agents  of  the  American  Express  Company  and  Mr.  Pinkham  was 
the  chief  counsel  of  the  American  Express  Company. 

Q.  Mr.  Pinkham  did  state  it  was  entirely  proper  for  you  to  talk 
with  me  in  reference  to  what  you  know?  A.  Yes. 

Q.  The  same  in  reference  to  Mr.  McVeg?  A.  I  do  not  know  his 
name. 

Q.  At  any  rate  you  refused  to  make  any  statement  of  what  you  had 
seen  or  what  you  knew  in  reference  to  this  controversy,  didn’t  you  ?  A. 
Yes,  sir. 

Q.  You  completely  refused  to  discuss  any  facts  in  connection  with 
the  South  Braintree  tragedy  at  all  with  me  at  that  time?  A.  Yes,  sir. 

Redirect  Examination 

[By  Mr.  Williams]  Witness  left  his  office  to  go  to  the  train  to  get 
the  money  about  9  :15  A.  M.  and  returned  in  about  ten  minutes. 

Q.  Was  there  anything  else  you  noticed  about  the  car?  A.  No, 
sir. 

Q.  When  you  saw  that  car  proceed  up  Pearl  Street  towards  Hancock 
Street  after  you  had  come  down  to  the  corner  of  the  cobbler  shop,  did  you 
notice  or  see  anything  in  or  through  the  window  of  the  car  which  you 
said  was  out? 

Mr.  Jeremiah  McAnarney.  Now,  if  your  Honor  please,  I  submit, 


89 


and,  I  say  this  in  the  best  of  good  faith  and  with  the  feeling  that  I  am 
within  my  rights,  that  when  my  brother  put  this  witness  on  the  stand 
then  was  the  time  and  not  after  the  close  of  cross-examination  to  put  a 
question  like  this.  This  is  not  new  matter  in  any  way  brought  out  by  me. 
It  is  something  that  he  has  not  brought  out,  if  it  is  anything,  and  it  is  the 
duty  of  counsel  and  the  duty  of  the  Government  when  they  put  a  wit¬ 
ness  on  to  examine  that  witness  then. 

The  Court.  I  consider  it  the  duty  of  both  counsel. 

Mr.  Jeremiah  McAnarney.  I  am  speaking  now  of  a  particular 
question  before  the  court. 

The  Court.  If,  as  I  say,  they  cannot  do  it,  then  when  I  reach  the 
defence  I  should  apply  the  same  law  and  the  same  rules,  which  might  then 
work  a  gross  injustice  to  the  defendants,  and  on  that  ground  I  do  not 
propose  to  lay  down  a  rule  of  that  kind.  Both  parties  are  entitled  to  the 
same  consideration  and  the  same  treatment,  the  Commonwealth  on  the 
one  hand  and  the  defendants  on  the  other,  and  I  simply  repeat  what  I  said 
a  minute  ago.  I  intend  to  give  both  sides  all  the  liberality  I  can  consist¬ 
ently  with  the  law  of  evidence  in  the  trial  of  these  causes,  with  one  great 
object  in  view,  and  that  is  the  jury  may  get  all  that  there  is  to  be  known 
about  these  cases  so  that  when  they  are  through  all  the  evidence  that  can 
be  obtained  has  been  presented  to  the  jury. 

Mr.  Jeremiah  McAnarney.  Now,  if  your  Honor  please,  it  may  well 
be  that  the  atmosphere  created  by  those  well-intended  remarks  by  your 
Honor  upon  this  jury  will  be  that  I,  by  my  objection  am  seeking  to  keep  out 
all  the  information  that  they  may  have,  but  when  this  case  started  there 
were  rules  of  evidence  that  had  become  established,  and  on  behalf  of  this 
defendant  I  am  asking  the  invocation  of  those  rules,  and  I  am  within  the 
established  rules  of  evidence  of  this  Court  when  I  object  to  this  question, 
because  it  should  have  been  asked  in  the  first  instance. 

The  Court.  Well,  that  is  true  in  the  trial  of  every  cause.  There 
never  was  a  case  tried  yet  but  what  attorneys  forgot  to  ask  questions. 

Mr.  Jeremiah  McAnarney.  My  brother  has  not  said  he  forgot  to 
ask  this  question. 

The  Court.  Is  that  your  situation? 

Mr.  Williams.  It  is,  if  your  Honor  please.  I  forgot  this  question. 

Mr.  Jeremiah  McAnarney.  If  my  brother  stated  that  he  forgot  to 
ask  the  question — 

Mr.  Williams.  I  supposed  you  would  have  understood  it. 

The  Court.  I  suppose  these  new  matters  are  always  because  coun¬ 
sel  forget.  If  they  are  important,  of  course  they  forget,  and  you  will  find 
before  I  get  through  that  both  sides  will  probably  be  called  upon  a  good 
many  times  to  lay  down  the  same  rule.  You  may  inquire. 

[The  question  is  read.] 

The  Witness.  I  could  see  some  one  in  the  car,  a  form  in  the  car 
moving. 

Q.  Mr.  Neal,  using  the  exact  language  of  my  friend  Mr.  Moore,  what 
was  the  special  or  particular  significance  which  you  attached  to  the  pres- 
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ence  of  that  car  in  front  of  Slater  &  Morrill’s  that  morning? 

Mr.  Jeremiah  McAnarney.  Now,  if  your  Honor  please,  is  that,  in 
the  present  state  of  the  evidence,  something  my  brother  has  forgotten  ? 

Mr.  Williams.  No,  that  is  nothing  I  forgot. 

The  Court.  That  is  directed  to  your  cross-examination,  that  exact 
language.  In  other  words,  counsel  brought  out  the  fact  that  there  were 
seven  or  eight  other  cars  there  and  he  paid  no  attention  to  them,  and,  of 
course,  that  goes  to  the  credibility  of  the  witness.  Now,  the  question  was 
this,  in  substance,  did  that  car  at  that  time  have  any  significance  upon 
that  morning?  That  was  the  question  asked  by  Mr.  Moore.  Now,  if  it 
had,  he  has  a  right  to  ask  it,  not  as  evidence  upon  the  case  in  chief,  but 
simply  because  of  the  question  that  was  asked  him.  He  has  a  right  to 
make  an  explanation  of  what  that  significance  was.  You  may  inquire. 

Mr.  Jeremiah  McAnarney.  If  your  Honor  please,  in  the  matter 
of  the  unusual  number  of  cars  all  that  was  brought  out  in  direct  by  Mr. 
Williams  from  this  witness.  I  have  his  direct  examination  here. 

The  Court.  Not  in  that  form. 

Mr.  Jeremiah  McAnarney.  An  unusual  — 

The  Court.  I  think  by  both,  about  these  other  cars.  He  could  not 
tell  about  any  of  them,  yet  you  can,  you  have  some  view  on  this  one,  with 
reference  to  this  one  view  that  was  all  competent  on  the  question  of  the 
credibility  of  the  witness. 

Mr.  Jeremiah  McAnarney.  The  point  I  v/ant  to  bring  out  is  the 
unusual  number  and  the  large  number  that  attracted  his  attention  was 
brought  out  by  the  Government  and  not  by  the  defense. 

Mr.  Williams.  I  am  not  asking  that  question.  I  am  asking  him  in 
the  exact  words  of  your  associate,  Mr.  Moore,  what  special  or  particular 
significance  did  you  attach  to  the  presence  of  that  car  in  front  of  Slater 
&  Morrill’s  that  morning? 

Mr.  Jeremiah  McAnarney.  That  question  I  object  to. 

The  Court.  You  may  answer. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  kindly  save  my  excep¬ 
tion. 

The  Court.  I  will,  to  both  sides. 

Mr.  Moore.  The  same  for  Sacco. 

A.  I  considered  the  presence  of  that  car  there  endangered  my  life, 
that  is  why  I  noted  everything  in  detail. 

Margaret  Mahoney,  called  by  the  Commonwealth,  testified  as  follows : 
That  she  resides  at  North  Easton  and  is  employed  by  Slater  &  Morrill,  Inc. 
in  the  capacity  of  pay-mistress  or  pay-master,  and  was  so  employed  in  April 
of  1920 ;  that  she  is  acquainted  with  the  two  deceased,  Mr.  Pari  center  and 
Mr.  Berardelli.  Mr.  Parmenter  in  April  of  1920  was  the  assistant  pay¬ 
master  and  Mr.  Berardelli  was  a  special  officer. 

“Q.  What  day  did  you  pay  off  your  help  at  that  time  (  A.  On 
Thursday,  April,  1920. 

Q.  And  the  same  day  on  each  week?  A.  Yes,  sir. 

Q.  For  how  long  had  you  been  paying  off  on  the  Thursday?  A. 
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Why  something  like  three  or  maybe  four  months  before  that.” 

Previous  to  this  time  the  company  had  paid  on  Wednesday.  It  was 
necessary  to  send  money  from  the  office  building  located  in  the  Hampton 
House  down  to  the  lower  factory  below  the  railroad  track  where  the  main 
body  of  employes  are. 

On  April  15,  1920,  witness  made  up  the  payroll  from  the  money  brought 
in  by  Mr.  Neal  from  the  American  Express  Company.  On  this  day  the 
witness  made  up  the  payroll  for  the  lower  factory  and  sent  same  down 
there.  It  amounted  to  $15,776.51.  The  money  was  in  two  steel  cases. 
Inside  of  the  two  steel  cases  were  two  wooden  boxes.  Inside  of  the  two 
wooden  boxes  were  the  pay  envelopes, — a  pay  envelope  for  each  employe. 
In  each  envelope  was  the  exact  amount  due  each  employe  in  the  form  of 
currency.  This  would  be  in  the  form  of  bills  and  change.  The  steel  or 
tin  boxes  in  which  the  wooden  boxes  were  placed  were  about  2  feet  long, 
about  1  foot  high  and  about  8  inches  wide. 

Witness  is  unable  to  state  the  weight  of  the  boxes  with  the  money 
inside  other  than  that  they  were  too  heavy  for  her  to  carry  any  distance, — 
probably  5  pounds  maybe  more  than  that,  witness  could  not  say. 

Mr.  Berardelli  and  Mr.  Parmenter  came  to  the  department  of  the 
witness  April  15,  1920  and  secured  the  two  boxes.  They  left  her  desk 
about  five  minutes  of  three.  Mr.  Parmenter  wore  a  sort  of  mixed  overcoat, 
mixed  brown,  and  a  soft  hat,  and  Mr.  Berardelli  wore  a  black  overcoat 
and  a  soft  hat.  Mr.  Parmenter  carried  the  two  boxes  on  leaving  her. 
Witness  never  saw  either  of  the  men  alive  again. 

Witness  had  known  Mr.  Berardelli  about  one  year. 

Q.  Do  you  know  if  Berardelli  owned  any  shooting  weapon?  A. 

Yes. 

Q.  And  what  did  he  own,  to  your  knowledge?  A.  A  revolver. 

Q.  What  kind  of  a  revolver,  do  you  know?  A.  No,  I  do  not. 

Q.  Do  you  know  what  it  looked  like?  A.  Why,  no,  except  it  was 
a  little  bit  shiny,  bright  looking,  that  is  all  I  know. 

Q.  How  many  times  had  you  see  that  on  Berardelli’s  person?  A. 
I  have  seen  him  with  it  twice  at  least. 

One  occasion  was  when  they  were  riding  down  in  the  car  when  Mr. 
Berardelli  took  it  out  of  his  trousers  pocket.  On  another  occasion  when 
the  witness  and  Mr.  Berardelli  were  going  from  factory  to  factory,  Mr. 
Berardelli  removed  the  revolver  from  his  overcoat  into  his  trousers  pocket 
on  arriving  at  the  main  factory. 

Q.  How  long  before  he  was  killed  was  that?  A.  Within  two 
months  or  more  before  it  happened. 

Witness  had  known  Mr.  Parmenter  ten  years. 

Cross-Examination  by  Mr.  Jeremiah  McAnamey. 

Mr.  Berardelli  had  worked  at  Slater  &  Morrill’s,  Inc.  about  a  year. 
Witness  does  not  know  where  he  was  employed  before  he  came  to  work 
for  Slater  &  Morrill,  Inc.  Witness  was  there  when  Mr.  Berardelli  came. 
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Mr.  Berardelli  came  into  the  employ  of  Slater  &  Morrill,  Inc.  as  a  man 
connected  with  Webster’s  Private  Detective  Agency.  He  came  in  the 
capacity  of  a  private  detective.  He  remained  in  that  capacity  for  about 
one  month  before  taking  a  fixed  position. 

Usually  the  witness  went  down  to  the  factory  with  the  payroll.  Wit¬ 
ness  did  not  go  on  this  date.  Witness  had  not  gone  down  for  at  least 
two  or  maybe  three  weeks  before  this  date. 

Redirect  Examination  by  Mr.  Williams. 

There  was  approximately  the  same  amount  of  money  in  each  box. 
The  witness  knows  that  the  two  money  boxes  contained  the  Slater  & 
Morrill,  Inc.  payroll  because  she  put  the  money  in  the  boxes. 

Mark  Edward  Carrigan  called  by  the  Commonwealth,  testified  as 
follows :  That  he  resides  at  28  Mechanic  Street,  Quincy  and  is  employed 
by  Slater  &  Morrill,  Inc.  at  South  Braintree  and  was  so  employed  on  April 
15,  1920.  He  was  employed  as  a  shoe  cutter  in  the  center  of  the  room 
directly  over  the  main  entrance  to  the  office  on  the  third  floor  of  the 
Hampton  House.  Witness  knew  Mr.  Parmenter  but  did  not  know  Mr. 
Berardelli.  Witness  saw  Mr.  Parmenter  around  3  o’clock  the  afternoon 
cf  April  15,  1920.  At  the  time  the  witness  was  working  at  his  board  in 
the  middle  of  the  room  directly  above  the  entrance  to  the  office,  third 
floor  above  the  street. 

Witness  saw  Mr.  Parmenter  and  Mr.  Berardelli  leave  the  Hampden 
House  containing  the  offices  of  the  company  with  two  tin  boxes,  going 
from  the  building  in  which  the  witness  was  working  down  to  the  main 
factory.  Mr.  Parmenter  and  Mr.  Berardelli  were  going  along  slowly,  and 
Mr.  Berardelli  was  on  the  right  hand  side  and  Mr.  Parmenter  was  on  the 
left  hand  side.  That  is,  Mr.  Berardelli  was  on  the  right  hand  side  going 
down  from  the  cutting  room.  This  would  put  Mr.  Berardelli  on  the  right 
of  Mr.  Parmenter. 

Witness  believes  that  Mr.  Parmenter  was  carrying  one  of  the  boxes  in 
his  right  hand.  Witness  is  not  sure  how  Mr.  Berardelli  was  carrying  his 
box. 

As  Mr.  Berardelli  and  Mr.  Parmenter  approached  the  railroad 
crossing,  witness  saw  Mr.  Parmenter  start  to  talk  to  someone  for  just  a 
short  time,  possibly  two  or  three  seconds.  He  stopped  right  on  the  middle 
of  the  railroad  crossing.  At  that  point  Mr.  Berardelli  was  possibly  4  or 
5  feet  in  the  lead  and  Mr.  Parmenter  followed  right  on  and  then  they  went 
down  the  road. 

The  witness  last  saw  them  at  about  the  entrance  to  the  driveway 
leading  up  to  the  Rice  &  Hutchins  shoe  factory.  They  then  went  on  down 
the  hill  out  of  the  range  of  the  witness’  vision.  The  fence  on  the  opposite 
side  to  the  left,  going  down  Pearl  Street  from  the  railroad  crossing,  cut 
off  the  view. 

Then  the  witness  heard  the  report  of,  you  might  say,  backfire  of  a 
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motor  cycle  or  something  like  that.  This  was  possibly  a  half  minute  after 
they  had  disappeared.  Witness  heard  possibly  4  or  5  such  sounds. 

The  first  thing  that  attracted  the  witness’  attention  was  a  man  and 
woman  coming  out  of  Rice  &  Hutchins’,  they  were  possibly  in  the  middle 
of  the  street  and  the  witness  saw  the  man  take  his  coat  collar  and  turn  it  up 
and  run  and  saw  the  woman  do  likewise.  They  ran  toward  the  South  Brain¬ 
tree  depot  back  of  that  fence.  Then  the  witness  heard  an  automobile 
coming  up  the  hill  and  then  the  witness  left  the  window  where  he  was 
working  and  went  to  the  window  of  the  building  on  the  right  of  where  he 
was  working,  that  is  the  end  of  the  building  toward  Pearl  Street, — the 
window  facing  toward  Pearl  Street,  on  the  third  floor. 

When  the  witness  got  to  this  window  and  looked  out  he  saw  the  auto¬ 
mobile  was  just  over  the  railroad  track  coming  up  towards  South  Brain¬ 
tree  square.  He  saw  one  man  in  the  automombile.  The  automobile  “I 
should  say,  was  a  Buick  7-passenger,  dark  in  color.  It  was  going  by  so 
fast  that  I  did  not  have  much  chance  to  recognize  anybody.” 

Witness  saw  one  man  on  the  front  seat  of  the  car  where  the  driver 
was,  extending  out,  holding,  witness  believes,  a  weapon  of  some  sort. 
Then  the  car  passed  by  the  corner  of  the  cobbler’s  shop  so  that  the  witness 
could  see  no  more.  There  wrere  no  curtains  on  the  front  part  of  the  car, 
but  there  was  on  the  rear,  probably  from  the  middle  of  the  car  back. 
The  curtains  were  flapping. 

Witness  states  he  has  seen  a  considerable  number  of  Buicks  on  the 
road;  has  driven  them  considerably  and  he  owned  one  at  one  time.  Wit¬ 
ness  states  that  the  car  he  saw,  he  believes  to  have  been  a  7-passenger  car, 
an  extra  big  car.  He  is  not  certain  about  the  color  because  the  car  was 
going  kind  of  fast  and  it  was  kind  of  dusty,  although  there  was  some  shine 
to  it.  As  to  the  model  of  the  car  he  cannot  say.  It  may  have  been  in  the 
vicinity  of  from  a  ’17  to  a  ’20.  He  could  not  see  the  back  of  the  car.  All 
he  could  see  was  the  side  of  it  as  it  went  by  and  the  front  view  as  it  was 
coming  past  the  crossing. 

He  saw  but  one  man  in  the  car.  This  man  was  on  the  front  seat 
with  the  driver  and  he  was  kind  of  in  a  crouched  position,  not  a  sitting 
position,  kind  of  crouched.  It  appeared  as  though  he  might  have  had 
his  leg  under  him.  He  had  hold  of  either  the  wind-shield  or  might  have 
had  hold  of  the  top  of  the  car.  This  man  had  some  kind  of  a  gun  in  his 
hand. 

Witness  heard  no  shots  after  the  car  came  over  the  crossing.  Wit¬ 
ness  has  never  seen  the  man  that  he  saw  in  the  car  since. 

“Q.  Can  you  tell  us  how  the  man  looked?  A.  Well,  I  did  not  have 
very  much  of  a  look  at  his  face. 

Q.  I  appreciate  that.  I  am  not  asking  you  what  you  did  not  see. 
I  am  asking  you  what  you  did  see.  Describe  him  to  us  as  best  as  you  can. 
A.  I  thought — I  said  he  looked  like  a  farmer — I  mean  a  foreigner  and  he 
had  black  hair.  It  was  kind  of  long.  It  looked  as  though  it  was  combed 
back,  but  the  wind  had  blown  it. 

Q.  You  say  a  ‘foreigner.’  Can  you  go  any  further  than  that  and  tell 
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us  what  nationality  he  was?  A.  No,  I  cannot. 

Q.  Can  you  tell  us  what  nationality  he  looked  like?  A.  He 
looked,  possibly,  like  an  Italian.” 

Witness  was  able  to  see  the  man  from  the  hip  up.  Thinks  that  the 
man  had  on  blue  garments  of  some  kind.  He  had  no  hat  on.  Believes 
that  he  heard  possibly  five  or  more  shots.  Witness  saw  Mr.  Parmenter 
talking  with  a  man  near  the  railroad  crossing  but  does  not  know  the  man’s 
name  nor  would  he  recognize  the  man  if  he  saw  him  again. 

Cross-Examination 

(By  Mr.  Moore).  Witness  was  on  third  floor  immediately  above 
office  of  Slater  &  Morrill,  Inc.  Witness  had  not  received  his  pay.  Wit¬ 
ness  had  seen  Mr.  Berardelli  a  number  of  times  but  did  not  know  him 
personally.  Witness  heard  the  shots  before  he  saw  the  automobile.  Man 
that  witness  saw  in  the  car  had  his  body  inside  of  the  car  with  his  arm 
extended  outside. 

“Q.  What  I  mean,  the  head  and  shoulders  were,  I  do  not  mean  clear 
up  underneath  the  car,  but  I  mean  they  were  inside  a  straight  line  drawn 
up  and  down  the  side  of  the  car?  A.  No,  I  should  say  they  extended 
out  a  little,  possibly  4  or  5  inches.” 

On  the  6th  of  May  1920  or  in  that  vicnity  the  witness  was  taken  by 
officers  to  Brockton  to  identify  the  defendants  or  either  of  them  as  the 
men  that  he  saw  in  the  car.  He  at  that  time  saw  both  of  the  defendants 
and  he  then  stated  to  the  officers  that  he  could  not  identify  the  defendants 
or  either  of  them  as  the  men  that  he  saw  in  the  car. 

As  the  car  approached  the  railroad  track,  it  was  operating,  the  wit¬ 
ness  believes,  at  about  15  miles  an  hour  and  it  gathered  momentum  as  it 
proceeded  onward.  Witness  did  not  read  the  name  plate  on  the  car. 
Witness  cannot  tell  the  year  of  the  car.  He  has  merely  an  impression  as 
to  the  make  of  the  car.  His  attention  was  fastened  upon  everything  in 
general  that  he  could  see.  He  could  see  a  name  plate  but  he  could  not 
distinguish  what  it  was.  Neither  could  he  get  the  number  of  the  car. 
There  was  considerable  dust  on  the  car.  Part  of  it  on  the  engine,  hood 
and  the  front.  The  mud-guards  looked  bright,  but  about  the  rear  end, 
that  side  was  pretty  dusty.  The  car  had  seen  considerable  riding. 

Witness  saw  the  right  hand  side  of  the  car  as  it  drove  up  Pearl  Street. 
On  that  side  the  curtains  were  on  from  the  back  of  the  front  seat  to  the 
end,  the  rear  of  the  car.  One  of  these  curtains  was  flapping  from  the 
bottom.  Apparently  it  was  fastened  at  the  top.  Witness  believes  that 
the  car  was  all  one  color,  dark.  There  were  no  distinguishing  marks. 
Witness  cannot  state  in  any  wise  whether  the  car  was  an  ’18,  ’19  or  ’20 
model. 

Witness  states  that  he  remembers  talking  at  his  home  with  examining 
counsel  previous  to  the  trial. 

“Q.  You  remember  in  the  course  of  the  talk  that  we  had  my  asking 
you  this  question: 
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‘Q.  Could  you  see  his  face  at  all?’ 
that  referring  to  the  man  in  the  car?  A.  Yes. 

Q.  And  you  answered : 

‘A.  No,  I  could  not.” 

Q.  Do  you  remember  the  question  and  the  answer?  A.  No,  I  do 
not  remember  it. 

Q.  Do  you  remember,  Mr.  Carrigan.  whether  or  not  you  did  so  state? 
A.  No,  I  cannot  remember  that;  to  the  best  of  my  knowledge,  I  can’t 
remember  that. 

Q.  This  talk  we  had  was  on  April  the  9th  at  your  home,  wasn’t  it? 
A.  Yes. 

Q.  If  you  did  so  state,  that  would  be,  at  that  time,  your  best  recol¬ 
lection  of  the  fact,  wouldn’t  it?  You  gave  me  your  best  recol¬ 
lection  of  all  the  facts  as  you  understood  them  at  that  time?  A.  Well, 
I  will  tell  you,  there  have  been  so  many  bothering  me  that  I  was  kind  of 
tired  of  having  people  bother  me  and  I  did  not  care  what  I  said  to  some 
of  them. 

Q.  You  talked  freely  and  frankly  and  willingly  with  me,  didn’t  you? 
A.  Yes. 

Q.  Everything'  you  told  me  at  that  time  you  told  me  intending  to 
make  it  an  honest  and  frank  statement  of  facts?  A.  Yes. 

Q.  That  is  correct,  isn’t  it?  A.  Yes.” 

Witness  states  at  the  time  he  saw  Mr.  Parmenter  talking  with  a  man 
at  or  near  the  railroad  crossing,  Mr.  Parmenter  was  in  the  center  of  Pearl 
Street  at  about  the  third  railroad  track  that  crosses  Pearl  Street,  going 
down  Pearl  Street  from  Hancock  Street,  toward  the  Slater  &  Morrill,  Inc. 
factory.  Possibly  Mr.  Parmenter  was  on  the  fourth  track.  Mr.  Berar- 
delli  was  to  the  right  of  Mr.  Parmenter  and  probably  5  or  6  feet  further 
advanced  down  Pearl  Street. 

Re-direct  Examination 

(By  Mr.  Williams) 

“Q.  Did  you  see  the  face  of  the  man  leaning  out  of  the  automobile? 
A.  Yes,  I  did. 

Q.  Did  you  ever  tell  Mr.  Moore  you  did  not  see  the  face?  A.  I 
don’t  think  so.” 

Witness  states  that  he  was  shown  an  automobile  outside  of  the  court 
room  the  day  before  he  testified  by  Mr.  Brouillard  the  inspector. 

“Q.  How  did  the  automobile  which  you  saw  yesterday  compare  in 
appearance  with  the  automobile  you  saw  going  up  Pearl  Street  after  the 
shooting  on  the  day  of  the  shooting  ? 

Mr.  Moore.  I  object. 

“The  Court.  Have  you  any  judgment  or  recollection  as  to  whether 
or  not  the  car  you  saw  yesterday  was  the  same  car  you  saw  the  day  of  the 
alleged  shooting? 

Mr.  Moore.  I  object,  if  you  Honor  please,  to  the  form  of  that  ques¬ 
tion. 
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The  Court.  I  will  allow  that  question  to  stand.  He  may  answer  it. 

Mr.  Moore.  With  an  exception. 

The  Court.  Certainly  ...  I  will  frame  this  after  a  form  of  the 
Supreme  Judicial  Court:  To  the  best  of  your  knowledge,  belief  or  recol¬ 
lection,  can  you  say  whether  the  car  you  saw  yesterday  was  the  car  that 
you  saw  on  the  date  of  the  alleged  shooting? 

Mr.  Moore.  Objection. 

The  Court.  All  right. 

Mr.  Moore.  And  an  exception  reserved. 

The  Court.  Certainly. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  save  my  rights. 

The  Court.  Yes.  You  may  answer  that  question. 

The  Witness.  Well,  I  can’t  positively  say  that  was  the  car,  but  it 
was  a  car  that  looked  a  whole  lot  like  it. 

Q.  When  you  say  ‘looked  a  whole  lot  like  it,’  what  do  you  mean  by 
that? 

Mr.  Moore.  I  object  to  that. 

The  Court.  If  you  pay  attention  to  my  question, — my  question 
wasn’t  ‘positive.’  Pay  attention  to  the  question. 

Mr.  Moore.  I  ask  the  answer  be  stricken  out  as  not  responsive  and 
the  question  re-read. 

The  Court.  It  may  be.  Can  you  say  to  the  best  of  your  knowledge, 
belief,  or  reeollecton  that  the  car  that  you  saw  yesterday  was  the  car  that 
you  saw  on  the  day  of  the  alleged  shooting? 

The  Witness.  No  sir. 

Q.  Will  you  please  describe  the  car  you  saw  yesterday? 

Mr.  Moore.  I  object  to  that. 

The  Court.  Why  ask  him  for  this? 

Mr.  Williams.  If  your  Honor  please,  he  cannot  say  it  is  the  exact 
car,  but  I  would  like  to  have  a  description  of  the  car  so  that  the  two  may 
be  compared. 

The  Court.  I  thought  two  or  three  times  you  said  you  were  going 
to  ask  the  jury  to  view  it. 

Mr.  Williams.  I  am  going  to  ask  to  have  the  jury  view  it. 

The  Court.  If  you  are  going  to  ask  that,  is  not  that  better — 

Mr.  Williams.  Let  me  ask  this  question,  then 

The  Court.  —  than  a  description  from  a  man  who  went  outside 
and  looked  at  it. 

Q.  To  the  best  of  your  recollection  and  belief  is  the  car  which  you 
saw  yesterday  similar  to  the  car  which  you  saw  on  the  day  of  the  shooting? 

Mr.  Moore.  I  object. 

Mr.  Jeremiah  McAnarney.  I  object. 

The  Court.  No  witness  is  obliged  to  testify  as  to  a  matter  of  posi¬ 
tive  certainty, — simply  a  question  whether  he  has  got  any  recollection, 
judgment,  opinion,  based  on  facts  or  on  his  own  observation,  whether  that 
was  the  same  car  or  not.  Now,  that  is  a  proper  form.  The  Supreme 
Court  has  passed  upon  it,  and  I  am  willing  to  allow7  you  to  go  to  that. 
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Q.  Well,  have  you,  Mr.  Carrigan,  any  opinion  as  to  whether  that 
is  the  same  car  or  not? 

Mr.  Jeremiah  McAnarney.  I  submit,  if  your  Honor  please,  he 
answered  that. 

The  Court.  I  will  let  you  put  that  question  again,  saving  your 
rights,  of  course,  simply  repetition. 

The  Witness.  If  that  was  the  car  I  saw  going  up  Pearl  Street? 

Q.  Have  you  any  opinion  as  to  whether  the  car  you  saw  yesterday 
is  the  same  car  you  saw  going  up  Pearl  Street  that  night? 

Mr.  Moore.  I  object  in  that  form. 

The  Court.  I  will  allow  it.  He  may  answer  it  yes  or  no.  A.  I 
can’t  say  that  was  the  car. 

Mr.  Williams.  May  I  put  this  question,  then,  if  your  Honor  please. 

Q.  To  the  best  of  your  knowledge,  belief  or  recollection  is  the  car 
which  you  saw  yesterday  like  in  appearance  to  the  car  which  you  saw 
going  up  Pearl  Street  the  day  of  the  shooting?  A.  Yes,  sir. 

Mr.  Moore.  I  object  to  that. 

Mr.  Jeremiah  McAnarney.  I  object. 

The  Court.  I  will  let  it  stand. 

Mr.  Moore.  Save  my  rights. 

Mr.  Jeremiah  McAnarney.  Save  my  rights  on  it. 

Q.  The  answer  was  ‘yes,  sir’  as  I  understand  it?  A.  Yes.” 

James  F.  Bostock,  called  by  the  Commonwealth,  testified  as  follows : 
That  he  resides  at  25  Columbia  Street,  Brockton;  is  a  mill-wright,  and 
was  engaged  in  the  same  business  on  April  15,  1920. 

He  arrived  in  South  Braintree  on  April  15,  1920  at  about  the  hour  of 
7 :25  A.  M.  He  remained  there  until  4 :25  P.  M.  He  did  work  on  that 
day  at  both  factories  of  Slater  &  Morrill,  Inc. 

Witness  had  known  Alexander  Berardelli  probably  about  4  or  5 
months.  He  had  known  Mr.  Parmenter  for  about  15  years.  He  saw  both 
men  a  number  of  times  that  day. 

Witness  left  the  lower  factory  of  Slater  &  Morrill,  Inc.  on  Pearl  Street 
at  3  o’clock  or  thereabouts.  He  intended  to  take  the  3:15  P.  M.  electric 
car  going  to  Brockton.  As  witness  left  the  factory  there  was  a  man  filling 
Mr.  Slater’s  car  with  gasoline  at  the  corner  of  the  Slater  &  Morrill  lower 
factory  as  it  faces  out  on  to  Pearl  Street.  This  was  at  what  is  known  as 
the  cement  house,  at  the  corner  of  the  building  right  at  the  entrance. 
Mr.  Wade  was  filling  the  gasoline  tank  for  the  man  that  drives  Mr.  Slater’s 
car.  The  tank  overflowed  and  the  witness  watched  them  wipe  the  gas  off 
from  the  tank.  He  then  crossed  Pearl  Street  and  went  on  up  toward  the 
railroad  track. 

At  the  point  opposite  Rice  &  Hutchins’  factory,  on  the  right  hand  side 
of  Pearl  Street,  going  up  towards  the  railroad  track,  where  the  excava¬ 
tion  work  was  being  done,  there  was  a  pair  of  horses  attached  to  a  scoop. 
A  man  was  hollering  at  the  horses  and  the  witness  stopped  to  see  what 
he  was  hollering  at.  The  excavation  work  came  out  to  within  probably 
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5  or  10  feet  of  the  street.  The  horses  were  headed  in  towards  the  excava¬ 
tion.  The  man  and  the  scoop  were  probably  5  or  10  feet  from  the  street. 

The  witness  then  walked  on  up  the  street.  He  saw  Mr.  Parmenter 
and  Mr.  Berardelli  coming  down  the  street  and  as  he  walked  towards 
them,  Mr.  Parmenter  said  to  him  “Bostock,  when  you  go  up  by,  you  go 
into  the  factory  and  fix  the  pulley  on  the  motor.”  And  the  witness 
answered  “I  am  going  to  get  this  quarter  past  three  car  to  Brockton  to  do 
a  repair  job,”  and  as  the  witness  started  to  turn  around  to  leave  him,  he 
heard  two  or  three  shots  fired  and  “as  I  swung  around  there  were  two 
men  shooting  at  him.” 

The  witness  was  looking  east  down  Pearl  Street.  He  saw  Mr.  Berar¬ 
delli  and  Mr.  Parmenter  in  the  street.  Mr.  Berardelli  was  on  his  knees 
in  a  crouched  position  as  though  he  was  guarding,  with  his  hand  over  his 
head,  as  though  he  was  guarding  himself,  and  the  man  who  was  firing 
at  him  was  standing  so  close  “as  if  the  man  was  touching  him  when  he 
fired  at  him.”  Mr.  Berardelli  at  that  time  was  facing  the  factory. 

Q.  Where  was  the  man  you  say  that  was  doing  the  shooting?  A. 
Standing  off  from  the  street,  probably  not  five  feet  away  from  him,  not — 
right  on  to  him,  practically  on  to  him.” 

The  witness  saw  four  men,  Mr.  Berardelli,  Mr.  Parmenter  and  the 
two  that  were  doing  the  shooting.  Mr.  Parmenter  started  to  walk  in  an 
easterly  direction  down  Pearl  Street  on  the  left  hand  side  very  slow  and 
as  he  got  probably  25  or  30  feet,  he  started  to  go  down  and  somebody 
caught  him.  When  he  started  to  go  down  there  was  a  stone  and  grass 
place  and  a  stone  step,  and  as  he  started  to  fall  somebody  helped  him  and 
lowered  him.  The  witness  could  not  tell  who  it  was.  There  were  prob¬ 
ably  8  or  10  shots. 

“Q.  What  did  you  see  this  man  you  saw  standing  over  Berardelli  do 
after  that?  A.  Why,  he  stood  there  over  him.  He  shot,  I  should  say, 
he  shot  at  Berardelli  probably  4  or  5  times.  He  stood  guard  over  him.” 

At  the  time  the  witness  swung  around  to  look  east  on  Pearl  Street  in 
response  to  the  shots  that  he  had  heard,  he  estimates  that  he  was  away 
from  the  scene  of  shooting  about  50  or  60  feet.  He  started  to  walk  in 
the  direction  of  the  crime  scene.  The  men  engaged  in  the  shooting  then 
turned  and  shot  at  him  twice.  The  witness  then  started  westward  for 
the  railroad  crossing. 

The  two  men  engaged  in  the  shooting  were  within  5  or  10  feet  of  each 
other  on  Pearl  Street.  The  witness  saw  the  men  who  had  fired  at  Mr. 
Parmenter  beckon  in  the  direction  of  lower  Pearl  Street.  The  witness 
then  saw  an  automobile  come  from  a  point  beyond  and  east  of  the  Slater  & 
Morrill,  Inc.  factory. 

“Q.  How  many  bandits  .  .  .  did  you  see  on  the  road  at  any  time? 
A.  Four. 

Q.  During  the  shooting?  A.  Three  on  the  road.  I  saw  the  two 
that  done  the  shooting  and  one  other  got  off  the  running  board  or  got  out  of 
the  auto,  I  could  not  positively  swear  whether  he  got  out  of  the  automobile 
or  whether  he  was  on  the  running  board,  but  he  got  out  and  helped  throw 
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the  two  cans,  or  boxes,  whatever  they  were,  that  had  the  payroll,  in. 

Q.  Now,  take  up  the  story  from  the  time  you  saw  the  automobile 
coming  up  by  Slater’s  there,  tell  us  what  happened,  what  you  saw  happen. 
A.  I  saw  first,  I  saw  the  machine  come  up.  I  saw  this  man  come 
up  to  where  the  — 

Q.  When  you  say ‘this  man’ which  one  do  you  mean?  A.  I  could 
not  tell  you. 

Q.  You  meant  the  third  man  you  saw?  A.  The  third  man,  yes. 
He  got  up,  and  when  he  got  to  within  about  probably  10  or  15  feet  he  came 
out  of  that  automobile  and  run  to  where  the  other  two  stood,  and  he  picked 
up  one  can  and  one  of  the  bandits  who  stood  took  the  other,  and  the  man 
who  was  with  them  got  into  the  back  seat  of  the  car,  and  as  I  say,  as  he 
came  towards  the  railroad  crossing  he  crawled  from  the  back  seat  to  the 
front  seat.” 

The  money  boxes  were  put  in  on  the  left  hand  side  of  the  car  going 
up  Pearl  Street,  that  is  on  the  Rice  &  Hutchins  factory  side. 

As  the  automobile  came  up  Pearl  Street,  Mr.  Parmenter  was  probably 
some  20  or  25  feet  away  from  the  car,  while  Mr.  Berardelli  could  not  have 
been  8  or  10  feet  away.  At  that  time  Mr.  Berardelli  laid  in  the  street 
just  off  the  sidewalk.  He  laid  right  by  the  corner  of  the  sidewalk.  He 
could  not  have  been  but  a  very  few  feet, — I  could  not  say, — probably  5 
feet  or  such  a  matter. 

Witness  cannot  tell  how  many  shots  were  fired  by  any  particular 
bandit.  The  man  he  saw  standing  over  Mr.  Berardelli  fired  one,  two, 
three,  why  “I  should  say  fired  five,  and  he  fired  two  at  me.”  The  second 
bandit  fired  probably  two.  “I  should  say  he  shot  about  the  same  number.” 
He  shot  at  Mr.  Parmenter  twice  as  he  stood  in  front  of  him.  As  Mr. 
Parmenter  walked  across  the  street  he  shot  twice  where  he  was  going, 
to  his  back.” 

The  man  who  got  out  of  the  automobile  fired  no  shots.  By  the  time 
the  automobile  reached  the  railroad  crossing  the  witness  was  at  the  end 
of  the  high  board  fence  on  the  right  hand  side  of  Pearl  Street  going 
towards  Hancock  Street.  Witness  was  just  around  the  corner  of  the 
high  board  fence  at  the  extreme  west  end  of  the  fence.  The  car  came  up 
the  hill  in  first  speed,  then  it  was  thrown  into  second  as  it  got  beyond  the 
water  tank  and  was  thrown  into  high  speed  at  the  railroad  crossing. 
“If  I  laid  out  at  arm’s  length  I  could  have  touched  the  spokes  of  the  car 
as  it  passed  me.” 

The  car  was  a  Buick  car.  The  back  end  glass  was  broken  out  and 
the  covering  on  the  curtain  on  one  side  was  flying  out,  and  one  of  the 
bandits  laid  out  over  on  the  outside  of  the  car,  on  the  right  hand  side  of 
the  car  going  towards  Hancock  Street,  firing  as  he  came  along  all  the  way 
up  the  street. 

“Q.  From  the  time  the  car  reached  the  crossing,  as  it  went  up  the 
street,  did  you  hear  any  shots  fired?  A.  As  it  went  up  the  street? 

Q.  I  mean  from  the  time  it  got  to  the  hill,  from  the  time  it  left  the 
crossing  to  go  up  further,  did  you  hear  any  shots  fired?  A.  I  heard 
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him  fire  shots  until  they  got  to  where  there  was  a  lot  of  automobiles  in 
front  of  the  cobbling  shop  as  he  got  up  the  road,  and  I  heard  him  fire  from 
there.  Then  I  did  not  stop  there.  I  went  back  to  where  Berardelli  was.” 

The  witness  saw  the  crossing  tender,  Michael  Levangie,  before  the 
automobile  reached  the  railroad  crossing  and  he  hollered  to  him  to  lower 
the  gate.  The  crossing  tender  was  right  at  the  end  of  the  gates  near  the 
gateman’s  shanty  on  the  east  side  of  the  railroad  crossing. 

Witness  could  see  there  were  four  in  the  car  but  he  could  not  say 
there  were  more. 

After  the  car  passed,  the  witness  went  to  where  the  body  of  Mr.  Berar¬ 
delli  was  lying.  He  laid  just  off  the  sidewalk.  He  was  in  a  kind  of 
crouched  position.  The  witness  helped  to  lay  him  out.  Mr.  Berardelli  was 
probably  about  8  to  10  feet  west  of  the  telegraph  pole,  on  the  right  side  of 
Pearl  Street  going  toward  the  Slater  &  Morrill  factory  and  appearing 
in  the  photograph,  Exhibit  8,  nearest  to  the  easterly  corner  of  the  Rice  & 
Hutchins  factory  as  same  abuts  out  on  to  Pearl  Street. 

Before  the  shooting  and  as  the  witness  came  up  Pearl  Street  from  the 
Slater  &  Morrill,  Inc.  factory,  he  had  seen  two  of  the  bandits  leaning  on 
the  fence  on  the  left  hand  side  of  Pearl  Street  directly  in  front  of  Rice  & 
Hutchins  factory.  They  stood  just  about  right  opposite  the  telegraph 
pole  that  appears  in  the  photograph,  Exhibit  No.  7.  The  two  men 
leaning  against  the  fence  were  practically  right  together. 

Witness  saw  the  man  who  shot  at  Mr.  Berardelli  reach  for  his  pocket, 
take  something  out  and  act  as  though  he  was  slipping  it  into  the  gun. 
That  was  while  the  bandits  were  waiting  for  the  automobile  to  come  up 
the  road. 

“Q.  How  long  was  it,  or  how  short  a  time  was  it,  after  Berardelli  fell 
that  the  car  came  up  to  where  his  body  was,  can  you  give  us  any  idea? 
A.  Well,  I  don’t  know.  It  seemed  quite  a  little  while,  but  probably  it 
wasn’t.  I  should  say  probably,  at  the  least,  three  or  four  minutes. 

Q.  Will  you  now  describe,  so  far  as  you  can,  the  appearance  of  the 
men  who  were  doing  the  shooting?  A.  Why,  there  was  two  dressed 
in — the  two  that  was  doing  the  shooting  was  dressed  in  sort  of  dark 
clothes,  with  caps,  dark  caps.  I  should  say  they  was  fellows  of  medium 
build,  fellows  not  quite  so  heavy  as  I  am. 

Q.  Can  you  tell  us  anything  further  about  their  appearance?  A. 
Why,  they  appeared  to  be  foreigners. 

Q.  Can  you  tell  us  what  nationality?  A.  Well,  I  should  call 
them  Italians. 

Q.  Can  you  tell  us  anything  more  definitely  how  their  features 
looked  to  you?  A.  They  was  smooth  face,  dark  complected.  One  I 

should  call  swarthy,  dark  complected. 

Q.  Can  you  describe  the  appearance  of  the  man  you  saw  leaning 
out  of  the  car  and  shooting  going  over  the  crossing?  A.  Well,  I  don’t 
know  as  I  could  really  describe  him. 

Q.  How  far  was  he  from  you?  I  understand  you  were  around  the 
fence  at  that  time.  How  far  was  he  from  you  when  you  saw  him 
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leaning  out  and  shooting?  A.  Well,  as  I  was  around  the  fence  he  was 
coming  towards  me,  and,  as  I  told  you,  if  I  had  laid  around  the  corner  of 
the  fence  I  could  have  almost  reached  out  and  touched  that  car  as  it  passed 

me. 

*  *  *  * 

Q.  Have  you  been  able  to  identify  any  of  those  men?  A.  No, 

sir.” 

Witness  was  taken  to  the  Brockton  police  station  and  there  saw  the 
defendants. 

“Q.  Could  you  tell  whether  or  not  they  were  any  of  the  men  ?  A. 
No,  sir,  I  could  not  tell  whether  or  not  they  was,  no,  sir.” 

Witness  picked  up  some  shells  after  the  shooting  about  two  or  three 
feet  from  the  crime  scene.  Witness  left  them  in  the  office  of  Slater  & 
Morrill,  Inc.  He  picked  up  three  or  four. 

“Q.  You  turned  them  over  to  Mr.  Fraher?  A.  No.  I  left  them 
in  the  office  of  Slater  &  Morrill,  in  one  of  the  desks. 

Q.  Is  that  all  you  found  there?  A.  That  is  all.  I  saw  some 
others  picked  up.  I  saw  some  others  had  some  others  but  that  is  all  I 
picked  up.” 

Witness  helped  pick  up  Mr.  Parmenter  and  take  him  to  a  nearby 
house.  Witness  believes  that  Mr.  Berardelli  died  in  his  arms. 

“Q.  Did  you  see  Berardelli  do  anything  during  the  shooting?  I  mean, 
make  any  movements  other  than  you  have  described  to  the  jury  here? 
A.  No,  I  did  not.  I  thought  he  spoke  to  them.  He  acted  to  them  as 
though  he  knew  the  men  and  spoke  to  them. 

“Q.  How  did  he  act  that  made  you  think  that?  A.  Why, — 
well,  I  don’t  know  how  he  acted,  but  as  he  was  in  this  position  he  said 
something.  I  couldn’t  say  what  it  was,  whether  he  was  hollering  for  help, 
or  what  it  was.  I  was  getting  out  of  the  way  myself.  I  couldn’t  tell  what 
he  was  saying.” 

Witness  had  seen  Mr.  Berardelli  with  a  revolver  in  the  shop  a  number 
of  times.  Mr.  Berardelli  carried  the  revolver  in  his  hip  pocket. 

“Q.  How  long  before  the  shooting  had  you  last  seen  the  revolver  in 
Berardelli’s  possession?  A.  I  think  the  Saturday  night  before  the 
shooting. 

Q.  What  kind  of  a  revolver  was  it,  do  you  know?  A.  No,  I 
couldn’t  tell  you  the  make  of  it.  I  don’t  know  anything  about  revolvers. 
It  was  a  38  calibre  revolver,  that  is  all  I  can  tell  you.  I  don’t  know.  I 
never  owned  one  ...  It  was  nickel-plated.” 

Witness  does  not  know  how  long  he  had  possessed  the  revolver.  Wit¬ 
ness  had  seen  it  in  Mr.  Berardelli’s  possession  probably  a  month  or  two. 

(Mr.  Williams  then  showed  a  revolver  to  the  witness.) 

“Q.  (By  Mr.  Williams)  Can  you  say  whether  or  not  the  revolver 
that  you  saw  in  Berardelli’s  possession  was  similar  in  appearance  to  the 
revolver  I  now  show  you  ? 

Mr.  Moore.  I  object,  if  your  Honor  please. 

The  Court.  Well,  on  the  assurance  I  have  been  given,  I  think  I 
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shall  receive  it. 

Mr.  Moore.  I  object  to  the  form  of  the  question. 

Q.  To  the  best  of  your  knowledge,  belief  or  recollection,  is  the 
revolver  that  I  now  show  you  like  in  appearance  to  the  one  you  saw  in 
Berardelli’s  possession? 

“Mr.  Moore.  That  I  object  to. 

The  Court.  You  may  answer 

Mr.  Moore.  Your  Honor  will  save  me  an  exception? 

The  Court.  Certainly. 

The  Witness.  Do  you  want  me  to  answer 

Mr.  Williams.  Yes. 

A.  Well,  I  should  say  it  is  a  revolver  similar  to  that,  yes,  that  kind 
of  a  revolver.” 

Witness  cannot  tell  how  many  cylinders  there  were  in  the  revolver 
that  he  saw  in  the  possession  of  Mr.  Berardelli. 


Cross-Examination 

(By  Mr.  Jeremiah  McAnarney)  Witness  had  known  Mr.  Berardelli 
about  5  or  6  months.  Mr.  Berardelli  was  a  special  officer  at  the  factory. 
The  witness  had  occasion  to  be  at  the  factory  early  in  the  morning  to  do 
repair  work  and  Mr.  Berardelli  would  open  the  door  and  let  him  in.  Wit¬ 
ness  had  seen  him  with  a  revolver  a  good  many  mornings  when  he  went 
there.  Witness  joshed  him  about  this  and  asked  him  if  he  carried  it  to 
shoot  rats  or  what  he  carried  it  for. 

“Q.  Did  you  see  him  with  more  than  one  kind  of  a  revolver?  A. 
No,  sir.  I  never  took  any  particular  notice  of  that,  but  I  think  once  he 
showed  it  to  me  ....  I  couldn’t  tell  exactly  when  it  was,  but  one  morn¬ 
ing  right  at  the  elevator.  I  got  there,  if  I  remember — I  got  there  on 
the  train  that  left  quarter  to  six,  and  he  was  at  the  door  and  let  me  in.  I 
knew  him  quite  well,  and  he  fooled  with  me,  and  I  asked  him  if  he  had  his 
gun  ...  He  showed  it  to  me  that  particular  morning  and  I  looked  at  the 
gun.” 

Witness  saw  the  gun  but  on  one  occasion.  On  that  occasion  it  was 
in  the  hands  of  the  witness. 

“Q.  Have  you  a  distinct  recollection  of  anything  on  that  revolver? 
A.  No,  sir,  not  one  particularly.  I  couldn’t  tell  it  if  I  saw  it  again. 

Q.  And  that  is  the  only  time  you  saw  it?  A.  Yes,  sir.  I  have 
seen  it  a  number  of  times  in  his  possession. 

Q.  But  you  couldn’t  tell  it  again?  A.  No,  sir. 

Q.  And  you  don’t  know  whether  this  is  the  revolver?  A.  No, 

sir.” 


Lewis  L.  Wade,  called  by  the  Commonwealth,  testified  as  follows: 
That  he  has  resided  at  195  Hollis  Avenue,  Braintree  for  about  four  years; 
has  been  employed  by  Slater  &  Morrill,  Inc.  for  about  fifteen  years.  He 
was  so  employed  on  April  15th,  1920.  He  was  then  employed  in  the  sole 
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leather  room  at  factory  number  1,  that  is  the  one  on  Pearl  Street  below 
the  Rice  &  Hutchins  factory.  The  witness  also  had  charge  of  the  cement 
house  at  the  entrance  to  Slater  &  Morrill’s  factory  on  Pearl  Street.  In 
the  cement  house  was  kept  kerosene,  gasoline  and  cement. 

Just  previous  to  the  murder  of  April  15,  1920,  the  witness  was  filling 
Mr.  Slater’s  car  with  gasoline  at  the  cement  house.  This  was  about  7 
minutes  to  3  in  the  afternoon.  There  was  present  with  the  witness  Mr. 
Slater’s  chauffeur,  Hans  Behrsin.  After  the  tank  was  filled  with  gasoline, 
the  chauffeur  drove  it  on  up  Pearl  Street  towards  the  railroad  crossing. 

After  Mr.  Slater’s  car  left  the  cement  house,  the  witness  hung  up 
the  hose,  uncoupled  it  from  the  pump  and  then  locked  the  pump.  He  then 
came  out  of  the  cement  house.  He  was  just  in  the  act  of  snapping  the 
lock  on  the  cement  house  door  when  he  heard  a  shot  from  his  right,  that 
is  to  the  west  of  him  up  Pearl  Street. 

There  were  a  number  of  Italians  doing  excavation  work  on  the  right 
side  of  Pearl  Street,  going  towards  the  railroad  crossing  and  the  witness’ 
first  thought  was  that  they  were  fighting  but  then  he  saw  Mr.  Berardelli 
on  the  sidewalk. 

The  witness  saw  Mr.  Parmenter  run  across  the  road,  and  there  was 
a  dirt  truck, — the  horses  were  out  over  the  gutter  and  the  truck  was  on 
the  sidewalk,  and  as  Mr.  Parmenter  ran  by  it  the  witness  could  see  him 
no  more.  The  witness  saw  Mr.  Berardelli  in  a  crouching  position  and 
one  of  the  bandits  was  standing,  not  at  the  most  over  5  feet  away  from 
Mr.  Berardelli  and  he  was  in  a  crouching  position.  He  was  jumping  back 
and  forth  and  the  witness  saw  him  shoot  and  then  he  saw  him  shoot  again 
in  the  direction  of  Mr.  Berardelli.  That  would  be  in  a  southerly  direction. 
Mr.  Berardelli  was  facing  northeast  and  the  man  doing  the  shooting  was 
facing  southward. 

Then  the  witness  saw  a  car  come  up  Pearl  Street,  and  stop, — he  isn’t 
sure  whether  it  stopped  or  not,  and  there  was  a  man  at  the  wheel.  He 
was  a  pale  faced  man,  witness  judges  probably  about  30  or  35.  He  looked 
like  a  sick  man. 

There  was  another  shot  fired  from  up  Pearl  Street  where  the  hold-up 
was  and  the  driver  of  the  car  put  her  in  full  speed  and  went  up  the  hill, 
and  the  man  that  was  shooting  at  Mr.  Berardelli  went  out  on  the  side  of 
the  road  and  picked  up  the  money  box  with  his  two  hands  and  put  it  into 
the  car  and  he  got  into  the  car.  Witness  cannot  say  for  sure  whether 
this  man  shot  again  or  not,  but  he  thinks  that  he  did  and  witness  believes 
that  he  shot  at  the  man  on  the  road. 

Then  the  witness  turned  into  the  office  and  called  the  emergency 
alarm,  and  after  putting  in  the  call  then  he  ran  out  into  the  street  again. 
He  went  to  where  Mr.  Berardelli  lay  and  found  that  he  was  not  dead.  Mr. 
Berardelli  was  lying  on  the  sidewalk  about  midway  of  the  Rice  &  Hutchins 
factory  and  on  the  north  side  of  Pearl  Street.  “There  used  to  be  a  tree 
and  there  is  a  stump  there  now,  and  between  that  stump  and  the  post 
with  the  fire  alarm  box  on  it  he  dropped,  and  when  he  dropped  he  dropped 
on  to  his  left  side  and  rolled  over  on  to  his  back,  and  he  was  exactly  between 
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that  stump  and  the  telegraph  pole  with  the  fire  alarm  box  on  it,  only  he 
was  on  the  sidewalk.” 

The  end  of  the  fence  that  runs  along  by  the  Rice  &  Hutchins  factory 
is  just  where  the  telegraph  pole  is  with  the  firm  alarm  box  on  it.  Mr. 
Berardelli’s  body  was  west  of  this  telegraph  pole  up  towards  the  crossing 
about  9  or  10  feet  from  the  telegraph  pole. 

At  the  time  that  the  man  whom  the  witness  saw  shooting  at  Mr. 
Berardelli,  was  firing,  the  gutter  was  between  the  man  firing  and  Mr.  Ber- 
ardelli.  The  man  firing  was  on  the  sidewalk  side.  The  man  shooting  at 
Mr.  Berardelli  was  kind  of  a  short  man,  had  black  hair.  He  was  bare¬ 
headed  and  witness  estimates  his  weight  as  probably  140  pounds.  He 
might  have  weighed  more  and  he  might  have  weighed  less.  The  man 
probably  at  that  time  was  about  26  or  27  years  old.  He  had  on  a  gray 
shirt.  His  hair  was  blown  back.  He  needed  a  shave  and  his  hair  was 
cut  what  you  call  feather  edge  in  the  back. 

“Q.  Have  you  seen  that  man  you  saw  shooting  at  Berardelli  that 
day  since  then?  A.  I  thought  I  saw  him.” 

Witness  states  that  he  thought  he  saw  him  at  the  Brockton  police 
station  about  a  month  after  the  crime. 

“Q.  Do  you  see  him  in  the  court  room  now? 

Mr.  McAnarney.  Just  a  minute.  I  object. 

The  Court.  What  is  your  objection?  I  will  hear  your  objection. 

Mr.  McAnarney.  The  question  is  leading,  indicating  to  the  wit¬ 
ness,  clearly, — ‘Do  you  see  him  in  the  court  room  now?’ 

The  Court.  Do  you  say  you  have  seen  him  since?  If  you  have, 
where  ? 

A.  I  thought  I  saw  him  at  the  Brockton  police  station. 

The  Court.  Any  other  time? 

A.  No,  not  that  I  know  of. 

Mr.  Williams.  Does  your  Honor  rule  that  question  is  admissible? 

The  Court.  I  think  you  should  go  a  little  further.  He  says  he  has 
not  seen  him  since. 

Q.  Well,  where  did  you  see  him  in  the  Brockton  police  station? 
A.  It  was  upstairs.  I  don’t  know  what  the  room  is  used  for. 

Mr.  McAnarney.  The  witness  didn’t  say  he  did  see  him.  He 
thought  he  saw  him  in  the  Brockton  police  station. 

The  Court.  Is  that  your  judgment  that  you  saw  him  in  Brock¬ 
ton  police  station  ? 

A.  I  thought  I  saw  him. 

The  Court.  Is  it  a  thought  or  guess,  or  is  it  your  judgment,  your 
recollection  of  the  man  from  what  you  saw  on  the  day  of  the  shooting? 
A.  Well,  I  did  at  that  time. 

The  Court.  And  that  was  your  judgment?  A.  Yes,  sir. 

The  Court.  You  may  answer. 

[The  question  is  read.] 

A.  Well,  it  was  up, — I  don’t  know, — one  flight,  I  think.  There 
was  a  large  room  there,  and  there  was  a  little  room  off  that  room,  at  the 
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north  end  of  that  room,  and  I  saw  him  in  there. 

Q.  Now,  will  you  look  around  this  court  room?  A.  Yes,  sir. 

Q.  And  will  you  tell  the  jury  if  the  man  you  saw  in  the  Brockton 
police  station,  who  you  say  in  your  judgment  was  the  man  who  did  the 
shooting  that  day,  is  in  the  court  room?  A.  I  would  not  say  for  sure. 

Q.  What  is  your  best  judgment?  A.  Well,  he  resembles, — 
looks  somewhat. 

Q.  And  which  is  the  man  you  say  “he  resembles, — looks  somewhat?” 
A.  The  man  sitting  there. 

Q.  Which  man?  A.  The  man  on  my  left  in  that  cage. 

Q.  Where?  A.  Bight  there. 

The  Court.  There  are  two  on  your  left. 

The  Witness.  I  mean  the  one  on  this  side. 

Q.  Point  him  out,  the  one  you  mean.  Which  man  do  you  mean? 
A.  The  man  with  the  black  hair. 

Q.  There  are  fifty  men  with  black  hair.  A.  That  man  in  the 
cage. 

Q.  That  man  in  the  cage, — which  one?  A.  With  the  black  hair. 

Q.  On  which  side?  A.  Coming  in,  he  would  be  on  the  left. 

Q.  As  you  are  looking  now,  which  man  in  the  cage  do  you  say? 
A.  The  man  with  the  black  hair  on  this  end  of  the  cage. 

Q.  Do  you  know  what  his  name  is?  A.  Why,  yes. 

Q.  What?  A.  I  can’t  remember  his  first  name. 

Q.  What  is  his  last  name?  A.  Sacco. 

Q.  Is  he,  in  your  best  judgment,  the  man  you  saw  shooting  at  Ber- 
ardelli  that  day? 

Mr.  McAnarney.  I  object. 

The  Court.  I  thought  it  was  the  question  I  framed,  and  the  answer, 
“What  was  his  judgment?” 

Mr.  Williams.  You  were  asking  about  the  man  in  the  Brockton 
police  station ;  I  am  asking  about  the  man  he  now  points  out  in  the  court 
room. 

The  Court.  You  may  ask  about  his  best  judgment  today. 

Mr.  McAnarney.  Your  Honor  will  save  my  exception. 

The  Court.  I  want  to  ask  the  question,  and  see  whether  it  is  the 
one  I  put,  or  not. 

[The  question  is  read.] 

Mr.  McAnarney.  That  question  I  object  to. 

Mr.  Moore.  Will  you  save  my  exception? 

The  Court.  Wouldn’t  it  be  better  if  you  waited  with  your  exception 
until  the  Court  ruled?  You  may  ask  him  what  is  his  best  judgment  as 
to  whether  the  man  whom  he  has  called  Sacco  is  the  man  whom  he  saw 
on  the  day  of  the  alleged  shooting.  I  will  save  an  exception,  if  you  desire, 
to  that  question. 

Mr.  Moore.  Yes,  sir. 

[The  question  suggested  by  the  Court  is  read.] 

Q.  Will  you  answer  the  question?  A.  May  I  have  it  read  over 
again? 
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Q.  Yes,  sir. 

[The  question  is  again  read.] 

A.  Well,  I  ain’t  sure  now.  I  have  a  little  doubt. 

Q.  What  is  your  best  judgment  is  the  question,  Mr.  Wade. 

The  Court.  Pay  attention,  Mr.  Witness,  to  the  question. 

The  Witness.  My  best  judgment, — I  don’t  understand. 

The  Court.  What  is  your  best  recollection,  if  you  have  any?  What 
is  your  best  judgment? 

A.  Well,  my  best  judgment  is  this:  If  I  have  a  doubt,  I  don’t  think 
he  is  the  man. 

Q.  What  do  you  mean  by  that,  Mr.  Witness? 

Mr.  McAnarney.  Just  a  minute. 

A.  What  do  I  mean  by  the  statement  I  made? 

Q.  Yes.  A.  Well,  the  reason  why  I  had  a  doubt,  I  have  seen  a 
man  that  resembled  him,  the  man  that  I  saw  that  day,  and  that  is  the 
reason  why  I  have  a  little  doubt. 

Q.  When  did  you  first  have  any  doubt  in  regard  to  Sacco?  A. 
About  three  or  four  weeks  ago? 

Q.  Had  you  had  any  doubt  before  then?  A.  No. 

Q.  Do  you  recall  talking  with  me  in  the  early  part  of  this  trial? 
A.  Yes,  sir. 

Q.  Did  you  tell  me  then  that  Sacco  was  the  man  that  you  saw  shoot¬ 
ing  at  Berardelli? 

Mr.  McAnarney.  Wait.  I  object. 

The  Witness.  When  was  that — 

The  Court.  Wait  one  minute.  You  don’t  bring  yourself  within  the 
statute.  You  must  first  call  his  attention  to  the  particular  occasion. 

Q.  Do  you  recall  the  first  occasion  that  I  talked  with  you  in  regard 
to  this  case  in  this  court  house?  A.  Recently? 

Q.  The  first  time  I  ever  talked  with  you  about  this  case  in  this  court 
house  ? 

The  Court.  When  was  that? 

Mr.  Williams.  I  am  asking  if  he  recalls,  if  your  Honor  please. 

The  Witness.  I  remember  last  week  you  talked  with  me. 

Q.  That  is  the  first  time  you  talked  with  me  in  the  court  house  wasn’t 
it?  A.  Yes,  sir. 

Q.  And  were  you  in  the  small  room  by  the  District  Attorney’s  room? 
A.  Yes,  sir. 

Q.  Did  I  ask  you  at  that  time  if  the  defendant  Sacco  was  the  man 
you  had  seen  shooting  at  Berardelli?  A.  I  don’t  remember  that. 

Mr.  McAnarney.  I  object. 

Q.  You  don’t  remember  that?  A.  No,  sir. 

Q.  Do  you  remember  whether  you  told  me  that  he  was  the  man  ? 

Mr.  Moore.  I  object. 

The  Court.  You  may  answer. 

Mr.  Moore.  Exception. 

The  Court.  [To  the  jury.]  Gentlemen,  I  should  explain  to  you  the 
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purpose  of  this  inquiry.  This  is  not  in  any  way  evidence  of  the  fact. 
Under  the  statute,  although  prosecution  calls  a  witness,  if  a  witness 
has  made  contradictory  statements  outside,  inquiries  may  be  made  with 
reference  to  those  statements,  solely  with  one  view,  and  that  is,  to  attack 
the  credibility  of  the  witness.  It  is  not  affirmative  evidence  of  anything; 
it  simply  attacks  the  credibility  of  a  witness,  and  as  far  as  it  can  go  against 
the  defendant,  given  its  fullest  extent,  would  be  to  absolutely  discredit 
the  testimony  of  the  witness. 

Q.  Did  I  ask  you  at  that  time  if,  in  your  judgment,  Sacco  was  the 
man  you  saw  shooting  at  Berardelli?  A.  I  don’t  remember  that. 

Q.  Well,  did  I?  A.  No,  sir. 

Q.  You  say  no.  Did  I  ask  you  any  questions  about  Sacco?  A. 
No,  sir. 

Q.  What?  A.  Not  that  I  remember. 

Q.  Do  you  now  tell  me  and  tell  the  jury  that  I  did  not  ask  you  those 
questions  in  that  ante-room  by  the  District  Attorney’s  room?  A.  I 
don’t  remember,  Mr.  Williams,  that  you  asked  me  that. 

Q.  Did  I  have  any  talk  with  you?  A.  Yes,  sir. 

Q.  And  I  said  nothing  and  put  no  questions  to  you  regarding  Sacco? 
A.  You  talked  about  the  case  to  me. 

Q.  You  remember  that,  do  you?  A.  Yes,  sir. 

Q.  You  say  you  changed  your  judgment  about  four  weeks  ago? 
A.  Yes,  sir. 

Q.  Up  to  that  time  had  you  had  any  question  in  your  mind?  A. 
Well,  before  that  time? 

Q.  Yes.  A.  Well,  I  thought  I  was  a  little  mite  mistaken. 

“Q.  When  did  you  first  think  you  were  a  little  mite  mistaken?  A. 
Well,  when  I  went  down  to  the  Quincy  court. 

Q.  Down  to  the  Quincy  court.  Was  Mr.  Katzmann  present  in  the 
Brockton  police  court  when  you  appeared  there?  A.  Brockton  police 
station,  yes,  sir. 

Q.  Did  he  ask  you  at  that  time  if  Sacco  was  the  man  who  did  the 
shooting?  A.  Yes,  sir. 

Q.  What  did  you  tell  him?  A.  I  told  him  yes. 

Q.  Did  you  have  any  doubt  in  your  mind  at  that  time?  A.  Well, 

no,  not  then  I  don’t  think  I  did.” 

This  was  pretty  nearly  a  month  after  the  shooting.  Mr.  Williams’ 
talk  with  the  witness  was  since  he  changed  his  judgment.  Witness  states 
that  Mr.  Williams  on  that  occasion  asked  him  regarding  his  knowledge  of 
the  shooting. 

Q.  And  I  asked  you  questions  regarding  the  identification  of  the 
man  who  shot  Berardelli,  didn’t  I?  A.  I  don’t  remember  you  asking 
me  that  question. 

Q.  Are  you  honest  when  you  say  that?  A.  Yes,  sir,  I  am,  Mr. 
Williams. 

Q.  You  don’t  remember  me  asking  you  questions  of  identification? 
A.  No,  sir,  I  don’t,  to  tell  you  the  honest  truth. 
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Q.  Will  you  now  say  I  did  not  ask  you  if  the  defendant  Sacco  was 
the  man  who  shot  Berardelli?  A.  I  don’t  remember  you  asked  that 
question. 

Q.  Will  you  say  I  did  not  ask  you?  A.  No,  I  won’t. 

Q.  I  did  ask  you,  didn’t  I?  A.  I  don’t  remember  whether  you 

did  or  not  to  tell  you  the  truth. 

Q.  I  asked  you  more  than  once,  didn’t  I?  A.  I  don’t  remember 
that  Mr.  Williams.” 

The  witness  saw  an  automobile  on  Pearl  Street  other  than  Mr.  Sla¬ 
ter’s  car  down  below  the  Slater  &  Morrill,  Inc.  factory, — down  between 
the  third  and  second  telegraph  pole  down  Pearl  Street.  This  was  when 
he  came  out  of  the  cement  house.  He  believes  that  the  car  was  probably 
at  that  time  250  or  200  feet  away.  At  that  time  the  car  was  headed  up 
Pearl  Street  toward  the  railroad  crossing.  At  that  time  the  witness  saw 
no  men  in  the  car  but  he  did  see  a  man  outside  the  car. 

Later,  after  the  shooting  or  just  before  the  shooting  stopped,  he  saw 
the  car  coming  up  the  street.  The  car  passed  the  witness.  The  car  was 
black  and  it  was  very  dirty  in  back  and  it  had  an  oblong  window  with 
round  corners  and  it  had  no  glass  in  it.  Witness  does  not  know  the  make 
of  the  car;  would  judge  it  to  have  been  a  5-passenger  car.  There  was  a 
curtain  on  the  back  of  the  car,  on  the  left  hand  side  going  towards  the 
crossing, — the  side  towards  the  witness;  the  curtain  went  from  the  back 
of  the  car  to  the  back  end  of  the  door,  the  hinge  part,  “you  know  the  door 
opens,  and  where  the  hinge  is,  it  was  there.”  The  car  stopped  up  near 
where  the  shooting  was.  Then  the  witness  saw  the  man  that  was  shooting 
at  Mr.  Berardelli  walk  a  couple  of  steps  and  pick  up  the  money  box  and 
put  it  in  the  automobile. 

Witness  describes  the  other  man  on  Pearl  Street  engaged  in  the  crime 
scene  as  a  short  man,  about  5  feet  in  height,  a  little  over, — a  man  probably 
weighing  about  140  to  145  pounds.  He  had  straight  hair  and  he  had  a 
felt  hat  on  as  he  ran  across  the  road.  He  did  not  see  this  man  fire  any 
shots.  The  man  firing  at  Mr.  Berardelli,  the  witness  believes,  fired  two 
or  three  shots.  He  thinks  it  was  two. 

Witness  heard  two  shots  before  he  looked  up  to  see  what  was  going 
on.  He  heard  altogether  about  five  shots. 

The  witness  saw  nothing  sticking  out  of  the  rear  window  of  the 
automobile.  Further  describing  the  man  firing  at  Mr.  Berardelli,  the  wit¬ 
ness  says  that  he  had  hair  similar  to  examining  counsel,  kind  of  bald  on 
the  left  side  of  his  face.  He  needed  a  shave;  “you  would  not  call  him  a 
light  complexioned  man,  kind  of  dark.” 

Q.  Did  you  tell  Mr.  Katzmann  on  May  6th,  or  whatever  day  you 
were  there  in  the  Brockton  police  station,  that  you  could  swear  the  defen¬ 
dant  Sacco  was  the  man  that  you  saw  shooting  Berardelli  that  day? 

Mr.  Moore.  I  object. 

Mr.  Jeremiah  McAnarney.  I  object. 

The  Court.  You  may  answer.  I  have  already  explained  the  legal 
effect  of  it  even  though  he  may  have  said  that.  That  is  not  evidence 
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against  Sacco.  It  is  simply  evidence  that  contradicts  this  witness,  attacks 
his  credibility,  nothing  else. 

Mr.  Moore.  Will  you  please  reserve  an  exception,  your  Honor? 

A.  Yes,  I  did  say  it. 

Q.  Did  you  tell  him  at  that  time  there  was  no  doubt  about  it?  A. 
He  told  me  that — 

Q.  Pardon  me.  Answer  my  question  if  you  will.  A.  That  there 
was  no  doubt? 

Q.  Yes.  A.  I  don’t  remember  saying  that. 

Q.  Did  he  ask  you,  “Have  you  any  doubt  about  it?”  and  your  answer 
— A.  Yes,  he  did. 

Q.  And  your  answer  was  “No”?  A.  Yes,  sir. 

Witness  states  that  he  saw  Mr.  Berardelli  make  a  movement  or  mo¬ 
tion  with  his  right  hand  and  it  was  going  towards  his  pocket  [indicating] . 
This  was  before  Mr.  Berardelli  dropped  on  to  the  ground. 

Q.  That  is,  for  the  purposes  of  the  record,  you  describe  it  his  right 
hand  was  in  back  of  him?  A.  Yes,  like  that,  not  way  behind,  but  it 
-  was  right  here  like  that  [indicating] . 

Q.  Over  what  portion  of  his  body?  A.  About  his  hip,  I  should 
say,  right  here  [indicating]. 

“Q.  Which  hip?  A.  The  right.” 

Cross-Examination 

(By  Mr.  Jeremiah  McAnarney.) 

“Q.  At  that  time  he  was  partially  down,  was  he?  A.  Yes. 

Witness  does  not  remember  whether  Mr.  Berardelli  had  on  an  over¬ 
coat  or  not.  He  did  not  notice.  Witness  was  some  72  or  73  paces  from 
the  scene  of  the  shooting  and  down  below  the  scene  of  shooting.  He  had 
to  look  up  towards  the  railroad  crossing. 

After  hearing  two  shots  at  the  time  that  the  witness  first  looked,  Mr. 
Parmenter  and  Mr.  Berardelli  were  removed  from  each  other  12  or  15 
feet.  When  the  witness  looked  he  saw  Mr.  Berardelli  in  a  stooping  posi¬ 
tion  at  a  point  near  the  gutter  formed  by  the  edge  of  the  sidewalk  and  the 
edge  of  the  street  on  the  left  hand  side  of  Pearl  Street  going  toward  the 
railroad  crossing.  There  were  two  men  at  about  the  immediate  vicinity 
of  the  shooting  crime  scene  in  addition  to  Mr.  Parmenter  and  Mr.  Berar¬ 
delli. 

When  the  witness  first  looked,  Mr.  Berardelli  was  in  a  stooping 
position,  and  the  man  firing  at  him  was  out  in  the  road  facing  him,  and 
then  the  witness  saw  Mr.  Parmenter  running.  At  that  time  Mr.  Par¬ 
menter  was  beyond  Mr.  Berardelli  toward  the  railroad  crossing,  about  15 
feet,  and  he  ran  to  the  right  of  Mr.  Berardelli  as  the  witness  was  facing 
toward  the  railroad  crossing.  Mr.  Parmenter  then  ran  behind  a  two- 
horse  dirt  truck  in  the  roadway  so  that  the  witness  could  no  longer  see 
him. 

The  man  firing  at  Mr.  Berardelli  was  changing  his  position  all  the 
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time  as  he,  the  witness,  was  looking  at  him.  That  is,  he  was  jumping 
back  and  forth  in  a  space  the  witness  estimates  as  four  feet.  Then  the 
witness  sawT  this  man  take  about  two  or  three  steps  and  pick  up  the 
money  box  and  put  it  in  the  automobile.  The  automobile  did  not  start 
instantly.  There  was  a  minute,  or  maybe  not  as  long  as  that,  before  the 
auto  started.  The  witness  saw  but  one  man  get  into  the  automobile. 
Witness’  view  of  the  right  side  of  the  automobile  going  up  Pearl  Street 
was  obstructed  by  the  horses  and  truck.  The  man  that  the  witness  did 
see  get  in  the  car  got  in  on  the  left  hand  side  of  the  car  going  towards  the 
railroad  crossing. 

The  horses, — the  right  hand  legs  of  the  horses  were  out  in  the  gutter 
of  the  road  and  they  were  facing  across  the  street  towards  the  Rice  & 
Hutchins  factory,  and  the  forward  wheels  of  the  truck  were  on  the  side¬ 
walk. 

Witness  got  the  impression  that  the  automobile  was  a  5-passenger 
car.  Witness  did  not  see  the  front  of  the  car,  but  he  did  see  that  the  back 
of  the  car  was  dirty  as  it  passed  by  him.  It  seemed  pretty  well  covered 
with  dirt  and  dust. 

The  man  that  the  witness  saw  shooting  at  Mr.  Berardelli  was  about 
26  or  27  at  that  time. 

“Q.  You  were  230  feet  away  from  him?  A.  I  don’t  know  how 
far  I  was.  I  measured  by  walking  down  the  hill  72  steps  or  73. 

Q.  Seventy-two  of  your  steps?  A.  Yes. 

Q.  You  stride  along  a  good  natural  step,  don’t  you?  A.  Well,  I 
naturally  would  take  a  longer  step  going  down  hill,  I  suppose. 

Q.  Now,  do  you  recall  the  next  day  in  Slater  &  Morrill’s  factory 
telling  three  of  the  fellows  there  that  you  chatted  with, — that  the  fellows 
that  did  the  job  were  19  or  20  years  of  age,  you  thought?  A.  I  do 
not  remember  that. 

Q.  Do  you  remember  talking  to  Reynolds?  A.  Charlie  Rey¬ 
nolds? 

Q.  Yes,  and  an  Italian  fellow  and  two  others,  four  of  them  there 
talking?  A.  I  talked  with  so  many  I  could  not  be  particular  to  say 
who  I  talked  with. 

Q.  Will  you  now  say  you  did  not  tell  four  fellows  there  the  next 
day  that  the  fellows  what  did  the  job  were  about  19  years  of  age?  A. 
I  could  not  say,  because  I  could  not  remember  so  far,  so  long  ago. 

Q.  You  said  something  about  four  weeks  ago  in  direct  examination 
to  Mr.  Williams.  What  was  that  you  were  saying?  You  said  something 
happened  about  four  weeks  ago.  A.  Oh,  about  seeing  this  man  in  the 
barber  shop. 

Q.  Seeing  what  man,  please?  A.  I  do  not  know  who  he  was. 
He  resembled  the  man  I  saw  shoot  Berardelli.” 

Witness  saw  this  man  in  a  barber  shop  on  Pearl  Street  in  South 
Braintree.  It  was  not  over  four  weeks  previous  to  the  time  of  testifying, 
maybe  not  more  than  three.  It  was  in  a  shop  owned  by  a  man  named 
Nick, — the  only  barber  shop  on  that  street.  It  was  a  Saturday  afternoon. 
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It  was  quarter  past  one  or  one  o’clock  and  the  witness  went  in  to  get  a 
hair-cut,  and  there  were  about  six  ahead  of  him  and  this  man  came  in. 
There  was  a  chair  right  beside  the  stove  and  he  sat  down  on  it,  probably 
about  four  or  five  feet  from  the  witness.  As  he  came  in  he  took  his  hat  off 
and  his  coat  and  he  sat  down  in  the  chair,  and  he,  the  witness,  looked  at 
him  and  wondered  where  he  had  seen  him  before,  but  he  could  not  place 
him,  and  when  he  went  home  at  night  he  spoke  to  his  wife  about  it,  and  the 
more  he  looked  at  that  man  at  that  time  the  more  he  seemed  to  have  a 
resemblance  to  the  man  he  saw  shoot  Mr.  Berardelli. 

Witness  testified  in  the  Quincy  court  on  the  26th  of  May  1920  on  the 
hearing  of  this  case.  In  connection  with  this  hearing,  Mr.  McAnarney 
asked  the  witness  as  follows : 

“Q.  On  page  33,  at  the  top  of  the  page,  the  third  question  from  the 
top  of  the  page  — 

‘Q.  You  were  not  able  at  that  time  at  the  Brockton  police  station 
to  positively  identify  this  man  ?  A.  I  had  a  little  doubt.’ 

Q.  You  so  testified  at  Quincy,  didn’t  you?  A.  If  I  remember, — 
it  is  so  long  ago,  I  may  have  said  that. 

Q.  If  you  said  it  then, — and  Mr.  Katzmann,  I  am  reading  from  the 
official  transcript, — if  you  said  it  then,  it  was  true,  wasn’t  it?  A.  If  I 
said  it,  it  must  have  been. 

Q.  Take  page  31,  Mr.  Katzmann,  the  fourth  question  from  the  top. 
‘Q.  Do  you  say  this  is  the  man  or  can  you  say  positively 

whether  he  is  or  not?  A.  I  do  not  want  to  make  a  mistake. 

This  is  too  damn  serious,  but  he  looks  like  the  man.’ 

Q.  Does  that  call  your  attention  to  the  question  and  your  answer? 
A.  Yes,  I  remember  that. 

Q.  Now,  did  you  later  on  have  this  question  put  to  you? 

‘Q.  Will  you  say  he  is  the  man?’ 
and  you  answered 

‘No,  I  will  not  say  so.’ 

Q.  You  so  answered  at  Quincy  last  May,  a  year  ago,  didn’t  you? 
A.  I  do  not  know,  it  is  so  long  ago. 

Q.  Have  you  got  anything  in  your  mind,  Mr.  Wade,  about  the  man 
you  saw  up  there  72  or  3  paces  up  that  street  other  than  that  he  is  a  dark 
complexioned,  medium  sized  man?  A.  No.” 

Re-direct  Examination 


(By  Mr.  Williams). 

“Q.  I  wish  to  call  your  attention  to  the  question  and  answers  in 
between  the  two  that  Mr.  McAnarney  put  to  you.  Were  you  asked  in  the 
lower  court 

‘Q.  You  will  not  say  positively  he  is  the  man,  will  you?’ 
and  you  answered 

‘A.  I  do  not  want  to  answer  that.  Must  I  answer  that  question  ?’ 
Was  that  asked,  and  did  you  so  answer?  A.  It  must  have  been  asked 
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or  it  would  not  have  been  there.  Of  course,  it  is  so  long  ago. 

Q.  Were  you  then  asked  by  your  interrogator 
‘Q.  I  would  like  an  answer.’ 
and  your  answer  was 

‘A.  Is  it  necessary  to  answer?’ 

Is  that  right?  A.  Yes. 

Q.  Did  you  then  answer 

‘A.  I  may  be  mistaken  but  still  I  don’t  think  so.  He  looks  like 

the  man  in  every  description.’ 

A.  I  must  have  said  that. 

Q.  Have  you  any  doubt  you  said  it?  A.  No. 

Q.  Mr.  Wade,  was  that  answer  that  you  then  gave  true?  A.  At 
that  time. 

Mr.  Jeremiah  McAnarney.  Pardon  me,  I  object. 

The  Court.  You  may  answer. 

Mr.  Jeremiah  McAnarney.  Pardon. 

The  Court.  He  may  answer  whether  he  told  the  truth  then  or  not. 

Mr.  Jeremiah  McAnarney.  This  particular  question  I  object  to. 
That  is  purely  cross  examination. 

The  Court.  Well,  you  asked  quite  a  number  of  questions  of  the  wit¬ 
ness  as  to  what  the  testimony  was  in  the  lower  court.  Now,  I  suppose  that 
having  been  opened  up  that  everything  he  testified  to  as  bearing  upon  the 
particular  question  about  which  you  inquired  was  made  competent  by  your 
inquiry  so  that  the  jury  could  get  the  whole  of  his  testimony  and  then  say 
whether  the  testimony  in  the  court  below  was  contradictory  of  what  he  has 
testified  to  here.  Now,  it  is  quite  a  usual  question  to  ask  a  man  if  he  then 
told  the  truth. 

Mr.  Jeremiah  McAnarney.  It  seems  to  me  that  is  cross  examin¬ 
ation.  I  have  more  liberty.  My  position  is  different  with  this  witness 
than  the  district  attorney’s  at  the  present  time.  This  is  the  district 
attorney’s  witness. 

The  Court.  That  is  true. 

Mr.  Jeremiah  McAnarney.  I  have  called  his  attention  to  state¬ 
ments  he  made  in  the  lower  court. 

The  Court.  I  have  already  told  them  about  it,  if  it  contradicts  and 
attacks  the  credibility  of  this  witness. 

Mr.  Jeremiah  McAnarney.  I  sincerely  feel  this  is  cross  examin¬ 
ation.  You  will  kindly  save  my  rights,  and  I  won’t  take  any  more  time 
on  it. 

The  Court.  Oh,  certainly.  We  cannot  go  beyond,  gentlemen, — we 
are  trying  these  cases  on  testimony  here  and  what  is  testified  here.  What 
a  witness  has  said  at  other  times  inconsistent  with  what  he  says  is  compe¬ 
tent  for  the  purpose  of  attacking  his  credibility,  and  nothing  else.  You 
may  inquire. 

Q.  Was  that  answer  that  you  then  and  there  made  true?  A. 
Will  you  please  give  me  that  question  again? 

Q.  Your  answer  was  that,  as  you  just  assented  to,  ‘I  may  be  mis- 
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taken,  but  still  I  don’t  think  so.  He  looks  like  the  man  in  every  descrip¬ 
tion.’  A.  I  must  have  said  it. 

Q.  Was  it  true?  A.  At  that  time,  yes. 

Mr.  Moore.  I  object  to  that  without  a  definition  as  to  what  is 
meant  by  ‘true.’  I  do  not  know,  frankly,  whether  he  means  that  is  a  true 
statement. 

The  Court.  The  difficulty  of  that,  it  is  for  the  witness  to  say. 
Many  times  I  have  heard  questions  put  that  I  could  not  understand  them 
when  I  was  at  the  bar,  but  the  question  is  whether  the  witness  under¬ 
stands.  If  the  witness  does  not  understand — because  he  is  the  one  that  is 
being  interrogated — it  is  for  him  to  say  whether  he  understands  it  or  not. 
If  he  does  not  understand  it,  he  must  say  so.  If  he  does  understand  it, 
then  he  may  answer.  You  can  take  him  up  further  if  you  desire  after  the 
question  has  been  put.  You  may  answer  that  question  if  you  can. 

The  Witness.  Well,  at  that  time,  yes. 

Q.  It  was  true  that  he  looked  like  the  man  in  every  description? 
A.  Yes,  at  that  time. 

Q.  Well,  if  it  was  true  then,  is  it  any  less  true  now? 

The  Court.  Now,  that  is  going  beyond  in  cross-examination.  He 
has  said  and  given  his  reasons  why  he  has  changed  his  mind,  and  it  is  for 
the  jury  to  say,  as  affecting  his  credibility.  Of  course,  there  is  a  limit. 
Mr.  Williams.  Very  well. 

The  Court.  In  the  right  of  counsel  to  cross-examine  his  own  wit¬ 
ness.  At  common  law  he  could  not  even  go  as  far  as  has  been  given  to 
you.  It  is  by  virtue  of  a  statute  which  allows  counsel  to  show  different 
inconsistent  statements  out  of  court. 

Cross-Examination 

Q.  [By  Mr.  Jeremiah  McAnarney.]  I  desire  now  to  couple  the  two 
questions  and  two  answers  together,  to  be  fair  to  the  witness. 

The  Court.  You  may. 

Q.  “Q.  I  assume  it  is  a  proper  question.” 

That  you  have  just  answered.  Answer, 

“A.  I  may  be  mistaken  but  still  I  don’t  think  so.  He  looks  like  the 
man  in  every  description.” 

Now  your  answer,  the  question  and  your  answer, 

“Q.  Will  you  say  he  is  the  man?  A.  No,  I  will  not  say  so.” 

You  did  so  testify  at  Quincy,  didn’t  you?  A.  Yes,  sir. 

Mary  E.  Splaine,  called  by  the  Commonwealth,  testified  as  follows: 
That  she  resides  at  11  Kane  Street,  Brockton,  Mass;  that  for  12  years  last 
past  she  has  been  employed  as  bookkeeper  by  Slater  &  Morrill,  Inc.  The 
bookkeeper’s  office  of  Slater  &  Morrill,  Inc.  is  located  in  the  southeast 
corner  of  the  Hampton  block,  second  floor.  There  are  six  windows  in  this 
room;  three  facing  east  toward  the  railroad  track  and  three  south  towards 
Pearl  Street.  The  room  itself  is  about  25  feet  square. 

The  witness  knew  Mr.  Parmenter  personally  and  Mr.  Berardelli  by 
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sight.  On  April  15,  1920  the  witness  saw  both  men  a  little  before  3 
o’clock.  At  that  time  they  were  both  standing  close  to  Miss  Mahoney’s 
table  in  the  office.  They  were  at  that  time  getting  ready  to  leave  the 
building  with  the  payroll. 

About  five  minutes  after  three  p.  m.  the  witness  saw  from  her  window 
both  men  walking  over  and  across  the  railroad  track.  At  that  time  each 
one  of  the  men  had  a  large  box.  After  crossing  the  railroad  track  they 
cut  diagonally  across  Pearl  Street  towards  the  Rice  &  Hutchins  factory 
and  disappeared  behind  the  high  board  fence  on  the  left  hand  side  of  Pearl 
Street  going  towards  the  Slater  &  Morrill,  Inc.  factory,  so  that  the  wit¬ 
ness  was  unable  to  see  them  longer.  The  witness  last  saw  them  just  before 
they  reached  the  corner  of  the  Rice  &  Hutchins  building  that  projects 
toward  Pearl  Street. 

Witness  next  heard  some  shots  which  sounded  like  back-fire  from 
an  automobile.  She  heard  seven  or  eight  such  shots  altogether.  On  hear¬ 
ing  these  sounds  the  witness  went  to  the  south  corner  window  of  the  office 
facing  on  to  Pearl  Street.  The  window  was  closed.  From  this  window 
witness  was  able  to  see  to  the  wooden  factory  of  Rice  &  Hutchins  and  the 
back  portion  of  the  brick  factory  of  Rice  &  Hutchins,  and  by  standing 
very  close  to  the  window  she  could  see  across  the  entire  railroad  crossing. 

From  this  position  she  saw  an  automobile  as  it  was  approaching, 
about  the  second  track,  just  about  leaving  the  crossing,  coming  up  Pearl 
Street.  When  this  automobile  was  about  half  way  between  the  railroad 
crossing  and  the  point  where  Railroad  Street,  running  in  front  of  the 
Hampton  House,  intersects  Pearl  Street  here  on  the  corner,  she  saw  a 
man  appear  on  the  right  hand  side  of  the  automobile  as  it  went  up  Pearl 
Street.  This  was  the  side  toward  the  witness. 

The  first  thing  the  witness  noticed  was  a  hand  laid  on  the  front  side  of 
the  auto  and  then  the  body  from  the  waist  up,  appeared  outside  the 
machine.  This  man  was  looking  in  the  direction  of  the  cobbler’s  shop. 

The  automobile  itself  was  a  touring  car.  From  the  length  of  the  car 
she  thought  it  was  a  seven-passenger.  The  top  was  up.  The  back  cur¬ 
tains  were  up,  but  the  curtain  between  the  back  seat  and  the  middle  seat 
was  not  buttoned  down.  That  was  where  the  man  appeared,  between 
those  two  places. 

Referring  to  Exhibit  10,  photograph  of  the  automobile,  she  said: 

This  [indicating]  would  be  the  way  it  appeared  to  me,  but  this  cur¬ 
tain  here  [indicating]  was  not  buttoned  down.  It  was  in  this  space  here 
where  the  man’s  body  appeared,  right  where  this  curtain  is. 

Q.  Where  that  first  curtain  is?  A.  Yes,  sir,  the  first  curtain 
right  here  [indicating].  That  curtain  was  not  buttoned  down.  In  this 
place  was  where  the  man’s  form  appeared. 

The  man  that  appeared  between  the  back  of  the  front  seat  and  the 
back  seat  v/as  a  man  slightly  taller  than  the  witness.  He  weighed  possibly 
from  140  to  145  pounds.  He  was  muscular,  an  active  looking  man.  His 
left  hand  was  a  good  sized  hand,  a  hand  that  denoted  strength. 

Q.  So  that  the  hand  you  said  you  saw  where?  A.  The  left  hand, 
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that  was  placed  on  the  back  of  the  front  seat,  on  the  back  of  the  front 
seat.  He  had  a  gray,  what  I  thought  was  a  shirt, — had  a  grayish,  like 
navy  color,  and  the  face  was  what  we  would  call  clear-cut,  clean-cut  face. 
Through  here  [indicating]  was  a  little  narrow,  just  a  little  narrow.  The 
forehead  was  high.  The  hair  was  brushed  back  and  it  was  between,  I 
should  think,  two  inches  and  two  and  one-half  inches  in  length  and  had 
dark  eyebrows,  but  the  complexion  was  a  white,  peculiar  white  that 
looked  greenish. 

This  man  was  within  the  view  of  the  witness  for  the  time  that  it  took 
the  automobile  to  travel  from  the  middle  of  the  distance  between  the  rail¬ 
road  track  and  the  corner  of  Pearl  and  Railroad  Streets,  to  the  cobbler’s 
shop. 

The  second  time  she  saw  this  man  was  in  the  police  station  at  Brock¬ 
ton.  This  was  three  weeks  after  the  murder.  She  went  to  Brockton  that 
day  with  Frances  Devlin  and  Lewis  Wade. 

The  witness  then  identifies  Mr.  Sacco  in  the  cage  as  the  man  that  she 
saw  in  the  automobile  at  South  Braintree  on  April  15,  1920. 

“Q.  Is  that  the  same  man  you  saw  at  Brockton?  A.  It  is. 

Q.  Are  you  sure?  A.  Positive.” 

Witness  cannot  remember  whether  she  heard  any  shots  fired  from 
the  automobile  as  it  came  from  the  crossing.  She  did  not  see  the  crossing 
tender,  Mr.  Levangie,  at  any  time.  She  saw  only  one  man  in  the  auto¬ 
mobile  and  that  was  the  man  she  has  just  described  and  pointed  out  to 
the  jury. 

Cross-Examination 

(By  Mr.  Moore)  During  the  entire  period  of  her  employment  by 
Slater  &  Morrill,  Inc.,  the  witness  has  been  an  inside  office  employee. 

The  first  thing  the  witness  heard  was  the  sounds  on  the  street  which 
she  thought  was  the  back  fire  of  an  automobile.  Then  a  young  lady  in 
the  office  said  “there  is  shooting.”  The  witness  was  in  a  hurry  to  finish 
her  work  so  at  that  time  she  did  not  move.  Then  this  same  young  lady 
said  “they  are  looking  out  of  Rice  &  Hutchins.”  Then  the  witness  stood 
up. 

When  the  witness  first  went  to  the  window,  the  automobile  was  not 
in  sight. 

“Q.  Then  you  saw  it  approach  and  come  into  vision,  did  you,  into  the 
range  of  your  view?  A.  Yes,  sir,  as  it  was  leaving  the  crossing  it 
came  into  my  view.” 

The  witness  saw  no  one  standing  on  the  corner  before  the  car  came 
into  view;  nor  did  she  see  any  one  below  the  gate  tender’s  shanty  or  at 
or  near  the  entrance  to  the  Rice  &  Hutchins  yard. 

“Q.  Does  that  mean  that  there  wasn’t  anyone  there  or  that  you  did 
not  see  them,  which?  A.  I  did  not  see  anyone. 

Q.  There  might  have  been  a  dozen  people,  so  far  as  your  knowledge 
goes,  but,  at  any  rate,  if  there  were,  you  did  not  see  them?  A.  I  did 
not  see  anyone  there. 
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Q.  What  were  you  looking  at  before  the  car  came  in  sight?  A. 
The  street/’ 

Witness  did  not  see  the  shooting. 

“Q.  You  were  looking  down  the  street  to  see  where  the  shooting 
came  from,  weren’t  you?  A.  No,  sir.  I  did  not  know  it  was  shooting. 

Q.  Well,  you  were  looking  down  the  street  to  see  what  was  happen¬ 
ing,  weren’t  you?  A.  I  just  stood  there  to  look,  well,  yes. 

Q.  Yes?  A.  Not  to  see  what  was  happening.  No,  I  will  take 
that  back.  I  did  not  look  to  see  what  was  happening  because  I  did  not 
know  anything  was  happening. 

Q.  Well,  you  had  been  told  that.  First,  you  heard  a  sound,  then 
the  young  lady  said,  ‘They  are  all  looking  out  of  Rice  &  Hutchins’  win¬ 
dows,’  and  then  you  looked  out,  didn’t  you?  A.  Yes,  sir. 

Q.  And  you  do  not  know  whether  there  was  anyone  in  the  shoe  yard 
or  around  the  crossing  by  the  railroad  track.  A.  There  wasn’t  a  soul 
in  sight  when  I  looked  out  that  window. 

Q.  Not  even  in  the  windows  of  Rice  &  Hutchins?  A.  I  did  not 
look  into  the  windows  of  Rice  &  Hutchins. 

Q.  Now,  was  there  anyone  at  the  gate  when  the  car  came  in  sight? 
A.  I  wasn’t  looking  at  the  gate. 

Q.  You  do  not  know,  then,  whether  there  was  anyone  there  or  not? 
A.  No,  sir,  I  do  not. 

The  witness  knows  Mr.  Levangie,  the  gate  tender,  by  sight.  She  did 
not  see  him. 

Q.  When  the  car  came  into  the  range  of  your  vision,  it  passed  direct¬ 
ly  between  you  and  the  gate  tender’s  shed,  didn’t  it?  A.  In  a  slant¬ 
ing  line,  yes. 

Q.  Right  square  so  it  cut  your  view  off  for  the  second  of  the  gate 
tender’s  shed  didn’t  it?  A.  Yes,  sir,  it  would. 

Q.  And  still  you  could  not  tell  whether  there  was  anybody  at  that 
gate  or  not?  A.  No,  sir,  I  wasn’t  interested  in  looking  at  the  gate. 

Witness  was  concentrating  her  eyes  on  the  car.  She  did  not  get  the 
number  of  the  car,  nor  did  she  see  the  name  plate  on  the  front  end  of  the 
car.  She  did  not  see  the  man  driving  the  car. 

Q.  Why  not?  A.  Well,  the  top  was  up  and  the  man  leaning  over 
the  front  seat  would  obstruct  my  vision  so  I  could  not  see  anybody  on 
the  front  seat. 

Q.  In  other  words,  the  man  in  front  obstructed  your  view  of  the 
man  driving  the  wheel,  sitting  at  the  wheel?  A.  No,  sir. 

Mr.  Katzmann.  One  moment,  if  your  Honor  please.  I  object  to  the 
question. 

[The  question  is  read.] 

The  Court.  She  answered  it.  Do  you  care  now? 

Mr.  Katzmann.  I  did  not  hear  her  answer. 

The  Court.  She  answered  “no,  sir.” 

The  Witness.  Pardon  me.  I  did  not  answer  it.  I  did  not  say  what 
I  intended  to  say. 
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The  Court.  Then  I  will  hear  the  question  read. 

[The  question  is  read.] 

The  Court.  “Did  the  man  in  front  obstruct  your  vision”  rather 
than  assume  it  did. 

Mr.  Katzmann.  There  was  a  further  objection,  if  your  Honor 
please.  The  witness  has  just  said  not  that  the  man  in  the  front  seat  ob¬ 
structed  the  view,  but  the  man  leaning  out  obstructed  the  view. 

The  Court.  That  is  your  understanding.  I  think  he  has  a  right  to 
ask  her  this  question,  independent  of  what  she  said  to  anybody  else.  If 
the  form  of  the  question  were,  “Assuming  that  he  obstructed  the  view” 
I  think  he  might  ask  it. 

Mr.  Katzmann.  Yes,  if  it  is  changed,  but  that  wasn’t  the  form  in 
which  it  was  put. 

The  Court.  I  suggested  he  ought  to  change  it.  It  is  a  fault  that  a 
great  many  attorneys  have  by  assuming  that  a  thing  is  true  without  first 
asking  the  witness.  “Did  the  man  obstruct  your  view?” 

Q.  As  I  understand  your  testimony,  Miss  Splaine,  you  said  that  the 
reason  that  you  could  not  see  the  man  sitting  at  the  wheel  of  this  car  was 
because  between  you  and  that  man  was  the  body  of  another  man?  A. 
Also,  the  top  of  the  machine  was  up. 

Q.  Well,  the  point  is,  though,  that  there  was  a  man  between  you 
and  the  driver  of  that  car?  A.  This  man’s  body  obstructed  my  view 
of  anybody  who  would  be  on  the  front  seat. 

Q.  Was  that  in  the  front  or  the  rear  seat  he  obstructed  your  view? 
A.  He  was  between  the  front  and  the —  he  was  between  the  rear  seat 
and  the  front  seat  ....  He  was  standing  in  the  space  in  between  .  .  .  . 
He  was  leaning  against  the  back  of  the  front  seat. 

Q.  Now,  you  had  never  seen  any  of  these —  this  man,  previous  to 
this  occasion,  had  you?  A.  Not  to  my  knowledge. 

Q.  He  was  an  utter  and  complete  stranger  to  you,  in  so  far  as  April 
15  was  concerned?  A.  Yes,  sir. 

Q.  You  state  that  he  had  a  gun  in  his  hands?  A.  No,  sir,  I  did 
not  say  so. 

Q.  Well,  did  he?  A.  I  did  not  see  his  right  hand. 

Q.  Which  hand  was  it  that  was  on  the  back  of  the  front  seat?  A. 
The  left  hand. 

Q.  What  was  he  doing  with  his  right  hand?  A.  I  did  not  notice 
what  he  did  with  his  right  hand. 

Q.  Was  it  inside  or  outside  the  car?  A.  I  couldn’t  tell  you  where 
he  had  his  right  hand. 

Q.  Will  you  say  he  had  nothing,  as  far  as  your  knowledge  goes,  in 
his  right  hand?  A.  I  did  not  see  the  right  hand. 

Q.  It  was,  then,  inside  of  the  body  of  the  car?  A.  I  do  not  know 
where  his  right  hand  was. 

Witness  states  that  this  man  did  not  have  on  an  outer  coat,  no  coat 
at  all.  His  shirt  was  one  of  those  gray  woolen  shirts  that  men  wear.  She 
noticed  no  necktie.  No  hat.  Bare-headed.  So  far  as  the  witness  knows 
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the  car  was  empty  aside  from  this  one  man.  She  could  not  see  behind 
him  nor  in  front  of  him 

The  witness  did  not  see  the  car  until  it  was  leaving  the  railroad  track. 
The  whole  car  would  be  placed  about  across  two  tracks.  It  was  just  as 
the  car  was  leaving  the  first  railroad  track  crossing  Pearl  Street  from 
the  point  of  the  witness’  observation,  that  she  saw  the  front  part  of  the 
car.  It  remained  within  her  vision  until  it  had  passed  the  cobbler’s  shop 
directly  south  of  her. 

Q.  And  that  would  be,  in  the  general  neighborhood  of,  for  rough 
purposes,  at  this  time,  of  somewhere  between  80  and  100  feet,  80  to  120 
feet?  A.  I  can’t  remember  accurate. 

“Q.  But  is  that  a  fair  representation  of  the  approximate  distance 
the  car  remained  within  your  vision?  A.  The  distance  would  be  long¬ 
er  than  the  back  of  the  court  room  from  me. 

Q.  From  me  across  the  court  room,  say?  A.  A  little  further 
than  the  back  of  the  court  room.” 

The  car  was  running  slowly. 

“Q.  You  don’t  attempt  to  estimate  the  speed?  A.  No,  sir,  I  do 
not  estimate. 

Q.  Well,  now,  this  man  leaning  against  the  forward  seat  of  the  car, 
back  of  the  forward  seat  of  the  car,  I  understand  you  to  say  he  was  not 
firing  anything?  A.  I  did  not  see  him  fire.  He  was  not  leaning 
against  the  front  seat  of  the  car.  He  was  leaning  out  of  the  car.  He  was 
steadying  himself  against  the  front  seat. 

Q.  That  is,  with  his  back  to  the  front  seat  or  side  or  what?  A. 
He  was  facing  out  slanting  from  the  car. 

Q.  Then  his  both  hands  were  inside  of  the  body  of  that  car,  were 
they?  A.  I  saw  his  right  hand, —  I  mean,  his  left  hand,  inside  the 
car.  I  do  not  know  anything  about  his  right  hand. 

Q.  Do  you  remember  testifying  on  the  preliminary  examination  in 
this  case  as  follows,  in  response  to  questions  asked,  I  believe,  by  counsel, 
by  Mr.  Adams,  at  the  bottom  of  page  50  of  the  transcript : 

‘He  stood  there  with  one  hand  resting  on  the  front  seat  and  the 
other  hand  discharging.’ 

A.  No,  sir,  I  never  said  that  in  Quincy. 

Q.  What?  A.  No,  sir,  I  never  said  that. 

Q.  Well,  I  will  go  back  a  little  further  in  order  to  get  the  entire 
occasion.  (Reading  from  Transcript) 

‘Q.  Tell  what  you  saw  and  heard. 

A.  My  attention  was  called  by  the  young  lady  saying,  ‘They 
are  looking  out  of  Rice  &  Hutchins,’  and  somebody  said  ‘Get  the 
number.’  I  went  to  look  out^of  the  window  that  faces  on  Pearl  Street, 
but  Miss  Devlin  was  in  the  window  at  that  time.  So  I  looked  out 
the  first  window  on  the  Pearl  Street  side  which  gave  me  a  view  of 
the  crossing  until  my  view  was  cut  off  by  the  garage  and  cobbler 
shop  on  the  corner.’ 

The  Court.  Do  you  remember  testifying  that  way? 
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The  Witness.  No,  sir.  I  did  not  testify  that  way  ....  I  said 
the  car  from  the  time  it  left,  it  was  emerging  from  the  tracks  until  it 
came  to  the  corner.  I  may  have  said  the  cobbling  shop  cut  off  any  further 
view  of  the  car. 

Q.  This  transcript,  you  state,  is  an  incorrect  transcript  of  what  you 
said  below?  A.  As  far  as  the  right  hand  end  of  that  is  concerned, 
I  never  at  any  time  said  I  saw  that  man’s  right  hand. 

Q.  All  right.” 

(Continues  to  read  transcript) 

‘Q.  That  cuts  off  the  view  on  the  right  towards  Washington 
Street? 

A.  There  is  another  window  which  looks  out  on  to  Pearl  Street.’ 

“Q.  You  remember  so  testifying?  A.  Yes,  there  is  the  window 
(Reading  from  Transcript) 

‘Q.  You  were  at  that  window?’ 

A.  I  looked  out  that  window. 

Q.  And  then  you  answered — ”  (continuing  to  read  from  transcript) 
“  ‘A.  I  looked  at  that  again  when  they  said,  ‘Get  the  number.’ 
I  went  to  the  first  window  on  the  railroad  side,  and,  not  being  able 
to  get  a  view,  went  to  the  Pearl  Street  side.  At  first  nobody  was 
there.  Then,  as  the  machine  traveled  half  the  distance  between  the 
railroad  track  and  the  sidewalk  next  to  the  office  building,  I  saw  this 
man  leaning  towards  the  right  of  the  machine,  with  one  hand  on  the 
front  seat  as  if  to  go  over  from  the  back  into  the  front.  He  stood 
with  one  hand  resting  on  the  front  seat,  and  the  other  discharging.’ 
A.  I  never  said  he  was  discharging  a  gun. 

“Q.  What  was  he  doing?  A.  He  had  one  hand,  the  left  hand 
was  on  the  back  of  the  front  seat  supporting  him.  He  was  leaning  out 
the  car  window  and  at  no  time  have  I  ever  said  I  saw  that  man’s  right 
hand. 

Q.  His  left  hand  was  on  your  far  side,  wasn’t  it?  A.  Yes. 

Q.  His  left  hand  was  on  the  same  side, —  on  the  side  of  the  driver 
of  the  car,  wasn’t  it?  A.  It  ought  to  be. 

Q.  Yes,  it  naturally  would,  wouldn’t  it?  A.  Yes,  it  would. 

Q.  So  that  his  body  should  have  been  between  him  and  his  left 
hand,  shouldn’t  it?  A.  Yes. 

Q.  Yes.  How  was  it  you  saw  his  left  hand  and  could  not  see  any¬ 
thing  of  the  right  hand?  A.  Because  I  saw  his  face,  and  I  watched 
that,  and  I  did  not  look  for  the  right  hand. 

Q.  Do  you  wish  now  to  say  that  this  report  is  incorrect?  A. 
That  report  is  incorrect  so  far  as  my  saying  I  saw  his  right  hand.  I 
never  saw  it.  I  never  said  so. 

Q.  It  is  also  incorrect  on  the  next  page  of  the  same  transcript — 
‘Q.  Have  you  seen  this  defendant  before?’ 

And  you  answered  ‘yes,’  and  then  this  question 
‘Q.  Where?’ 

And  you  answered 
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‘A.  I  am  almost  sure  I  saw  him  at  Braintree,  but  I  saw  him  at 
the  Brockton  police  station  afterwards.’ 

Q.  Is  that  incorrect  also?  A.  I  saw  him  at  South  Braintree 

first. 

Q.  Did  you  tell  the  court  below  that  you  were  ‘almost  sure’?  A. 
I  won’t  say  that  I  did. 

Q.  You  won’t  say  that  you  did  not,  either?  A.  I  don’t  remem¬ 
ber  that.” 

(Reading  from  transcript) 

“  ‘Q.  Your  opinion  is  he  bears  a  striking  resemblance  to  him? 

A.  I  could  be  mistaken. 

“Q.  Do  you  remember  so  testifying?  A.  Yes,  sir.” 

(Reading  from  transcript) 

‘Q.  You  are  not  sure  that  he  is  the  man? 

A.  No.’ 

“A.  No,  I  did  not  say  that. 

Q.  You  did  not  say  you  weren’t  sure?  A.  No. 

Q.  I  want  to  be  entirely  fair  with  you,  Miss  Splaine.” 

(Again  reading  from  transcript) 

‘Q.  You  are  not  sure  he  is  the  man? 

A.  No.’ 

“A.  I  did  not  make  that  answer. 

Q.  You  did  not  make  that  answer?  A.  No.” 

The  man  that  the  witness  saw  was  leaning  from  the  right  hand  seat. 
He  was  so  near  the  edge  of  the  car  that  he  would  not  be  inclining  over  the 
front  side  of  the  car  as  it  went  up  Pearl  Street.  His  body  was  outside, 
he  was  far  enough  outside  so  his  head  chared  the  top  of  the  automobile. 

“Q.  You  saw  his  head;  you  saw  his  left  hand;  you  saw  his  body  in¬ 
clined  outside  of  the  car,  and  yet  you  haven’t  any  idea  what  the  right 
hand  was  doing?  A.  No,  sir.  I  never  looked  at  his  right  hand. 

Q.  It  did  not  excite  any  suspicion  in  your  mind  that  possibly  the 
man  that  you  saw  might  not  have  any  right  hand?  A.  I  never  looked 
at  his  right  hand  ....  I  did  not  think  about  his  right  hand. 

Q.  At  any  rate,  these  matters  that  I  have  directed  your  attention 
to  in  your  testimony  are  all  matters  of  error  in  the  record  ?  A.  Those 
things  to  which  I  have  taken  exception  are  errors. 

Q.  Including  this  statement —  [Reading  from  transcript] 

“Q.  Do  you  say  this  is  the  man? 

A.  I  will  not  swear  positively  he  is  the  man. 

Q.  You  did  not  get  a  sufficient  look  to  say  positively  this  is  the 

man? 

A.  I  would  not  swear  positively  he  is  the  man.” 

A.  I  did  not  answer  that  question  that  way. 

Q.  Do  you  want  to  say  that  this  is  not  a  correct  transcript  of  your 
testimony?  A.  I  should  say  that  was  an  incorrect  transcript  of  that 
answer. 

Q.  Have  you  read  your  testimony  since  the  preliminary  examina- 
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tion?  A.  No,  sir,  I  have  not. 

Q.  You  did  not  see  this  man  that  you  now  claim  to  identify  until 
some  21  or  22  days  thereafter,  did  you?  A.  Three  weeks  after. 

Q.  There,  you  and  a  number  of  others  were  shown  the  defendant? 
Is  that  correct?  A.  I  saw  him  before  I  was  asked  to  look  at  him. 

Q.  Well,  I  mean  you  saw  him  in  the  Brockton  police  station?  A. 
Yes,  I  did. 

Q.  And  you  knew  you  were  down  there  for  the  purposes  of  identi¬ 
fication?  A.  Yes,  sir. 

Q.  And  he  was  the  only  man  that  was  brought  in  to  you  at  that 
time?  A.  He  was  the  second  one  that  was  brought  in. 

Q.  The  other  person  being  the  defendant  Vanzetti?  A.  Yes,  sir. 

Q.  Was  Vanzetti  brought  in  first?  A.  Yes,  sir. 

Q.  And  then  the  defendant  Sacco  brought  in?  A.  Yes,  sir. 

Q.  And  you  knew  you  were  down  there  for  the  purpose  of  identify¬ 
ing  him?  A.  To  see  if  I  ever  saw  them  before. 

Q.  Then  at  that  time,  I  believe  I  am  correct  in  saying  that  you  had 
some  degree  of  quite  natural  uncertainty?  A.  I  wasn’t  uncertain. 

Q.  Positive  about  that?  A.  I  was  so  positive  that  I  said  if  he 
didn’t  have  a  twin  brother  it  must  have  been  him. 

“Q.  I  say  have  you  ever  expressed  any  uncertainty  in  this  matter? 
A.  No,  sir. 

Q.  Not  even  in  the  Quincy  police  court?  A.  I  said  that. 

Q.  I  say,  have  you  expressed  uncertainty  in  this  matter?  You 
have  or  have  not?  A.  I  do  not  know  what  you  mean  by  ‘uncertainty’ 
in  your  mind. 

Q.  Did  you  say  at  any  time  on  the  preliminary  examination  in  this 
matter,  either  in  fact  or  in  substance,  ‘I  will  not  swear  positively  he  is 
the  man’?  A.  I  said  that  I  would — 

Q.  Answer  my  question,  please,  yes  or  no.  A.  I  did  not  make 
that  remark  that  way.” 

The  automobile  was  closest  to  the  witness  during  its  course  up  Pearl 
Street  when  passing  the  intersection  of  Railroad  Street  and  Pearl  Street 
and  at  a  point  directly  south  of  the  cobbler’s  shop.  Witness  estimates  the 
distance  as  about  35  to  40  feet, —  40  feet  by  agreement  of  counsel. 

“Q.  The  map  reveals,  as  prepared  by  the  Commonwealth,  a  minimum 
distance  of  80  feet,  based  on  the  distance  that  you  made  it,  on  a  straight 
line. 

Mr.  Williams.  Are  you  quite  correct  there  in  making  that  state¬ 
ment? 

Mr.  Moore.  I  am  figuring  20  feet  to  the  inch,  and  I  am  figuring  from 
the  window  here.  You  can  figure  it  yourself. 

Mr.  Williams.  From  there  to  there  is  less  than  three  inches. 

Mr.  Moore.  That  is  to  the  corner.  To  the  far  side  of  the  street  it 
is  4-1/2  inches;  to  this  point  it  is  four  inches. 

Mr.  Williams.  It  is  four  inches. 

Mr.  Moore.  Four  inches.  All  right.  Somewhere  between  60  and 
80  feet. 
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Mr.  Williams.  No,  somewhere  less  than  60  to  80  feet. 

Mr.  Moore.  All  right. 

Witness  puts  automobile  on  the  right  hand  side  of  Pearl  Street  close 
to  the  cobbler’s  shop, —  close  to  the  sidewalk.  When  it  came  across  the 
railroad  track  it  was  more  in  the  center  of  the  road,  then  it  swung  from 
the  left  to  the  right  of  Pearl  Street. 

The  man  that  the  witness  saw  had  shoulders  that  were  straight  out, 
square,  well  like  examining  counsel.  He  was  a  little  taller  than  the  wit¬ 
ness  and  weighed  perhaps  145  pounds. 

Q.  Now,  all  this  data  that  you  are  giving  to  the  jury  relative  to  the 
formation  of  his  shoulders,  his  weight,  is  all  based  on  what  you  saw 
while  that  car  was  running  some  50  or  60  feet,  some  60  or  80  feet  away 
from  you  and  on  the  ground  below  your  windows?  A.  On  the  vision 
I  got  of  him  during  that  time. 

Witness  had  never  seen  the  man  before  nor  did  she  see  him  again 
until  some  21  days  thereafter. 

Q.  Now,  calling  your  attention  to  Exhibit  10,  I  believe  you  identi¬ 
fied  this,  showing  the  side  curtains,  as  the  condition  of  the  curtains  on 
that  car  at  the  time  that  you  saw  it,  with  the  one  exception  that  the  cur¬ 
tains  were  unbuttoned  at  the  bottom?  A.  The  man’s  form  was  there, 
so  that  it  must  have  been  unbuttoned  for  him  to  lean  out  of  there  .  .  .  . 
This  curtain,  I  did  not  see  it  because  the  body  was  here  where  this  cur¬ 
tain  would  be. 

Q.  You  saw  a  curtain  there?  A.  No,  sir,  I  didn’t  notice  a  cur¬ 
tain. 

Q.  Didn’t  you  identify  to  counsel  a  few  minutes  ago  this  as  the  for¬ 
mation  of  the  curtain  with  the  exception  it  was  unbuttoned  at  the  bot¬ 
tom?  A.  I  say,  this  would  have  to  be  unbuttoned  for  the  form  to  be 
there. 

Q.  Do  you  want  to  say  it  was  unbuttoned  at  the  bottom,  or  unbut¬ 
toned  at  the  top,  or  there  was  no  curtain  there  at  all?  A.  I  didn’t 
notice  that  curtain  at  all.  The  body  was  over  where  this  curtain  would 
be. 

Q.  How  far  forward  would  those  curtains  extend?  A.  This  cur¬ 
tain  here  was  the  one  that  I  would  notice  was  down  particularly. 

Q.  You  want,  then,  to  change  your  testimony?  A.  I  am  not 
changing  it. 

Q.  And  say  Exhibit  10  does  not  represent  the  formation  of  the  cur¬ 
tains  as  you  saw  it?  A.  I  am  not  saying  that. 

Q.  Does  it  or  does  it  not?  A.  It  does,  but  I  didn’t  say  the  cur¬ 
tain  was  in  this  position.  This  curtain  must  have  been  loose  to  have  the 
body  appear  here. 

Q.  Was  it  loose  in  the  sense  it  was  merely  loose  at  the  bottom  but 
the  body  came  forward  with  the  curtain,  or  was  there  any  curtain  there 
at  all?  A.  As  I  remember  it,  this  curtain  was  loose  on  the  back  here, 
but  I  didn’t  notice  any  other  curtain. 

Q.  Now,  does  Exhibit  13  represent  the  condition  of  the  curtains? 
A.  No,  sir. 
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Q.  The  curtains  actually  came  forward  beyond  the  point  indicated 
by  the  curtains  in  Exhibit  13?  A.  It  seems  this  curtain  here  was  up, 
and  it  seems  there  was  more  curtain  here,  and  it  would  seem  this  one  had 
been  up  and  was  not  buttoned  down  here. 

Q.  Now,  let  us  get  this  squarely  in  front  of  us.  You  see  this  on 
Exhibit  13  is  the  back  of  the  front  seat  of  the  car?  You  can  see  the  line 
there,  the  front  seat  of  the  car?  A.  Yes,  sir. 

Q.  Now,  you  see  the  line  of  the  doorway  of  the  car  there?  You 
know  how  cars  open?  A.  Yes,  sir. 

Q.  Now,  was  there  a  curtain  extending  up  from  the  back  of  the 
front  seat,  loose  at  the  bottom  and  buttoned  at  the  top  ?  A.  I  couldn’t 
tell  you  that.  I  didn’t  notice  the  curtain  particularly. 

Q.  You  don’t  want  to  say  anything,  then,  with  reference  to  the  con¬ 
dition  of  the  curtains?  A.  I  don’t  want  to  say  anything  about  that 
particular  curtain,  except  this  curtain  I  know  was  up,  and  it  seems  there 
was  a  little  more  here  than  this  curtain  would  cover,  which  must  have 
been  unbuttoned  for  me  to  see  that  man’s  body. 

Q.  More  at  the  top  but  loose  at  the  bottom?  A.  It  was  just  this 
back  part  that  I  noticed. 

Witness  did  not  see  into  the  body  of  the  car  at  all. 

Q,  Whatever  you  might  have  been  able  to  see  was  obscured  by  the 
man’s  body  that  you  claim  cut  off  the  view?  A.  Yes,  sir.  That  is 
why  this  curtain  must  have  been  up  on  the  top,  because  I  couldn’t  see 
anything  past  his  body. 

Q.  In  other  words,  your  impression  is  that  curtain  went  clear  for¬ 
ward  covering  the  entire  back  of  the  car  at  the  top  but  not  at  the  bottom? 
A.  It  may  have  been  that  way. 

The  man  behind  the  front  seat  of  the  car  leaned  out  of  the  car  but 
not  over  the  front  seat,  and  this  obstructed  the  view  on  the  side  of  the 
witness.  The  witness  saw  but  one  man  in  the  car. 

Q.  I  say,  were  there  two  men  on  the  front  seat?  A.  I  don’t 
know.  I  didn’t  see  them. 

Q.  Then,  your  claim  is  that  the  man  standing  behind  the  front  seat 
cut  off  your  view  of  any  person  at  all  in  either  one  of  the  front  seats  of 
that  car?  A.  Yes,  sir.  I  saw  no  one  on  the  front  seat. 

Q.  So  that,  as  far  as  your  vision  is  concerned,  that  car  was  driving 
without  any  occupant  of  the  front  seat?  A.  It  may  have  been.  I 
didn’t  see  anyone,  only  one  man  in  it. 

Q.  And  this  man  cut  your  view  off  by  reason  of  the  fact  that  he 
was  leaning  forward  and  outward  of  the  car?  A.  Not  wholly.  The 
top  obstructed  my  view  also. 

[Counsel  passed  to  the  witness  Exhibit  13.] 

Q.  Did  it  look  like  that  car?  A.  Well,  I  can’t  tell  you,  only  it 
was  a  touring  car.  I  don’t  know  the  difference  in  cars. 

Q.  As  a  matter  of  fact,  does  it  have  any  resemblance  to  the  car  you 
saw  April  15th?  A.  In  a  general  way. 

Q.  Is  the  top  like  it?  A.  The  top  was  up  like  that. 
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Q.  It  didn’t  obscure  your  view  any  more  than  this  top,  did  it?  The 
same  general  form,  wasn’t  it?  A.  It  is  the  same  idea,  yes. 

Q.  Could  you  see  into  that  car  the  same  as  you  can  see  into  this 
car?  A.  No,  sir,  because  I  was  in  a  different  position. 

Q.  I  understand  that;  I  appreciate  that  fully.  I  mean,  so  far  as 
the  formation  of  the  car  is  concerned,  were  they  the  same?  A.  I 
should  say  they  were  about  the  same  kind  of  a  car. 

Q.  And  your  claim  is  that,  because  of  the  height  above  the  car  that 
you  were  in,  and  because  you  were  looking  down  at  an  angle,  at  a  moving 
car  some  65  or  80  feet  away,  on  a  level  below  you,  because  of  those  facts 
you  were  unable  to  see  into  the  car?  A.  I  could  not  see  into  the  car. 

Witness  states  she  was  able  to  see  the  man  because  he  was  leaning 
out  of  the  car ;  that  he  was  holding  on  to  the  back  of  the  front  seat  of  the 
car  with  his  left  hand,  a  little  to  the  right  of  the  center  of  the  back  of 
the  front  seat.  Witness  does  not  know  what  he  was  doing  as  he  leaned 
out  of  the  car. 

Q.  You  saw  him  for  a  space  while  the  car  operated  across  some  60, 
70  or  80  feet,  didn’t  you?  A.  Yes,  sir. 

Q.  You  saw  him  leaning  in  a  fixed  position,  did  you?  A.  Yes, 
sir,  in  a  fixed  position. 

Q.  Doing  nothing?  A.  As  far  as  I  know,  doing  nothing. 

Q.  Looking  where?  A.  I  don’t  know  where  he  was  looking. 

Q.  Don’t  you  know  the  direction  in  which  he  was  looking?  A. 
Yes,  sir.  He  was  looking  in  the  direction  of  the  cobbler’s  shop. 

Q.  But  actually  doing  nothing?  A.  He  was  doing  nothing,  as 
far  as  I  know. 

Q.  lAou  had  no  profile  view,  did  you?  A.  I  got  a  side  view  as 
he  disappeared. 

Q.  He  was  coming  towards  you  and  facing  almost  directly  towards 
you?  A.  The  first  view  I  got  was  a  full  face  view.  As  he  passed  out 
of  my  sight,  I  got  a  side  view. 

Q.  He  was  still  facing  the  cobbler  shop,  wasn’t  he?  A.  Yes,  but 
his  position  was  changing. 

Q.  Now,  these  quotations  that  I  have  read  of  your  testimony  are  the 
exact  statements  of  your  testimony  as  given  on  preliminary  or  not? 

A.  Those  that  I  have  taken  exception  to  are  not. 

Q.  You  state  that  you  did  not  so  testify?  A.  To  those  excep¬ 
tions,  —  I  didn’t  make  those  answers. 

Cross-Examination 

Q.  (By  Mr.  McAnarney)  “Miss  Splaine,  you  really  did  not  have 
sufficient  opportunity  to  observe  that  man  to  enable  you  now  to  say  that 

you  recognize  him,  did  you?  A.  Yes,  sir,  I  think  I  did. 

*  *  *  *  * 

Q.  And  you  have  meant  that  right  along,  have  you?  A.  Yes,  sir. 

Q.  From  the  time  you  saw  that  man  on  the  day  of  this  awful  tragedy 
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you  felt  right  in  your  own  heart  and  conscience  that  you  had  sufficient 
opportunity  of  observation  to  enable  you  to  say  that  this  is  the  man? 

A.  I  felt  that  he  was  the  man. 

Q.  You  answered  that  last,  —  you  answered  the  question  by  stating 
that  you  felt  that  you  did  have  sufficient  opportunity  to  identify  this  man? 

A.  I  felt  that  it  was  possible  to  make  a  mistake,  but  I  never  admitted 
that  I  ever  made  a  mistake  or  do  make  a  mistake. 

Q.  Do  you  feel  that  you  had  sufficient  opportunity,  time  of  observa¬ 
tion  and  position  of  observation,  that  you  feel  you  had  opportunity  suf¬ 
ficient  to  say  that  this  is  the  man  ? 

A.  Yes,  sir,  I  think  I  did. 

Q.  I  now  direct  your  attention  to  the  official  record,  at  the  bottom 
of  page  57,  the  last  question: —  ‘You  don’t  feel  certain  enough  of  your 
own  position  to  say  he  is  the  man?’  That  is  the  question.  I  will  now  read 
to  you  your  answer  given  in  the  Quincy  court  on  the  26th  day  of  May, 
1920.  “I  don’t  think  my  opportunity  afforded  me  the  right  to  say  he  is 
the  man.”  You  so  testified  in  the  Quincy  court  on  the  26th  of  May,  a  year 
ago?  A.  Yes,  sir,  I  did  make  the  statement. 

Q.  And  if  you  made  that  statement,  you  meant  it  as  the  truth? 

A.  At  that  time  I  did,  yes. 

She  first  saw  the  automobile  about  five  minutes  past  three.  When 
she  first  looked  out  of  the  window  the  automobile  was  not  in  sight ;  while 
she  was  looking  out  the  automobile  first  came  into  sight. 

Q.  I  again  direct  your  attention  to  the  record.  At  the  top  of  page 
50,  direct  examination  by  Mr.  Adams,  Assistant  District  Attorney.  “Tell 
what  you  saw  and  heard”.  Answer,  “My  attention  was  called  by  the 

young  lady  saying,  ‘They  are  looking  out  of  Rice  &  Hutchins’ . and 

somebody  said,  ‘Get  the  number’.”  Does  that  not  recall  to  you  the  fact  that 
the  automobile  had  come  up  and  that  some  one  of  the  girls  shouted,  “Get 
the  number”,  or  some  man,  —  doesn’t  that  recall  the  situation  to  you? 

A.  The  automobile  had  not  come  in  sight. 

Q.  Doesn’t  this  answer  you  then  made  recall  the  fact  to  you  that 
your  attention  was  first  directed  by  two  remarks,  “They  are  looking  out 
of  Rice  &  Hutchins”  and  “Get  the  number”.  Doesn’t  that  recall  the  fact  to 
you  that  when  you  looked  out  of  the  window  the  first  time  that  the  auto¬ 
mobile  was  in  the  street,  and  some  one  shouted,  “Get  the  number”? 

A.  No,  sir  the  automobile  was  not  on  the  street  when  I  looked  out. 

Q.  [Continuation  of  reading  of  transcript] 

“I  went  to  look  out  of  the  window  that  faces  on  Pearl  Street  but 
Miss  Devlin  was  in  the  window  at  that  time  so  I  looked  out  the  first 
window  on  the  Pearl  Street  side  which  gave  me  a  view  of  the  crossing 
until  my  view  was  cut  off  by  the  garage  and  cobbling  shop  on  the 
corner. 

Q.  That  cuts  off  the  view  on  the  right  toward  Washington 
Street?  A.  There  is  another  window  which  looks  out  on  to 
Pearl  Street. 

Q.  ‘You  were  not  at  that  window? 


A.  I  looked  out  that 
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again  when  they  said  ‘Get.  the  number’.  I  went  to  the  first  window 
on  the  railroad  side  and  not  being  able  to  get  a  view  went  to  the 
Pearl  Street  side.  At  first  nobody  was  there.  Then  as  the  machine 
traveled  half  the  distance  between  the  railroad  track  and  the  sidewalk 
next  to  the  office  building,  I  saw  this  man  lean  toward  the  right  of  the 
machine’. 

Q.  Doesn’t  that  recall  the  fact  that  when  you  finally  got  to  a 
place  you  could  see,  that  the  automobile  had  traveled  half  the  distance 
between  the  railroad  track  and  the  line  of  your  building?  A.  No,  sir. 
Q.  It  does  not?  A.  No,  sir. 

Q.  How  far  did  that  automobile  travel  while  it  was  in  your  vision? 
A.  Well,  I  should  say  it  was  traveling,  —  it  was  just  to  the  last  track, 
or  between  the  second  and  last  track  on  this  side  next  to  the  hotel  (Hamp¬ 
ton  House) ,  and  from  that  it  passed  out  of  my  direct  sight  at  the  corner 
of  the  cobbling  shop,  that  constitutes  the  corner,  and  from  that  other 
window  you  speak  of  I  could  see  the  back  of  it  disappearing  up  Pearl 
Street. 

Q.  Try  and  put  your  mind  back  there  that  day,  and  see  if  you  don’t 
recall  that  your  vision  was  only  while  the  automobile  was  traveling  half 
the  distance  from  the  railroad  track  to  the  corner  where  the  cobbler  shop 
was.  A.  My  vision  of  the  car  was  from  the  railroad  track  to  the 
corner. 

Q.  I  am  now  reading  the  last  question  on  page  51  of  the  record : 

‘Q.  How  long  an  opportunity  did  you  have  to  make  an  observa¬ 
tion  of  him  and  his  features  ? 

A.  The  machine  traveled  about  half  the  distance  from  the  rail¬ 
road  to  the  sidewalk,  a  distance  as  I  think  would  be  probably  60  to  70 
feet,  and  half  that  distance  would  be  30  to  35  feet’. 

Did  you  not  so  testify  May  26th,  last  year,  in  the  Quincy  court? 
A.  I  think  I  said  that  was  the  distance  at  that  time. 

Q.  And  that  distance  hasn’t  grown  longer  since,  has  it?  A.  I 
just  made  an  estimate  of  it  at  that  time. 

Q.  You  haven’t  measured  it  since,  have  you?  A.  I  walked  over 
it  once. 

Q.  The  fact  stands  out,  though,  that  the  machine  had  traveled  half 
the  distance,  and  your  observation  was  half  the  distance,  from  the  railroad 
track  to  the  building,  and  be  that  distance  whatever  it  may  be,  it  was  one- 
half  of  that  distance,  wasn’t  it?  A.  That  I  saw  Sacco,  yes. 

The  man  that  the  witness  saw  was  holding  on  to  the  back  of  the  front 
seat  of  the  car  with  his  left  hand  grasping  the  back  of  the  front  seat,  one- 
third  over  from  the  right  side  of  the  car.  He  was  leaning  out  of  the  car 
sideways. 

Q.  Back  of  the  line  of  this  front  seat?  A.  Back  of  the  front 

seat. 

Q-  Back  of  the  line  of  this  front  seat.  Now,  you  made  a  very  close 
examination  of  him.  Assuming  that  to  be  35  feet  that  it  traveled,  you 
examined  him  very  closely?  A.  I  observed  him,  yes. 
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Q.  In  detail.  A.  I  took  him  in,  yes. 

Q.  You  took  in  every  feature?  A.  Yes,  sir. 

Q.  And  you  noticed  that  he  had  hands  that  denoted  great  strength? 
A.  Strong  looking  hand. 

Q.  That  left  hand  in  on  the  back  of  the  front  seat,  you  looked  from 
the  second  story  at  this  automobile  going  18  or  20  miles  an  hour,  and 
firmly  imbedded  in  your  mind  was  that  the  left  hand  was  a  strong  hand? 
A.  Yes,  it  did.  It  looked  like  a  strong,  powerful  hand. 

The  witness  did  not  see  the  right  hand  at  any  time. 

The  Saturday  following  April  15,  1920,  the  witness  talked  with  Mr. 
Green  of  the  Pinkerton  Agency  in  Boston.  On  the  Monday  following 
she  talked  with  Mr.  Hellier  of  the  Pinkerton  Agency  in  Brockton.  Within 
the  week  of  the  tragedy  she  talked  with  Mr.  Scott  of  the  state  police  and 
with  another  state  detective.  At  the  office  of  Captain  Proctor  of  the  state 
police  in  Boston  she  examined  certain  photographs.  There  were  present 
at  the  time,  Lewis  Wade,  Mr.  Bostock  and  a  young  Italian  fellow  whose 
name  the  witness  believes  was  Frantello ;  also  an  Edward  Sherlock  of  the 
state  police. 

Q.  You  picked  out  a  certain  photograph?  A.  There  was  — 

Q.  Pardon  me,  yes  or  no?  A.  Yes,  sir. 

Q.  Did  you  pick  out  a  photograph?  A.  Yes,  sir. 

Q.  You  identified  that  photograph  as  the  photograph  of  the  man 
you  saw  leaning  out  of  the  car?  A.  No,  sir,  not  in  detail. 

Q.  Did  you  not  say,  —  “There,  I  think  that  is  the  man  that  I  saw 
leaning  out  of  the  car?”  A.  He  had  some  of  the  features  but  not  all. 

Q.  Did  you  not  say,  Madam,  in  substance,  that  the  features  of  the 
man  on  one  of  the  photographs  shown  to  you  were  in  substance  the  feat¬ 
ures  of  the  man  that  you  saw  leaning  out  of  the  car?  A.  They  were 

a  striking  resemblance  to  the  man. 

Q.  That  is  what  you  said?  A.  Yes,  —  a  “striking  resemblance”. 

Q.  Didn’t  you  put  it  a  little  stronger  than  that?  A.  No,  sir. 

Q.  Are  you  sure  your  words  were  “striking  resemblance”?  A. 
I  am  quite  sure,  yes,  sir. 

Q.  Later  you  learned  that  man  was  in  Sing  Sing  at  the  time  of 
this,  —  I  don’t  know  the  word  he  used,  but  you  learned  it  was  not  Sacco? 
A.  I  learned  the  man  was  not  at  large. 

Q.  The  man  whose  photograph  you  picked  out  as  a  striking  resem¬ 
blance  to  the  man  leaning  out  of  the  car  you  learned  later  was  in  some 
other  jail  for  some  other  offence?  You  learned  that,  didn’t  you?  A. 
Yes,  sir,  I  did. 

“Q.  And  in  your  description  of  this  man  whom  you  saw  leaning  out 
of  the  car  at  Braintree,  when  you  are  describing  the  fact  that  Sacco  is  the 
man,  your  language  is,  —  I  am  taking  the  question  from  the  record,  page 
51  — ”  (then  reads) 

‘Q.  Your  opinion  then  was  the  same  as  it  is  now. 

A.  My  opinion  then  was  that  he  bore  a  striking  resemblance 

to  the  man  I  saw  at  South  Braintree’. 
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“You  are  now  speaking  of  this  man,  aren’t  you?  A.  I  don’t 
understand  that. last  question  at  all. 

Q.  I  will  repeat  it: — 

‘Q.  Your  opinion  then  was  the  same  as  it  is  now?’ 

A.  I  don’t  know  what  opinion  you  are  referring  to. 

Q.  I  will  read  back  so  that  you  may  get  your  cue” 

(reads  from  transcript) 

‘Q.  Have  you  seen  this  defendant  before? 

A.  Yes. 

Q.  Where? 

A.  I  am  almost  sure  I  saw  him  at  South  Braintree,  but  I  saw  him 
at  the  Brockton  police  station  afterward. 

Q.  With  reference  to  South  Braintree,  where  did  you  see  him 

there  ? 

A.  When  he  was  standing  in  the  machine. 

Q.  In  that  auto  going  toward  Washington  Street? 

A.  Yes. 

Q.  Could  you  notice  anything  in  his  hand? 

A.  No,  I  did  not  notice  that  hand.  He  was  looking  in  one  direc¬ 
tion  intently  and  I  was  looking  to  see  if  I  knew  him  and  I  looked 
at  his  face. 

Q.  You  did  pay  attention  to  his  features? 

A.  His  face  I  looked  at 

Q.  You  made  it  a  point  to  look  at  him? 

‘A.  Yes. 

Q.  When  next  did  you  see  him  after  South  Braintree? 

A.  Brockton. 

Q.  When? 

A.  Three  weeks  after  the  shooting  happened. 

Q.  Did  you  see  a  person  there? 

A.  Yes. 

Q.  Who  was  that  person? 

A.  This  same  man  here. 

Q.  Was  his  hat  off  then? 

A.  When  I  first  saw  him,  his  hat  was  on.  The  first  time  I  saw 
him  was  as  he  passed  through  a  large  room  and  he  had  no  hat  on’. 

A.  That  is  not  right.  The  first  time  I  saw  him  his  hat  was  off”. 
(Continuation  of  reading  of  transcript) 

“  ‘A.  The  first  time  I  saw  him  was  as  he  passed  through  a  large 
room  and  he  had  no  hat  on. 

Q.  Your  opinion  then  was  the  same  as  it  is  now? 

A.  My  opinion  then  was  that  he  bore  a  striking  resemblance  to 
the  man  I  saw  at  South  Braintree’. 

Q.  So  in  describing  this  man  whose  picture  you  saw  in  the  Rogue’s 
Gallery,  and  whom  you  learned  was  in  jail  for  some  other  offence,  you 
said  then  to  these  men,  Captain  Proctor  and  others,  he  bore  a  ‘striking 
resemblance’  to  the  man  you  saw  leaning  out  of  the  car? 
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A.  In  some  features. 

Q.  Pardon.  You  said  he  bore  a  ‘striking  resemblance’  to  the  man 
you  saw  leaning  out  of  the  car?  A.  In  regard  to  some  features. 

Q.  You  said  ‘striking  resemblance’,  didn’t  you?  A.  That  is  not 
the  whole  answer. 

Q.  Did  you  use  the  words  ‘striking  resemblance’?  A.  I  said  a 
striking  resemblance  in  some  features”. 

These  pictures  were  picked  out  at  the  time  of  the  interview  in  Captain 
Proctor’s  office  in  Boston.  Within  a  week  or  ten  days  of  this  interview, 
the  witness  went  to  Brockton  to  look  at  the  defendants. 

(The  Court  here  adjourned  until  the  following  day) 

“Q.  It  was  not  clear  last  night,  Miss  Splaine,  when  you  left  the 
stand  as  to  what  window  you  were  when  you  first  saw  anything  on  the 
street,  meaning,  were  you  looking  out  of  the  window  towards  the  railroad 
track  or  were  you  looking  out  of  the  window  on  the  end  on  Pearl  Street? 
A.  The  Pearl  Street  window”. 

At  the  time  witness  heard  call  “get  the  number”  she  was  working  at 
the  middle  window  on  the  Pearl  Street  side  of  the  office. 

“Q.  Then  you  went  first  to  the  railroad  side  to  look,  didn’t  you? 
A.  No,  sir.  I  looked  towards  that  side,  but  I  didn’t  go  to  the  win¬ 
dow  there. 

Q.  Didn’t  you  go  to  the  window  to  look?  A.  No,  sir,  not  on  the 
railroad  side. 

Q.  Are  you  quite  sure  about  that?  A.  Yes,  sir,  I  am  positive. 

Q.  I  am  reading  from  the  record  on  page  50,  at  the  middle  of  the 
page: 

‘Q.  You  were  not’  (referring  to  the  window  on  Pearl  Street) 
‘you  were  not  at  that  window  ? 

A.  I  looked  out  that  again  when  they  said  ‘get  the  number’.  I 
went  to  the  first  window  on  the  railroad  side,  and  not  being  able  to 
get  a  view  went  to  the  Pearl  Street  side’. 

Doesn’t  that  recall  to  your  mind  the  fact  — 

A.  No,  sir. 

Q.  You  did  so  testify  at  Quincy,  didn’t  you?  A.  I  don’t  remem¬ 
ber  answering  that  question  that  way  ....  I  didn’t  answer  that  way,  I 
am  sure. 

Q.  Well,  you  went  to  the  Pearl  Street  window,  didn’t  you? 

A.  Yes,  sir. 

Q.  And  when  you  got  to  the  Pearl  Street  window  you  didn’t  see 
anything  at  first?  A.  No,  sir”. 

From  her  position  at  the  Pearl  Street  window  witness  could  see  to  the 
second  track.  If  she  had  looked  closer  she  could  possibly  have  seen  across 
the  track,  —  that  is  as  far  as  the  tracks  extended.  She  did  see  the  rail¬ 
road  gateman’s  shanty  and  a  little  of  the  track. 

The  curtain  that  would  be  at  one’s  right  hand  side  as  they  sat  on  the 
back  seat  of  the  car  was  buttoned  down  so  it  was  stationary.  It  was  not 
flapping.  She  did  not  pay  any  attention  to  any  other  curtain.  The  curtain 
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next  to  the  seat  is  the  one  she  noticed  particularly.  She  saw  no  curtain 
flapping. 

“Q.  Didn’t  you  say  yesterday  you  noticed  a  curtain  that  was  flap¬ 
ping,  or  was  not  buttoned  down  at  the  bottom?  A.  I  say  it  could  not 
have  been  buttoned  down,  because,  —  the  curtain  could  not  have  been  in 
place. 

Q.  There  was  no  curtain  whatever  on  that  right  hand  side  of  that 
car  but  that  one  rear  curtain,  was  there?  A.  The  middle  curtain  to 
which  you  are  referring  was  not  in  place.  That  is,  it  was  not  buttoned 
down  in  place. 

Q.  Did  you  see  the  middle  curtain  at  all? 

A.  I  didn’t  notice  the  middle  curtain”. 

When  the  witness  went  to  Brockton  to  identify  defendants  there  were 
not  more  than  seven  including  the  witness  that  she  noticed  particularly, 
—  persons  that  she  knew  who  they  would  be.  In  the  Brockton  police 
station  there  must  have  been  between  20  and  25  people  altogether. 

“Q.  And  from  that  room  they  went  out  for  the  purpose  of  identi¬ 
fying  these  men  ?  A.  Yes,  sir. 

Q.  When  you  saw  the  defendant  Sacco  he  was  alone  except  he  was 
accompanied  by  an  officer?  A.  Yes,  sir. 

Q.  He  was  not  stood  with  other  men,  or  other  Italians,  or  any  other 
person,  from  whom  you  were  to  pick  out  any  man?  He  was  brought  into 
the  room  by  the  officer  and  you  looked  at  him  ?  That  is  what  transpired  ? 
A.  Yes,  sir. 

[Reading  from  transcript.] 

“Q.  You  don’t  feel  certain  enough  of  your  own  position  to  say 

he  is  the  man  ? 

A.  I  don’t  think  my  opportunity  afforded  me  the  right  to  say 

he  is  the  man”. 

Q.  Well,  now,  did  you  so  testify  in  Quincy?  A.  I  think  I  did  say 

that. 

Q.  You  think  you  did?  A.  Yes,  I  think  I  did. 

Q.  And  you  were  telling  the  truth  then?  A.  Yes,  sir. 

Q.  And  you  meant  to  tell  the  truth?  A.  Yes,  sir. 

Q.  And  when  you  used  those  words,  “I  don’t  think  my  opportunity 
afforded  me  the  right  to  say  he  is  the  man”,  you  meant  it?  A.  Yes, 
sir,  I  did. 


Redirect  Examination. 

* 

Q.  [By  Mr.  Williams]  Miss  Splaine,  before  you  were  asked  by  any¬ 
one  in  the  Brockton  police  station  to  point  out,  if  you  saw  him,  the  man 
that  was  involved  in  the  shooting,  had  you  seen  the  man  before?  A. 
Yes,  sir. 

Q.  I  mean,  at  the  police  station?  A.  Had  I  seen  him  at  the 
police  station?  I  saw  him  coming  into  the  room. 

Q.  Before  you  had  been  asked  to  point  him  out?  A.  Yes,  sir; 
before  he  was  brought  into  the  room  with  that  officer. 

Q.  Where  did  you  first  see  him?  A.  As  he  was  coming  into  the 
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door  leading  into  that  large  room. 

Q.  Did  you  identify  the  defendant  at  any  time  previous  to  your  being 
asked  in  regard  to  him?  A.  As  he  entered  the  room. 

Q.  And  how  long  before  you  were  asked  in  regard  to  him  was  that? 
A.  Oh,  perhaps  —  maybe  half  an  hour. 

Q.  Had  anybody  told  you  at  that  time  that  he  was  the  defendant  in 
custody?  A.  No,  sir. 

Q.  Did  you  have  in  mind  when  you  went  on  the  stand  yesterday  the 
exact  questions  and  answers  which  were  put  to  you  and  to  which  you  made 
reply  in  the  lower  court?  A.  No,  sir. 

Q.  Now,  after  court  last  night  did  you  look  over  some  of  your  testi¬ 
mony  in  the  lower  court?  A.  No,  sir,  I  did  not. 

Q.  Did  I  ask  you  some  questions  in  regard  to  it?  A.  Nothing  in 
detail. 

Q.  Well,  I  had  some  talk  with  you,  did  I  not,  in  regard  to  one  or  two 
of  your  answers  —  A.  Yes,  sir. 

Q.  —  according  to  the  transcript?  A.  Yes,  sir. 

Q.  I  am  now  calling  your  attention  to  a  question  and  answer 
that  Mr.  McAnarney  called  your  attention  to  in  court  yesterday,  which 
was,  “Did  you  say  this  is  the  man?”  and  your  answer,  “I  will  not  swear 
positively  he  is  the  man”.  Now,  after  thinking  it  over,  do  you  think  you 
did  say  that  in  the  lower  court?  A.  I  thought  of  that  last  night,  and 
I  think  I  did  make  that  remark. 

Mr.  McAnarney.  I  object. 

The  Court.  What  is  your  objection? 

Mr.  McAnarney.  She  said  yesterday  — 

The  Court.  A  witness  always  has  a  right  if  they  make  a  mistake  in 
their  testimony  to  correct  it. 

Mr.  McAnarney.  Does  she  say  she  made  a  mistake  now? 

The  Court.  That  is  my  inference,  if  you  ask  me,  but,  of  course,  it 
is  your  inference,  not  mine.  I  haven’t  anything  to  do  with  passing  any 
judgment  on  these  facts;  the  responsibility  there  rests  upon  you.  I  sup¬ 
pose  that  was  the  purpose,  was  it  not? 

Mr.  Williams.  It  was. 

Mr.  McAnarney.  Isn’t  the  rule  that  he  first  ask  her  if  she  desires 
to  change  her  testimony? 

The  Court.  Do  we  care  about  that  particular  form? 

Mr.  McAnarney.  I  don’t  feel  like  waiving  the  true  form,  if  your 
Honor  please. 

The  Court.  Then  I  will  allow  you  to  ask  that. 

Q.  Will  you  answer,  Miss  Splaine?  A.  That  question  — 

The  Court.  Ask  if  she  desires  to  change  any  part  of  her  testimony. 

The  Witness.  Yes,  your  Honor,  I  do. 

Q.  Miss  Splaine,  in  view  of  what  I  have  just  asked  you,  do  you  wish 
to  change  any  part  of  your  testimony  which  you  made  yesterday?  A. 
That  question,  I  think  the  question  was  ‘Do  you  positively  identify  the 
man’,  and  in  the  Quincy  court  — 
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Mr.  McAnarney.  The  answer  should  be  yes  or  no. 

Q.  My  preliminary  question,  Miss  Splaine,  is  do  you  wish  to  change 
any  part  of  your  testimony  that  you  made  yesterday  ? 

A  Yes  sir. 

The  Court.  Now  you  may  change  what  part  of  your  testimony  that 


you  desire.  , ,  ...  ,  .  ,,, 

Q.  What  part  of  your  testimony  would  you  like  to  change  at  the 

present  time?  A.  That  question  and  answer  where  you  asked  me  if 
I  positively  identified  the  man,  and  in  Quincy  I  said  I  didn’t  feel  I  would 
positively  identify  him.  I  said  I  didn’t  say  that  yesterday,  but,  on  reflec- 


Q.  ‘Do  you  say  this  is  the  man’?  and  your  answer,  ‘I  will  not  swear 
positively’  —  A.  That  was  the  answer  in  Quincy. 

“Q.  Now,  Miss  Splaine,  it  was  brought  out  by  Mr.  McAnarney,  and 
you  say  it  is  the  truth  that  question  was  put  to  you  in  the  Quincy  court  and 
you  made  that  answer?  A.  Yes,  sir. 

Q.  And  also  that  this  question  was  put  to  you  in  the  Quincy  court,  — 
‘You  don’t  feel  certain  enough  in  your  position  to  say  he  is  the  man?’  and 
your  answer  ‘I  don’t  think  my  opportunity  afforded  me  the  right  to  say  he 
is  the  man’.  Now,  in  addition  to  that,  you  have  come  into  court  here  be¬ 
fore  the  jury  and  said  positively  he  is  the  man? 

A.  Yes,  sir. 

Q.  Now,  will  you  tell  these  gentlemen  how  you  reconcile  in  your  own 
mind  the  answers  which  you  made  in  the  Quincy  court,  and  the  answers 
which  you  have  made  to  me  in  this  court?  A.  Well,  from  the  oppor¬ 
tunity  — 

Mr.  McAnarney.  That  question  I  object  to. 

Mr.  Williams.  I  will  strike  out  ‘in  your  own  mind’. 

The  Court.  Repeat  it  with  that  out.  That  was  objectionable. 

Mr.  Williams.  Striking  out  that  phrase  ‘in  your  own  mind’,  will  you 
read  the  question?” 

(the  question  is  read) 

“Mr.  McAnarney.  That  question  does  not  direct  her  mind  specifi¬ 
cally  to  the  answer  she  has  made  in  this  court.  It  permits  her — 

The  Court.  I  think  the  proper  question  would  be,  taking  into  con¬ 
sideration  what  she  testified  in  the  district  court,  ‘What  do  you  mean  by 
the  expression  that  you  gave  in  this  court’?  We  are  not  trying  this  case 
on  the  theory  of  what  was  testified  in  the  lower  court  beyond  the  legal  ef¬ 
fect  of  that  testimony  contradicting  what  took  place  here.  “It  is  the  mean¬ 
ing  here  that  is  of  consequence.  What  the  witness  may  have  meant  in  the 
court  below,  in  my  judgment,  is  of  no  consequence.  It  was  not  used  for 
that  purpose;  it  was  used  for  the  purpose  of  attacking  the  credibility  of 
this  witness  by  showing  that  at  another  time  she  testified  different.  Now, 
if  you  desire  to  direct  yourself  to  the  testimony  of  the  witness  here  as  to 
what  she  meant,  why,  I  shall  allow  you  to  do  that. 

Q.  Varying  my  own  to  his  Honor’s  suggestion,  allow  me  to  put  this 
question : —  In  view  of  the  testimony  which  you  gave  in  the  Quincy  court, 
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what  did  you  mean  here  yesterday  when  you  said  that  you  .did  positively 
identify  the  defendant  as  the  man  whom  you  saw  at  South  Braintree? 

A.  From  the  observation  I  had  of  him  in  the  Quincy  court  and  the 
comparison  of  the  man  I  saw  in  the  machine,  on  reflection  I  was  sure  he 
was  the  same  man. 

Re-cross  Examination 

“Q.  (By  Mr.  McAnarney)  Now,  you  went  to  Brockton? 

A.  Yes,  sir. 

Q.  You  went  into  a  room?  A.  Yes,  sir. 

Q.  You  were  in  that  room  with  this  defendant?  A.  Yes,  sir. 

Q.  And  the  police  officer?  A.  Yes,  sir. 

Q.  You  saw  the  man  enter  the  room?  A.  Yes,  sir”. 

She  was  in  the  room  three,  four  or  possibly  five  minutes.  She  left  the 
room  first.  She  looked  him  over  thoroughly  at  that  time.  She  saw  him  in 
the  Quincy  court  room. 

“Q.  You  were  in  the  Quincy  court  more  than  an  hour,  about  two 
hours,  before  you  testified,  weren’t  you?  A.  I  could  not  say  how  long 
it  was”. 

Three  witnesses  testified  before  the  witness  testified.  Witness  was  in 
the  court  room  all  the  time  with  the  defendant  in  her  view. 

“Q.  You  now  say  that  on  reflection  you  feel  sure  he  is  the  man? 

A.  I  feel  most  certain  he  is. 

Q.  You  were  answering  in  the  lower  court  from  your  observation, 
weren’t  you?  A.  Yes,  sir. 

Q.  From  what  you  saw?  A.  Yes. 

Q.  Your  answer  now  is  that  you  feel  most  certain  that  he  is? 

A.  Yes. 

Q.  That  is  not  the  position  that  you  are  sure  beyond  any  doubt  is 
it?  You  are  most  certain  now,  aren’t  you? 

A.  I  am  positive  he  is  the  man ;  certain  he  is  the  man.  I  admit  the 
possibility  of  an  error,  but  I  am  certain  I  am  not  making  a  mistake. 

Q.  Your  answer  in  the  lower  court  was  you  didn’t  have  opportunity 
to  observe  him.  What  did  you  mean  when  you  said  you  didn’t  have  op¬ 
portunity  sufficient,  kindly  tell  us,  you  didn’t  have  sufficient  opportunity  to 
observe  him? 

A.  Well,  he  was  passing  on  the  street. 

Q.  He  was  passing  on  the  street  and  you  didn’t  have  sufficient  op¬ 
portunity  to  observe  him  to  enable  you  to  identify  him? 

A.  That  is  what  I  meant. 

Q.  That  is  the  only  opportunity  you  had?  A.  Yes,  sir. 

Q.  You  have  had  no  other  opportunity  but  that  one  fleeting  glance? 

A.  The  remembrance  of  that. 

Q.  Which  is  half  the  distance  between  the  railroad  track  and  the  cob¬ 
bler  shop,  30  or  35  feet,  with  this  car  going  the  speed  it  was?  A.  Yes, 
sir. 
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Re-Cross-Examination 

•  "  , 

(By  Mr.  Moore)  Witness  believes  that  it  was  the  6th  of  May  that 
she  went  to  the  Brockton  police  station.  At  the  time  the  defendant  Sacco 
was  brought  into  the  room  where  the  witness  was,  the  witness  walked  all 
around  him.  He  had  his  hat  on  part  of  the  time  and  his  hat  off  part  of  the 
time.  He  sat  down  and  stood  up.  At  the  time  at  the  request  of  Miss  Dev¬ 
lin  and  in  the  presence  of  the  witness,  the  defendant  Sacco  was  asked  to 
take  a  particular  position.  He  took  the  position  that  he  was  requested  to 
take. 

“Q.  Now  you  saw  him  come  some  four  or  five  times  that  day,  didn’t 
you?  A.  I  saw  him  twice  that  day, — well,  three  times  includ¬ 
ing  when  I  first  saw  him  at  the  door-way  coming  in,  but  twice  when  I 
looked  at  him  afterwards. 

Q.  All  told,  the  time  that  you  looked  him  over  in  these  various  posi¬ 
tions,  with  his  hat  on  and  with  his  hat  off,  and  walked  around  him,  and  so 
forth,  consumed  upwards  —  these  various  occasions  —  upwards  of  a  cou¬ 
ple  of  hours,  didn’t  it? 

A.  I  don’t  think  so.  I  saw  him  while  he  passed  through  the  room, 
and  while  he  was  in  the  room  I  don’t  think  I  took  more  than  five  minutes  to 
look  at  him. 

Q.  You  saw  him  all  you  wanted  to  see  him?  A.  Yes,  sir. 

Q.  You  saw  him  in  every  way  and  every  position  that  you  wanted? 

A.  Yes,  sir. 

Q.  And  he  also  was  present  in  court  at  the  time  of  the  preliminary 
examination?  A.  Yes,  sir. 

Q.  And  you  saw  him  there  for  a  matter  of,  I  suppose,  three  or  four 
hours,  at  the  preliminary  examination? 

A.  I  couldn’t  say  just  how  long. 

Q.  At  any  rate,  when  you  took  the  witness  stand  at  the  time  of  the 
preliminary,  you  looked  right  square  at  the  defendant,  didn’t  you?  A. 
yes,  sir. 

Q.  And  you  looked  at  him  during  the  entire  period  of  the  25  or  30 
pages  of  testimony?  A.  Yes,  sir. 

Q.  And  you  haven’t  seen  the  defendant  from  that  time  that  you 
saw  him  in  the  Brockton  jail  all  that  you  wanted  to  see  him  and  the  time 
that  you  saw  him  on  preliminary,  you  haven’t  seen  him  from  that  day  un¬ 
til  you  saw  him  in  this  court  room,  have  you  ?  A.  No,  sir,  I  did  not. 

Q.  You  availed  yourself  of  every  form  of  opportunity  of  observation 
of  that  young  man  during  the  period  in  the  Brockton  jail  and  the  police 
court?  A.  Not  in  jail;  in  that  room.  I  didn’t  see  him  in  jail. 

Q.  And  you  haven’t  seen  him  since?  A.  No,  sir. 

Q.  And  it  was  with  all  those  opportunities  of  observation,  which 
have  not  in  any  wise  been  supplemented  since  —  They  haven’t  been  sup¬ 
plemented  since?  You  haven’t  had  any  further  opportunities  of  observa¬ 
tion?  A.  Not  since  Quincy. 

Q.  But,  it  was  with  those  full  opportunities  of  observation  to  your 
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complete  satisfaction  that  you  testified  ‘I  don’t  think  my  opportunity  af¬ 
forded  me  the  right  to  say  he  is  the  man’  ?  A.  I  made  that  answer. 

Q.  With  all  those  opportunities  of  observation?  A.  I  wasn’t 
thinking  of  all  the  opportunities. 

Q.  I  say  you  did  have  all  of  those  opportunities  of  observation  pre¬ 
vious  and  before  you  testified  as  you  have  stated  that  you  did  testify? 

A.  Yes,  sir,  I  did. 

Q.  And  you  have  had  no  further  opportunities  since  that  time? 

A.  No,  sir. 

Re-Cross-Examination 

(By  Mr.  McAnarney)  In  the  Brockton  police  station  the  defendant 
wore  a  dark  suit. 

“Q.  And  that  I  may  have  the  situation  correct,  you  testified  in  the 
Quincy  court  and  then  you  did  not  see  him  until  he  came  in  here? 

A.  No,  sir. 

Q.  So  that  you  testified  and  gave  the  answer  which  had  been  given, 
about  not  having  a  sufficient  opportunity,  and  then  changed  your  mind 
without  looking  at  the  man  again? 

A.  Not  since  I  saw  him  in  Quincy. 

Q.  In  other  words,  you  changed  your  mind  as  to  whether  he  was  the 
man  without  making  any  further  examination  of  him,  didn’t  you?  A. 
^es,  sir. 

Annie  Nichols,  called  by  the  Commonwealth,  testified  as  follows: 
That  she  resides  at  No.  4  Colbert  Avenue,  South  Braintree.  This  avenue 
branches  off  from  Pearl  Street  to  the  left,  a  short  distance  below  the  rail¬ 
road  track  going  towards  the  Slater  &  Morrill,  Inc.  factory. 

On  April  15,  1920  she  resided  at  13  Curtis  Place,  South  Braintree. 
(The  home  of  the  witness  appears  “Nichols”  on  the  map  to  the  east  of 
the  railroad  tracks  and  north  of  Pearl  Street  and  in  the  rear  of  the  oblong 
drawing  marked  ’‘restaurant.”  Her  home  was  in  from  Pearl  Street 
150  feet  perhaps. 

On  April  15  at  about  the  hour  of  3  o’clock  she  was  in  the  kitchen  of 
her  home.  This  room  faces  Pearl  Street.  While  in  the  kitchen  she  just 
happened  to  look  out  of  the  window  and  saw  Mr.  Berardelli  and  Mr.  Par- 
menter  coming  along,  and  as  they  came  down  the  street  the  man  that  was 
standing  against  the  fence  stepped  up  to  Mr.  Berardelli  and  spoke  to  him. 

“Q.  Spoke  to  whom?  A.  Berardelli.  He  came  along  first,  and 
then  I  didn’t  see  any  more.  I  sat  down  and  as  I  sat  down  I  heard  these 
shots.  I  rushed  out  on  to  the  piazza,  and  when  I  got  there  Mr.  Parmenter 
had  his  hands  up.  He  ran  across  the  street — Mr.  Parmenter  ran  across  the 
street  and  this  man  chased  him  and  put  two  shots  into  him,  as  he  (Mr. 
Parmenter)  ran  across  the  street.” 

At  that  time  laborers  were  working  right  in  front  of  the  cellar.  As 
Mr.  Parmenter  ran  there  was  a  shot  came  from  the  pile  of  bricks  there. 
The  pile  of  bricks  was  right  at  the  corner,  right  at  this  side  of  the  water 


136 


tower.  Witness  points  out  on  photograph,  Exhibit  8,  the  point  where  the 
pile  of  bricks  was  as  being  at  the  corner  of  the  fence  right  by  the  water 
tower.  She  heard  a  shot  from  there.  Then  all  the  laborers  rushed  back 
towards  her  house,  and  then  the  automobile, — it  seemed  as  though  it 
came  right  along  up  the  hill.  They  threw  the  boxes  in.  The  two  men 
she  saw  standing  there  threw  the  boxes  into  the  automobile  and  were 
gone.  That  is  all  she  knows.  By  the  two  men  she  does  not  mean  Mr. 
Berardelli  or  Mr.  Parmenter  but  the  two  bandits. 

The  two  men  when  she  first  saw  them  were  leaning  against  the  fence. 
She  points  out  on  photograph,  Exhibit  7,  a  point  between  the  6th  and  7th 
fence  posts,  west  of  the  telegraph  pole,  as  the  point  where  one  of  the 
men  was  leaning.  The  other  was  between  the  2nd  and  3rd  posts,  counting 
up  west  from  the  telegraph  pole,  the  telegraph  pole  being  that  one  just 
east  of  the  Rice  &  Hutchins  factory. 

The  man  leaning  against  the  fence  nearest  the  crossing  was  the  one 
that  spoke  to  Mr.  Berardelli.  She  saw  no  shots  fired  at  Mr.  Berardelli. 
The  first  man  is  the  one  that  fired  the  two  shots  at  Mr.  Parmenter  and 
chased  him  across  the  street. 

“Q.  And  what  was  the  second  man  doing  when  the  first  man  chased 
him  across  the  street  ?  A.  He  ran  up  to  the  front  here  where  the  first 
man  was,  came  right  to  the  front  where  this  first  man  chased  him  right 
across  the  street.  They  seemed  to  get  together.” 

As  the  first  bandit  chased  Mr.  Parmenter  across  the  street  Mr.  Berar¬ 
delli  was  lying  on  the  ground.  While  the  first  man  was  chasing  Mr.  Par¬ 
menter  across  the  street,  the  second  man  seemed  to  go  up  towards  Mr. 
Berardelli. 

She  saw  an  automobile  come  up  the  street;  doesn’t  think  that  it 
stopped;  it  seemed  to  be  going  very  slow  to  give  them  a  chance  to  jump  in. 
They  tossed  the  box  in  and  went.  She  thinks  she  saw  the  third  man  get 
into  the  automobile  from  the  brick  pile,  get  down  and  get  in.  The  other 
two  men  piled  into  the  automobile  on  the  left  hand  side  of  the  automobile, 
the  side  opposite  to  where  the  witness  was.  They  tossed  the  boxes  in. 
She  does  not  remember  whether  she  heard  any  further  shots  or  not. 

“Q.  Could  you  describe  the  auto  with  respect  to  curtains  ?  A.  No. 
It  was  all  closed  in  on  my  side. 

Q.  Closed  in  on  your  side?  A.  All  closed  in. 

Q.  To  what  point,  do  you  remember?  When  I  say  what  point,  to 
what  part  of  the  car?  A.  All  of  it.  It  seemed  to  be  all  closed  on 
that  side.” 

The  excavation  was  right  in  front  there,  in  the  cellar.  The  witness 
does  not  know  how  near  the  front  part  of  the  excavation  was  to  the  street. 
She  thinks  it  was  near  the  sidewalk.  There  had  been  a  sidewalk  on  that 
side  of  Pearl  Street,  but  same  had  been  upset  at  that  time. 

On  April  15,  1920  there  was  no  building  behind  the  witness  and  Pearl 
Street  other  than  the  Maurice  Colbert  residence  which  was  to  the  witness’ 
left,  as  she  faced  Pearl  Street.  She  did  not  notice  the  rear  end  of  the 
automobile  as  it  went  up  the  street. 
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Cross-Examination 

(By  Mr.  McAnarney)  Witness  has  some  small  children.  There  might 
have  been  quite  a  few  children  in  the  yard  that  day.  She  thinks  that 
perhaps  the  children  rushed  in  when  the  shots  were  fired  coming  into 
the  kitchen  where  she  was. 

“Q.  Have  you  any  recollection  of  the  children  rushing  in  just  at  the 
time  of  this  shooting?  Have  you  not  so  stated,  Madam,  that  they  did? 
A.  Yes,  I  think  one  of  the  children  did. 

“Q.  Did  they  say  anything  when  they  came  in?  A.  I  don’t 
remember. 

Q.  Very  well,  if  you  don’t  remember.  Any  way,  you  did  look  out 
of  the  window?  A.  Yes.” 

When  she  looked  out  of  the  window  there  was  quite  a  little  commotion 
going  on  out  front.  After  this  shot  was  fired  from  the  brick  pile,  then 
the  Italians  rushed  back  from  where  they  were  working  towards  her 
house.  She  heard  a  shot  before  she  looked  out.  Her  house  is  about 
150  feet  from  the  street.  The  brick  pile  was  about  the  edge  of  the  street. 

“Q.  Please  tell  us  how  you  were  able  to  tell  at  a  distance  of  150  feet 
where  a  shot  came  from?  A.  Well,  by  the  sound. 

Q.  You  could  tell  by  the  sound  of  a  shot  that  it  came  from  a  pile  of 
brick  that  was  right  beside  the  street  rather  than  from  a  person  standing 
in  the  street, — you  could  tell  that  the  shot  came  from  the  pile  of  brick, 
do  you  mean  that?  A.  Well,  I  heard  three  shots. 

Q.  True,  you  heard  a  shot,  but  you  had  no  way  of  knowing  that  the 
shot  came  from  that  pile  of  brick  or  from  either  side  of  the  road,  Madam, 
had  you?  A.  No,  only  just  as  they  fired,  that  the  laborers  were  there, 
and  it  scared  them  back. 

Q.  That  was  your  reasoning  process;  you  didn’t  see  it  and  didn’t 
hear  it?  A.  Didn’t  hear  the  shot? 

Q.  Didn’t  hear  the  shot  from  the  brick  pile  any  more  than  you  heard 
it  in  the  street?  A.  Yes,  I  think  I  did. 

Q.  Do  I  understand  you  take  the  position  that  150  feet  in  bach 
of  your  house,  looking  out  of  the  window,  by  the  sound  of  that  report 

you  could  tell  it  came  from  the  pile  of  brick  beside  the  street  rather  than 

from  the  middle  of  the  street?  A.  Yes.  When  that  shot  was  fired, 
I  was  out  on  my  porch. 

Q.  Your  porch  is  still  about  150  feet  away.  A.  Yes. 

Q.  Do  you  now  want  us  to  understand  you  could  tell  within  twenty 
feet  where  that  shot  was  fired  from  by  the  sound?  A.  It  was  fired. 

Q.  You  can?  A.  No — it  was  fired - 

Q.  You  really  don’t  know  where  it  was  fired  from,  do  you?  A. 

That  is  where  the  sound  came  from ;  the  men  rushed  back. 

Q.  The  bricks  were  between  you  and  the  street,  weren’t  they? 
A.  Yes. 

Q.  You  say  that  it  was  150  feet  where  that  shot  was  fired  from  you, 
or  145,  or  something  like  that.  The  bricks  weren’t  five  feet  from  the 
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street,  were  they?  A.  No,  they  were  right  there  on  the  corner. 

Q.  Well,  you  have  testified.  At  one  time,  anyway,  you  saw  the 
laborers  running  back?  A.  Yes. 

Q.  And  you  saw  the  laborers  running  back  at  the  time  Parmenter 
was  coming  towards  your  house  and  the  man  after  him?  A.  Yes, 
I  guess  so. 

Q.  That  is  when  the  laborers  ran  back,  wasn’t  it?  A.  Yes.” 

At  the  time  the  witness  looked  from  her  porch  she  saw  Mr.  Parmenter 
running  across  the  street,  followed  by  a  man  who  shot  at  him  twice. 

“Q.  And  those  laborers  ran  in  back  towards  your  house  ?  A.  They 
were  up  there  at  that  time.” 

When  her  attention  was  first  attracted  that  morning  she  was  in  the 
kitchen.  She  just  happened  to  look  through  the  window.  She  saw  Mr. 
Berardelli  and  Mr.  Parmenter  coming  down  the  street  together.  Mr. 
Berardelli  was  really  ahead.  This  man  stepped  up  to  Mr.  Berardelli.  Mr. 
Berardelli  didn’t  stop;  he  kept  right  on.  Mr.  Parmenter  continued  with 
him.  The  witness  didn’t  see  him  shot.  She  does  not  think  that  the  man 
who  spoke  to  Mr.  Berardelli,  stepped  off  the  sidewalk.  She  doesn’t  know. 

“Q.  Then  the  man  did  not  leave  his  position  by  the  fence?  A.  Yes, 
he  stepped  up. 

Q.  Did  he  step  off  the  sidewalk  ?  A.  I  don’t  think  so.  They  came 
down  the  sidewalk  towards  the  fence.” 

They  were  on  the  same  sidewalk  as  the  fence.  She  could  tell  he  spoke 
to  him.  She  could  not  see  his  lips  move  from  her  house.  She  did  not  hear 
his  voice.  She  saw  this  man  step  right  up  to  Mr.  Berardelli. 

“Q.  Then  you  don’t  really  mean  that  he  spoke  to  him?  A.  He 
stepped  up  just  as  if  he  was  going  to  speak  to  him. 

Q.  And  the  two,  Berardelli  and  Parmenter,  continued  along?  A. 

Yes. 

Q.  Did  they  go  out  of  your  sight  before  the  shooting?  A.  I  just 
sat  down.  I  didn’t  think  any  more  about  it. 

Q.  If  you  had  continued  to  watch,  you  would  have  seen  the  shooting, 
probably  ?  A.  Yes.  I  sat  down,  and  as  I  sat  down  this  shot  came.” 

Curtains  on  the  right  hand  side  of  the  car  going  towards  the  railroad 
crossing  were  all  down. 

“Q.  You  have  told  us  that  the  curtains  were  down?  A.  I  thought 
they  were:  I  think  so  now;  that  is  my  judgment. 

Re-direct  Examination 

“Q.  (By  Mr.  Williams)  I  forgot  to  ask  you,  Mrs.  Nichols,  if  you  noticed 
how  these  bandits  were  dressed.  I  am  referring  to  the  two  you  saw 
across  the  street  there.  A.  I  think  they  had  dark  suits  and  a  cap, 
light  cap. 

“Q.  You  say  ‘they’.  Are  you  referring  to  both?  A.  Those  two 
men  I  saw  standing  at  the  fence  had  dark  suits  and  wore  a  cap. 

Q.  You  say  ‘wore  a  cap’.  Did  one  have  a  cap  or  both  have  caps? 
A.  No.  They  both  had  caps. 

Q.  Mrs.  Nichols,  so  that  we  may  get  this  distance  as  accurately  as 
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possible,  let  me  call  your  attention  to  what  you  say  was  the  Colbert  house. 
A.  That  is  the  Colbert  house. 

***** 

Q.  How  far  were  you,  as  you  stood  on  the  piazza,  to  the  nearest 
corner  of  the  Colbert  house?  A.  I  probably  would  be  almost  in  a 
direct  line. 

Q.  I  know,  but  how  long  is  that  direct  line?  A.  I  couldn’t  tell 
you.  About  the  same  distance  as  the  street,  I  should  think. 

Q.  You  don’t  mean  that,  do  you?  A.  I  don’t  know. 

Q;  Can  you  point  out  any  place  in  the  court  room  here,  or  any  dis¬ 
tance  in  the  court  room  which  would  show  the  jury  the  distance  you  were 
as  you  stood  on  your  piazza  to  this  Colbert  house?  You  were  in  here 
somewhere.  Now,  how  far  were  you  from  this  nearest  corner  of  the 
Colbert  house?  A.  I  don’t  know. 

Q.  Could  you  point  to  any  place  here  in  the  court  room  that  would, — 
Close  your  eyes  for  a  minute  and  say  to  yourself  that  is  the  corner  of  the 
Colbert  house  there.  A.  I  don’t  know  as  I  could  do  it  and  do  it  right. 

Re-cross  Examination 

“Q.  (By  Mr.  Moore)  You  say  that  both  of  these  two  men  that  you 
did  see  had  caps  on  ?  A.  I  think  so,  yes. 

“Q.  You  are  positive  of  that?  A.  Yes. 

Q.  And  the  color  of  those  caps?  A.  Well,  I  think  they  were 
light.  They  were  light  caps,  dark  suits  and  light  caps. 

Q.  Could  you  tell  the  color  of  the  suits?  A.  Dark.  No,  but 
I  know  they  were  dark  suits.” 

They  did  not  have  overcoats  on,  but  they  did  have  coats  on.  She  is 
positive  that  both  men  had  coats  on.  She  could  not  tell  the  color  of  their 
shirts.  She  watched  very  closely  when  she  realized  that  something  was 
happening,  but  of  course  she  was  very  much  excited,  very  much  so.  The 
only  description  that  she  is  able  to  give  is  that  of  the  clothing,  in  so  far  as 
hats,  and  that  both  men  were  wearing  coats.  Aside  from  this  she  has 
no  description  at  all  in  her  mind.  She  has  done  her  best  to  recall  and 
revisualize  everything  that  she  saw  that  afternoon.  All  she  can  dis¬ 
tinguish  is  the  existence  of  caps  and  coats.  She  does  not  pretend  to  be 
able  to  identify  the  men.  They  seemed  to  be  about  medium  stout  chaps. 
She  has  seen  pictures  of  the  defendants  in  the  newspapers. 

‘U  And  on  the  view  from  the  point  on  your  porch,  you  can  make 
no  effort  or  attempt  to  say  these  are  the  men  that  you  saw?  A.  No, 
sir.” 

Re-direct  Examination 

(By  Mr.  Williams) 

“Q.  When  was  it  you  observed  the  caps  on  these  men?  A.  Why, 
as  I  saw  them  standing  against  the  fence  there.  I  saw  them  standing  there. 

James  E.  McGlone,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows:  That  he  resides  at  Sunnyside  Park,  Braintree  and  his  business  is 
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that  of  teamster. 

On  April  15,  1920  he  was  taking  stone  from  the  excavation  on  Pearl 
Street  opposite  Rice  &  Hutchins’  factory.  He  was  employed  by  Rice  and 
Hutchins.  They  had  then  excavated  about  a  foot, — practically  just  begin¬ 
ning;  just  starting  the  work.  The  excavation  work  was  about  30  feet 
from  the  edge  of  the  traveled  part  of  Pearl  Street.  The  excavation  was 
one  hundred  feet  square.  Right  by  the  water  tower  to  the  right  of  the 
excavation  going  towards  the  railroad  track,  there  was  a  pile  of  chimney 
brick.  They  were  right  by  the  fence  there. 

“Q.  How  big  a  pile  was  it,  do  you  remember?  A.  Well,  I  guess 
it  must  have  been  about  ten  or  twelve  5-ton  truckloads.” 

To  the  left  of  the  witness  as  he  faced  towards  Rice  &  Hutchins  was 
the  home  of  Mr.  Colbert.  At  the  time  of  the  shooting  the  witness  had 
a  one-horse  drag.  The  horse  was  in  from  the  street  about  30  feet. 
The  witness  was  right  behind  the  horse  on  the  drag.  There  were  about 
25  laborers  working  there. 

He  was  kneeling  down,  putting  stone  on  the  drag  and  he  heard  one 
or  two  shots  fired.  He  turned  and  looked  across  the  street  and  saw 
two  or  three  up  against  the  fence  toward  the  Rice  &  Hutchins  shoe  shop. 
He  heard  a  couple  of  more  shots  fired,  and  there  was  a  fellow  had  hold 
of  this  guard  by  the  shoulder.  One  of  these  fellows  had  hold  of  the  guard 
by  the  shoulder,  and  at  that  time  there  was  a  couple  of  shots  fired. 

The  next  thing  he  saw  two  fellows  running  with  a  black  bag  and 
they  went  down  towards  Slater  &  Morrill’s  and  there  was  a  machine  coming 
up  over  the  hill  slowly,  and  when  the  machine  got  up  by  this  telegraph 
pole,  at  the  corner  of  Rice  &  Hutchins  shoe  shop,  they  jumped  in  with  the 
bag.  They  came  down  from  this  direction  and  around  this  telegraph 
post  here  just  east  of  the  Rice  &  Hutchins  shoe  factory.  The  machine 
was  going  up  over  the  hill  and  they  jumped  in  on  that  side. 

Mr.  Parmenter  started  to  cross  the  street  and  started  to  holler.  He 
came  over  where  the  witness  was  and  he  started  to  go  down  and  the  wit¬ 
ness  put  his  arm  around  his  shoulders  and  put  him  down  on  the  ground, 
and  he  got  a  double  blanket  off  of  one  of  Loud’s  teams  and  put  underneath 
his  head.  Witness  asked  him  where  he  was  hurt  and  he  couldn’t  speak. 
Witness,  with  others,  then  took  Mr.  Parmenter  over  across  the  street  into 
Mr.  Colbert’s  house.  At  the  time  Mr.  Parmenter  ran  across  the  street, 
witness  saw  no  one  else  run. 

“Q.  Let  me  take  you  back  to  the  time  you  say  they  were  up  against 
the  fence  there,  and  one  fellow  had  hold  of  Berardelli.  .  .  .  Now  at  that 
time  where  was  Parmenter,  Mr.  McGlone?  A.  Parmenter —  They 
were  both  on  the  sidewalk.  Parmenter  was  just  starting  across  the  street 
from  where  this  guard  was. 

Q.  Is  it  clear  enough  in  your  mind  so  you  could  step  down  on  this 
mat  and  illustrate  with  me  how  the  bandit  had  hold  of  Berardelli?  A. 
Yes,  sir.” 

(Witness  steps  down  from  the  stand) 

“Q.  You  can  be  the  bandit,  and  I  will  be  Berardelli.  Here  is  that 
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fence  going  down  in  front  of  Rice  &  Hutchins.  The  crossing  is  up  here. 
A.  Yes,  sir. 

Q.  Now,  you  place  me  just  the  way  Berardelli  was  there.  A.  He 
was  up  against  the  fence,  and  this  fellow  had  him  by  the  shoulders.  He 
had  a  black  pistol  in  his  hand,  flat  on  both  sides.  There  was  a  couple 
shots  he  fired  when  he  held  him  this  way.  I  saw  him  (Berardelli)  going 
down  like  that.” 

Mr.  Berardelli  was  facing  the  witness  when  he  fell.  At  that  time  Mr. 
Parmenter  was  coming  across  the  street  towards  the  witness.  At  the 
time  this  man  had  hold  of  Mr.  Berardelli,  Mr.  Parmenter  was  about  20 
feet  away.  The  bunch  up  against  the  fence  consisted  of  Mr.  Berardelli 
and  two  bandits. 

Witness  saw  the  man  that  did  not  have  hold  of  Mr.  Berardelli  start 
with  a  black  bag. 

“Q.  Now,  can  you  describe  to  this  jury  how  those  bandits  looked? 
A.  No,  sir,  I  could  not. 

Q.  Can  you  give  any  description  of  what  you  noticed  in  regard  to 
them?  A.  Well,  the  two  fellows  I  seen  seemed  to  be  short,  about  my 
size,  weigh  about  130  or  135  pounds,  between  22  and  25  years  old,  I  should 
judge,  dark  complexion.  They  looked  to  be  foreigners  to  me. 

Q.  Could  you  tell  what  nationality?  A.  Well,  Italians,  I  think. 

Q.  You  have  worked  with  Italians,  have  you,  in  your  work?  A. 
At  this  time  I  did,  in  that  cellar.” 

They  wore  dark  suits.  Witness  cannot  say  if  they  wore  caps  or  felt 
hats. 

“Q.  Did  you  notice  what  the  second  bandit  had,  if  anything,  by  way 
of  a  shooting  weapon?  A.  Well,  he  had  a  bag  too. 

Q.  I  mean  in  regard  to  a  weapon?  A.  No,  I  did  not.” 

Witness  thinks  there  were  about  four  or  five  shots  fired.  Cannot 
describe  the  machine. 

“Q.  Can  you  give  us  any  idea  about  the  machine?  A.  What  I 
saw  when  I  was  going  up  over  the  track,  it  was  about  a  7-passenger,  and 
the  isinglass  in  back  was  out,  and  I  think  it  was  a  rifle  sticking  out  of 
the  back  end  of  it.  As  they  were  going  over  the  hill  I  heard  a  shot  fired 
from  the  mudguards  facing  Rice  &  Hutchins  shoe  shop  at  this  fellow 
lying  on  the  ground  ...  I  heard  a  shot  fired  from  one  of  the  bandits 
that  was  standing  on  the  mudguard  on  the  farther  side,  the  opposite 
side  from  where  I  was.  ...  At  this  fellow  lying  on  the  sidewalk,  this 
guard.” 

At  the  time  the  witness  heard  all  of  the  last  he  was  over  across 
the  street  by  the  cellar. 

Mrs.  Nichols’  home  was  about  75  feet  or  80  feet  from  Pearl  Street 
he  would  judge. 

“Q.  Did  you  see  more  than  two  bandits  that  day?  A.  Well,  I 
think  I  made  a  mistake  on  that.  There  was  three.  .  .  .  The  third  was 
the  one  that  had  hold  of  this  guard,  and  then  there  was  two,  I  meant  to 
say,  that  ran  with  the  boxes. 
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Q.  Did  you  notice  anything  about  the  face  of  the  man  that  had 

hold  of  Berardelli  or  was  that  some  of  the  other  bandits?  A.  The 

fellow  that  had  hold  of  this  guard  was  facing  back  towards  me.  This 
other  fellow  had  kind  of  a  dark  beard.  It  was  not  like  a  dark  beard, 

as  if  he  had  not  been  shaved,  a  dark  heavy  beard  .  .  .He  was  shaved 

but  it  was  like  as  if  he  was  not  shaved  for  a  day  or  so.” 

The  gun  in  the  hands  of  the  man  who  shot  Mr.  Berardelli  was  a 
black  gun,  looked  like  an- automatic,  flat  on  both  sides. 

Cross-Examination 

(By  Mr.  McAnarney)  Witness  was  in  from  the  street  or  sidewalk 
between  25  and  30  feet.  Mr.  Parmenter  walked  right  over  towards  the 
witness.  The  whole  scene  took  place  right  directly  in  front  of  the  wit¬ 
ness,  so  close  that  the  witness  could  identify  the  sides  of  the  revolver 
that  the  man  had  who  was  shooting  Mr.  Berardelli.  Witness  was  present 
at  the  inquest.  His  attention  was  first  attracted  by  hearing  the  shots 
out  of  a  gun.  He  turned  and  saw  Mr.  Berardelli.  He  had  never  spoken 
to  him  but  he  had  seen  him  before. 

“Q.  You  saw  a  man  having  hold  of  his  right  shoulder  with  that 
man’s  left  hand?  A.  On  his  left  shoulder,  he  had  hold  of  him  on 
the  right  shoulder.” 

The  man  with  his  left  hand  had  hold  of  Mr.  Berardelli’s  right 
shoulder.  Witness  cannot  say  if  the  man  had  a  cap  on  or  a  felt  hat  on 
or  what  it  was.  Witness  was  excited.  The  man  had  some  headgear  on 
anyway.  Clothes  were  dark;  appeared  to  be  a  man  between  22  and  25 
years  of  age. 

“Q.  — Both  the  men  appeared  to  be  about  the  same  age? 

A.  Well— 

Q.  Did  they?  A.  That  I  couldn’t  say.  I  judged  between  22 
and  25.” 

Witness  helped  Mr.  Parmenter  to  the  ground.  No  one  shot  at  Mr. 
Parmenter  as  he  was  coming  towards  the  witness.  He  cannot  state 
whether  Mr.  Parmenter  was  shot  before  or  after  or  at  the  same  time 
that  Mr.  Berardelli  was  shot.  Both  of  them  maybe  were  shot  at  the 
same  time.  There  was  no  man  following  Mr.  Parmenter.  The  witness 
saw  three  men. 

“Q.  Now  tell  us  what  some  one  else  was  doing.  A.  Then  when 
this  fellow  had  hold  of  Berardelli  on  the  right  shoulder  with  his  left 
hand,  those  other  fellows  took  the  two  black  bags  and  they  started  to 
run  towards  Slater  &  Morrill’s. 

Q.  Where  were  those  black  bags?  A.  Parmenter  and  this 
guard  had  them.” 

The  automobile  was  coming  up  from  Slater  &  Morrill’s  when  the 
bandits  started  to  run.  Witness  did  not  notice  whether  either  of  these 
two  men  got  out  of  the  automobile  or  not. 

“Q-  Going  back  for  a  minute  or  two  again,  when  you  saw  the  men 
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have  hold  of  Berardelli,  did  you  see  any  other  man  on  the  street  at  that 
instant  besides  Parmenter?  A.  Those  three  were  over  there  by  Berar¬ 
delli.  There  were  three  of  them  there.” 

They  were  not  doing  anything.  There  was  one  fellow  had  hold  of 
Berardelli’s  shoulder  and  after  them  shots  were  fired,  these  other  two 
fellows  took  the  bags  and  they  ran  towards  Slater’s. 

When  the  witness  first  saw  Mr.  Parmenter  he  was  about  the  center 
of  the  street  coming  towards  the  witness. 

Cross-Examination 

(By  Mr.  Moore)  In  addition  to  the  witness  there  were  employes 
of  Mr.  Loud  working  in  the  excavation.  They  were  all  Italians. 

“Q.  Mr.  McGlone,  do  you  see  in  this  court  room  any  of  the  men  that 
you  saw  April  15?  A.  No,  sir,  I  do  not. 

Re-direct  Examination 

“Q.  (By  Mr.  Williams)  Mr.  McGlone,  you  say  that  from  any  knowl¬ 
edge  you  have  as  to  how  the  men  looked? 

Mr.  McAnarney.  I  object. 

The  Court.  What  is  your  objection? 

Mr.  McAnarney.  Cross-examination. 

The  Court.  That  may  all  be.  You  brought  it  out  in  cross-examina¬ 
tion. 

Mr.  McAnarney.  This  question  is  in  the  form  of  cross-examination. 

The  Court.  I  think  it  goes  to  meet  that  last  question,  what  he 
means,  whether  he  means  by  that  that  these  are  not  the  men,  or  his 
knowledge  was  such  that  he  could  not  say  whether  they  were  or  not. 
I  think  he  has  a  right  to  have  that. 

Mr.  McAnarney.  That  is  not  his  question. 

The  Court.  That  is  what  I  understood  it  to  be. 

[The  question  is  read.] 

The  Witness.  Well,  that  I  could  not  say. 

Q.  Did  you  understand  by  Mr.  Moore’s  question  he  was  asking  you 
whether  or  not  you  knew  these  men  were  not  the  men?  A.  I  did  not. 

Mr.  Moore.  I  object  to  that. 

^The  Court.  Why  isn’t  that  competent?  Of  course,  it  would  not  be 
competent  if  you  had  not  asked  that  question. 

Mr.  Moore.  My  question  was,  “Do  you  see  these  men?” 

The  Court.  Yes. 

Mr.  Moore.  Or  “Have  you  seen  the  men  ?” 

The  Court.  With  a  view  to  arguing,  undoubtedly,  to  the  jury,  that 
that  answer  meant  these  were  not  the  men.  Now,  I  think  counsel  for 
the  prosecution  has  the  right — 

Mr.  Moore.  No,  my  question  is,  “Do  you  see  the  men?”  Now,  of 
course,  all  he  can  testify  to  is  based  upon  what  he  saw,  that  is  all. 
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The  Court.  That  is  true.  Are  you  going  to  claim  from  that  answer 
that  therefore  the  testimony  of  the  witness  means  that  the  two  defendants 
were  not  the  men? 

Mr.  Moore.  Nothing  at  all  further  than  that  this  witness  cannot 
say  they  are  the  men.  That  is  all. 

The  Court.  He  cannot  say  one  way  or  the  other.  Do  you  admit 
that? 

Mr.  Moore.  No.  Based  upon  what  he  saw  on  April  15  that  they 
are  not  the  men. 

The  Court.  Are  you  going  to  claim  that  from  the  answer  that 
therefore  these  are  not  the  men,  from  the  answer  that  he  made? 

Mr.  Moore.  Based  upon  what  he  saw,  yes. 

The  Court.  If  you  say  that  you  will  not  make  that  claim,  I  will 
exclude  the  question.  On  the  other  hand,  if  you  are  going  to  claim  from 
that  answer  that  the  witness  intended  to  say  that  these  are  not  the  men, 
then  I  shall  allow  Mr.  Williams  to  put  that  question. 

Mr.  Moore.  I  make  that  claim  in  so  far  as  he  bases  it  upon  what  he 
saw  on  April  15.  In  other  words,  he  cannot  go  beyond  what  he  saw,  of 
course. 

The  Court.  That  is  as  far  as  anybody  can  go. 

Mr.  Moore.  Certainly. 

The  Court.  And  if  you  are  willing  to  let  it  rest  that  this  man  does 
not  either  say  that  they  were  the  men  or  they  were  not  the  men  but 
doesn’t  know,  then  I  will  exclude  the  question. 

Mr.  Moore.  Let  me  ask  leave,  then,  to  ask  one  more  question. 

The  Court.  Certainly.  I  want  this  so  it  is  going  to  be  fair  to  every¬ 
body.  You  have  no  objection,  Mr.  Williams? 

Mr.  Williams.  I  have  no  objection. 

Re  cross-Examination 

Q.  [By  Mr.  Moore]  Mr.  McGlone,  based  upon  what  you  saw  on 
April  15,  do  you  identify  either  of  the  defendants  in  this  court  room  as 
the  men  you  saw  on  April  15th?  A.  I  don’t.  That  I  can’t  say. 

Redirect  Examination 

Q.  [By  Mr.  Williams]  Can  you  say  whether  or  not  they  are  the 
same  men?  A.  No,  sir,  I  could  not  say  if  they  were  or  they  are  not. 

Recross  Examination 

Q.  [By  Mr.  Moore]  Mr.  McGlone,  you  are,  I  take  it,  a  man  of 
courage  and  determination  and  perfectly  willing  to  testify  fully  and  com¬ 
pletely  as  to  anything  and  everything  that  you  know,  aren’t  you? 
A.  Yes,  sir. 

Q.  Based  upon  what  you  saw  April  15th,  you  cannot  say  that  these 
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are  the  men  that  you  saw  on  that  day?  A.  I  can’t  say  if  they  are  or 
they  are  not. 

Recross  Examination 

“Q.  (By  Mr.  McAnarney)  The  reason  you  say  that  you  are  unable 
to  identify  these  men,  is  it  not  because  you  cannot  see  in  their  faces  the 
men  you  saw  there  on  the  street?  That  is  the  reason,  isn’t  it? 
A.  Well,  yes.” 

Re-direct  Examination 

“Q.  (By  Mr.  Williams)  Have  you  such  a  picture  of  those  men  you 
saw  on  the  street  that  day  in  your  mind  that  you  can  say  whether  or 
not  these  or  anybody  else  is  the  man?  A.  No,  sir.” 

Re-Cross  Examination 

“Q.  (By  Mr.  McAnarney)  Mr.  Witness,  the  reason  you  say  you  can¬ 
not  identify  these  men  is  because  their  faces  do  not  bring  back  to  you  the 
face  of  the  men  or  the  faces  of  the  men  you  saw  there  that  day,  do  they? 
A.  Well,  I  did  not  get  a  good  look  at  them  to  see  what  they  did  look  like. 
I  can’t  say  they  are  the  men.  I  can’t  say  they  ain’t  the  men. 

Q.  You  looked  at  those  faces,  didn’t  you?  A.  I  just  got  a  light 
glimpse  of  their  faces. 

Q.  You  saw  their  faces,  didn’t  you?  A.  Not  enough  to  identify 

them. 

Q.  You  were  close  enough  so  you  saw  the  side,  and  you  noticed  the 
side  of  the  revolver  was  flat,  didn’t  you?  A.  That  was  facing  right 
straight  towards  me. 

Q.  The  man  that  was  holding  the  revolver  was  facing  towards  you 

then,  wasn’t  he?  A.  Now,  he  was  this  way.  (indicating) 

Q.  I  understood  you  to  say  the  revolver  was  facing  towards  you. 
A.  When  a  man  has  a  revolver  in  his  hand,  that  way,  you  can  see  it. 
If  a  man  is  standing  in  front  of  you  holding  a  revolver  and  you  are  stand¬ 
ing  that  side,  you  can  see  the  revolver.  I  only  got  a  glimpse  of  one  side 
of  his  face.  I  could  not  identify  him. 

Q.  The  man  with  the  revolver  was  standing  side  to  you?  A. 
Kind  of  an  angle  like  that  [indicating] 

Q.  Was  he  side  to  you  or  half  ways?  A.  About  half  ways; 
that  is  sideways. 

Mr.  Berardelli  was  against  the  fence  and  the  man  was  in  front  of 
him  and  the  witness  was  across  the  street. 

Q.  That  would  bring  you  pretty  well  behind  the  man  who  had  hold 
of  Berardelli,  wouldn’t  it?  A.  I  was  kind  of  one  side  like.  They 
were  straight  this  way  [indicating].  I  was  about  here  [indicating]. 

Q.  That  man  changed  his  position;  came  out  nearer  into  the  street 
towards  you,  and  picked  something  up  off  the  street,  and  you  saw  him 
when  he  did  that,  didn’t  you?  A.  When  he  picked  up  the  bags,  yes, 
sir. 
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Q.  He  came  over  towards  you  into  the  center  of  the  road? 
A.  No,  sir.  On  the  sidewalk. 

Q.  You  saw  him  when  he  did  that,  and  when  he  was  doing  that  he 
was  coming  face  towards  you,  wasn’t  he?  A.  No,  he  was  going  down 
toward  Slater  &  Morrill’s. 

Q.  He  was  going  down  towards  Slater  &  Morrill’s?  A.  That 
was  his — 

Q.  The  left  hand  side  of  his  face  and  left  front  face  was  towards 
you,  wasn’t  it?  A.  Yes. 

Q.  And  the  other  man,  when  he  picked  up  the  bag,  his  face  was 
front  towards  you,  wasn’t  it?  A.  On  a  side  view. 

Q.  Left  or  right  front?  A.  Well,  on  the  left. 

Witness  saw  this  man  start  towards  Slater  &  Morrill’s  and  jump 
into  the  automobile.  The  machine  was  going  slowly.  The  witness  saw 
him  lift  up  the  bag  when  he  jumped  into  the  auto. 

Q.  You  were  looking  right  attentively  at  those  men,  weren’t  you? 
A.  Yes,  but  I  did  not  get  a  good  look  at  them  to  identify  them.  I  can’t 
say  those  are  the  men.  I  can’t  say  they  ain't  the  men. 

Q.  I  am  not  caring  so  much  about  that  they  ain’t  the  men,  that  they 
are  not  the  men,  but  could  you  say  that  they  are  the  men?  A.  No,  sir, 
I  cannot. 

Redirect  Examination 

[By  Mr.  Williams]  When  the  shooting  commenced  the  Italian 
laborers  in  the  excavation  all  started  to  jump  behind  those  double  carts. 
They  all  left  their  work  and  started  to  beat  it  back  further.  The  double 
carts  were  located  right  on  the  Pearl  Street  front  of  the  excavation. 

Edward  C.  Langlois,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows:  That  he  is  now  and  was  foreman  on  April  15,  1920  of  one  of  the 
departments  of  the  shoe  factory  of  Rice  &  Hutchins.  At  the  time  of 
the  crime  the  witness  was  on  the  second  floor  above  the  street  level,  or 
the  third  floor  rising  from  the  cellar.  He  was  working  within  two  or 
three  feet  of  the  middle  window  on  this  floor — the  window  which  is  the 
triple  window  furthest  east  on  the  front  of  Rice  &  Hutchins’  factory, 
second  floor  not  counting  the  basement. 

He  heard  some  noise,  a  kind  of  queer  report,  too  quick  for  blasting 
and  he  opened  the  window.  He  saw  two  men  shooting.  He  ran  to  the 
telephone  that  is  75  feet  away  probably,  and  got  the  operator  and  told 
them  to  call  the  police  and  came  back.  Then  he  saw  some  more  shooting 
there.  He  kept  looking  in  and  out  all  the  time,  pushing  the  help  away. 
He  saw  the  auto  coming  up  from  a  little  further  down. 

When  he  first  opened  the  window  he  saw  Mr.  Berardelli  and  the 
two  men  firing  at  him,  one  in  back,  one  in  front.  Mr.  Berardelli  was 
directly  underneath  the  witness.  He  was  in  the  middle  of  the  sidewalk 
facing  down  the  hill  towards  the  factory  of  Slater  &  Morrill.  One  of  the 
men  shooting  at  Mr.  Berardelli  was  in  front  of  him,  one  in  back.  One 
of  the  men  was  a  little  to  Mr.  Berardelli’s  right  and  in  front  of  him.  The 
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other  back  of  him  to  the  left. 

Witness  did  not  see  Mr.  Parmenter  then.  The  man  in  front  of 
Mr.  Berardelli  was  a  couple  of  feet  away  and  the  man  to  his  rear  was 
also  a  couple  of  feet  away.  The  man  in  the  rear  was  on  the  edge  of  the 
sidewalk,  the  witness  thinks.  Both  bandits  were  firing  when  the  wit¬ 
ness  looked.  They  were  using  repeating  small  gun,  revolver  or  automatic, 
something  of  that  kind.  Witness  does  not  remember  what  the  weapons 
looked  like. 

“Q.  What  was  its  color?  A.  I  don’t  remember”. 

Both  men  were  firing  rapidly. 

“Q.  What  kind  of  a  gun  did  each  one  have?  A.  I  don’t  remem¬ 
ber. 

Q.  You  spoke  of  one.  Do  you  think  both  were  the  same  kind? 

A.  Both  seemed  to  me  the  same  kind,  rapid  firing”. 

Both  men  fired  their  weapons  from  a  point  a  little  below  the  shoulder. 
He  does  not  remember  how  many  shots  he  heard  or  saw.  He  was  at  the 
telephone  for  a  minute  or  two.  Then  he  returned  to  the  window.  At  that 
time  both  men  were  firing  and  then  the  witness  looked  back,  pushed  his 
help  back.  Mr.  Berardelli  was  standing  up  —  lowering  down,  sagging 
down.  He  had  not  changed  his  position  on  the  sidewalk.  The  men  firing 
had  not  changed  their  general  position.  He  did  not  see  Mr.  Parmenter 
except  just  when  they  picked  him  up  after  the  crime  was  all  over. 

“Q.  When  was  the  first  view  you  had  of  the  auto?  A.  When 
they  were  going  away. 

Q.  When  it  was  going  away  did  you  see  anything  done  in  respect  to 
the  auto  when  it  was  going  away.  Did  you  see  anything  done  in  respect  to 
the  auto  when  it  was  below  or  to  the  east  of  the  shooting?  A.  No,  sir. 

Q.  Where  was  the  auto  in  the  street  when  you  first  saw  it? 

A.  Standing  about  down  in  here.  I  should  say  down  east  ....  East 
from  where  I  was  looking  ....  Down  Pearl  Street. 

Q.  What  did  you  see  it  do  from  the  time  you  saw  it  in  that  position? 

A.  I  seen  it  stop  there.  After  everything  was  stopped  firing,  I  seen 
them  go  away.  That  is  all  I  seen  ....  I  could  see  hands  at  the  wheel  and 
one  man  on  the  side  of  the  running-board”. 

Witness  cannot  remember  whether  he  saw  anybody  get  into  the  auto. 
He  was  at  the  window  off  and  on  when  the  auto  went  by  Rice  &  Hutchins. 
He  was  there  when  he  looked  at  it  to  see  it  go  by.  After  they  had  passed 
the  window,  one  man  fired  back  at  Mr.  Berardelli  who  was  on  the  ground. 
He  cannot  say  whether  the  man  who  fired  was  in  the  car  or  on  the  run¬ 
ning-board.  When  the  witness  last  saw  the  autmobile,  it  was  about  20  feet 
east  of  the  railroad  crossing.  The  car  looked  like  a  7-passenger  car,  dark 
color,  dark  green  he  should  say. 

“Q.  Have  you  been  shown  an  automobile  outside  of  the  court  house 
this  morning?  A.  Yes. 

Q.  By  whom?  A.  I  do  not  know  his  name. 

Q.  Do  you  see  the  gentleman  in  the  court  room  that  showed  it  to  you? 

Mr.  Jeremiah  McAnarney.  I  object  to  this  line. 
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The  Court.  He  may  answer. 

Mr.  Moore.  Reserve  an  exception,  if  your  Honor  please.  I  want  an 
exception. 

The  Court.  Oh,  certainly.  Of  course,  you  must  connect  it  later. 

Mr.  Williams.  I  am  not  asking  this  for  the  purpose  of  getting  a 
man’s  name  in  the  record.  I  simply  want  to  find  out  who  showed  it  to  him 
so  I  can  identify  the  car  to  the  jury  later,  the  car  that  has  been  shown  to 
him. 

The  Court.  Of  course,  if  it  is  not  a  proper  identification  later,  upon 
motion  I  will  order  his  testimony  on  this  question  stricken  from  the 
record. 

Q.  Do  you  see  the  man  who  showed  it  to  you?  Was  it  Mr.  Brouillard, 
over  there  at  the  end  of  the  table? 

A.  Am  I  to  answer  this  question  ? 

The  Court.  Yes. 

The  Witness.  Yes,  I  can  see  him. 

Mr.  Williams.  Mr.  Brouillard,  stand  up,  will  you  please.” 

(Gentlemen  in  court  room  stands  up) 

“Q.  Is  that  the  gentleman  ?  A.  Yes. 

Q.  In  your  best  judgment,  to  the  best  of  your  recollection,  to  the  best 
of  your  belief,  was  that  automobile  that  was  shown  to  you  by  that  gentle¬ 
man  this  morning  similar  or  alike  to  the  automobile  you  saw  that  day  at 
the  scene  of  the  shooting? 

Mr.  Moore.  I  object. 

The  Court.  He  may  answer.  I  will  save  an  exception  -yrith  the 
understanding  you  are  going  to  connect  it. 

Mr.  Williams.  Absolutely,  sir. 

The  Court.  If  not,  I  shall,  upon  request,  order  it  stricken  from  the 
record. 

Mr.  Jeremiah  McAnarney.  Will  your  Honor  save  my  exception? 

The  Court.  Certainly. 

Q.  What  was  your  answer?  A.  Yes,  sir. 

Q.  Did  you  see  anything  distinguishing  about  the  back  of  that  auto¬ 
mobile  as  you  saw  it  going  up  the  street? 

A.  The  window  was  pulled  out. 

Q.  Anything  else?  A.  There  was  a  gun  in  there. 

Q.  A  gun,  what?  A.  A  gun  in  the  window. 

Q.  In  the  window?  When  you  say  ‘a  gun  in  the  window’,  in  what 
position?  Use  that  space.  That  is  the  gun.  Where  did  you  see  the  gun? 

A.  It  was  a  long  barreled  gun,  probably  a  couple  of  feet  long,  com¬ 
ing  in  the  center  of  the  window. 

Q.  When  you  say  ‘in  the  window’,  I  mean  what  position  in  the  win¬ 
dow  was  it?  A.  Just  as  the  stick  is. 

Q\  Where  would  the  window  be?  I  will  make  a  window  for  you. 
That  (indicating)  is  supposed  to  represent  the  window.  Where  was  the 
gun?  A.  It  was  a  square  window.  If  I  remember  right  the  gun  was 
in  the  center. 
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Q.  You  mean  sticking  out  of  the  center  this  way  (indicating)  ? 

A.  Right  close  to  the  window. 

Q.  Right  close  to  the  window.  Was  any  part  of  the  barrel  out  of 
the  window?  When  I  say  ‘out’  I  mean  behind  the  window. 

A.  I  don’t  remember. 

Q.  How  much  of  the  gun  could  you  see?  A.  A  couple  of  feet. 

Q.  A  couple  of  feet.  Was  that  couple  of  feet  inside  the  machine  or 
outside  the  machine  or  what  part  of  it  was  either  way? 

A.  Most  of  it  inside.  It  was  a  few  inches  outside”. 

Witness  could  not  see  who  held  the  gun  if  anybody. 

“Q.  Will  you  describe  to  the  jury  what  you  observed  as  to  the  appear¬ 
ance  of  either  or  both  of  these  men  with  guns  that  were  down  below  your 
window?  A.  Short  and  dark  complexioned,  curly  or  wavy  hair,  about 
five  feet,  eight  or  nine  inches,  about  140  or  145  pounds. 

Q.  Anything  else?  A.  No,  sir.” 

Ages  about  25  or  26.  Young  men. 

“Q.  Anything  else  you  noticed  about  them?  A.  I  don’t  remember. 

Q.  Could  you  tell  how  their  hair  was  brushed,  if  it  was  brushed,  or 
in  what  form  it  was  worn.  A.  Combed  backward,  if  I  remember  right. 

Q.  Did  either  of  them  have  anything  on  their  head?  A.  I  do  not 
remember. 

Q.  Did  you  see  their  hair?  A.  I  did. 

Q.  Do  you  remember  anything  about  their  physique,  their  physical 
appearance  outside  of  what  you  just  said?  A.  Stout. 

Q.  What  do  you  mean  by  ‘stout’?  A.  Well,  I  would  say  thick 
chested,  full  chested.” 

Does  not  remember  how  they  were  dressed. 

“Q.  Could  you  identify  either  or  both  of  those  men  if  you  saw  them 
again?  A.  No,  sir. 

Q.  Are  you  sure  of  that?  A.  Yes,  sir.” 

The  automobile  was  about  20  feet  from  the  railroad  crossing  when  the 
shot  was  fired  back  from  the  car  at  the  prostrate  body  of  Mr.  Berardelli. 

Cross-Examination 

(By  Mr.  Moore.)  Witness  is  not  certain  whether  the  men  that  he 
saw  in  the  street  wore  hats  or  caps  or  what  they  did  wear,  or  if  they  wore 
anything. 

“Q.  In  other  words,  you  are  not  certain  upon  that  question?  A. 
Yes,  sir.  I  am  not  certain  on  that  question. 

Q.  And,  of  course,  if  you  are  not  certain  upon  that  question,  very 
naturally  you  could  not  be  certain  on  the  question  of  the  color  of  the  hair 
or  the  way  it  was  brushed,  or  matters  of  that  kind,  could  you?  A. 
Yes,  sir. 

Q.  What?  A.  Yes,  sir. 

Q.  You  could  be?  A.  Yes,  sir.  You  could  see  the  back  part  of 
their  head.  It  was  wavy  or  curly  hair,  I  couldn’t  see  the  hair.  I  know 
it  was  dark  hair. 

Q.  What  I  mean  is  you  could  not  tell,  if  I  had  a  hat  on,  you  could  not 
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tell  whether  I  dressed  my  hair  straight  back  or  parted  in  the  middle? 
A.  Well,  I  do  not  remember  if  there  was  a  hat,  but  I  remember  it  was 
dark  hair. 

Q.  In  other  words,  you  do  not  remember  with  any  definiteness  at  all 
on  the  question  as  to  how  the  men  you  saw  brushed  their  air  because  of 
the  question  that  you  do  not  remember  they  wore  hats  at  all  or  not.  That 
is  true,  isn’t  it?  A.  I  cannot  remember  if  they  had  hats  on. 

Q.  I  see.  That  means,  of  course,  that  you  cannot  remember  as  to 
the  form  of  brushing  of  the  hair.  A.  I  can  remember  as  to  their  hair 
being  curly  or  wavy,  and  it  seemed  to  be  brushed  back.  I  can  remember 
that  part. 

Q.  And  if  you  saw  any  hair  at  all  underneath  the  hat,  it  would  be 
the  hair  around  the  ears.  Is  that  right?  If,  as  you  say,  they  may  have 
worn  caps?  You  are  uncertain  upon  that  point,  upon  that  issue?  A. 
I  can’t  remember. 

Q.  I  see.  Now,  again,  in  response  to  the  question: 

“Q.  Could  you  say  whether  they  were  smooth-faced  men  or 

mustached?” 

And  you  answered, 

“A.  No  mustache.” 

Do  you  remember  so  answering?  A.  I  do  not  remember. 

Q.  “Q.  On  either  of  them?  A.  Not  on  either  of  them. 

Q.  Could  you  tell  whether  they  were — ” 

The  Court.  Let  him  answer. 

Q.  “Q.  - close-shaven  men,  or  rough  growth  of  beard?” 

The  Court.  Let  him  answer  each  one  of  these.  He  nods.  You  may 
get  the  nods,  but  he  should  answer  so  everybody  can  hear  what  the  answer 
is. 

Mr.  Moore.  I  will  re-read  this  to  you,  the  question  and  answer. 

Q.  “Q.  Both  smooth-faced  men?  A.  No  mustache.” 

Do  you  remember  so  stating?  A.  I  don’t  remember. 

Q.  Now,  that  is  your  best  recollection,  though,  of  the  fact,  isn’t  it? 
A.  Yes,  sir. 

Q.  “Q.  On  either  of  them?  A.  Not  on  either  of  them.”  You 
remember  so  stating?  A.  I  do  not  remember  that. 

Q.  That  is  your  best  recollection,  now,  of  the  facts,  isn’t  it?  A. 
Of  what  facts? 

Q.  Of  the  answer,  “Not  on  either  of  them,”  referring  to  moustache. 
A.  I  do  not  remember  that  question. 

Q.  Well,  your  best  recollection  is  now  that  neither  of  them  did 
have  a  mustache,  isn’t  it?  A.  I  can’t  say  on  their  faces  there.  I 
couldn’t  see.  I  was  looking  up  above. 

Q.  Do  you  remember  answering  the  question: 

“Q.  Both  smooth-faced  men?” 

And  you  answered : 

“A.  No  mustache.” 

Do  you  remember  so  being  questioned  and  so  answering? 
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meant  smooth-faced  by  well  shaved.  Mustache,  I  can’t  describe. 

Q.  All  right.  The  next  question, — do  you  remember  this  question: 

“Q.  Could  you  tell  whether  they  were  both  close-shaven  men 

or  rough  growth  of  beard?” 

And  you  answered : 

“A.  Could  not  say  anything  on  that.” 

Do  you  remember  so  being  questioned  and  so  answering?  A.  No, 

sir. 

Q.  How  is  that?  A.  No,  sir. 

Q.  Well,  were  you  so  questioned,  and  did  you  give  such  an  answer? 
A.  I  do  not  remember  that  question. 

Q.  Now,  what  is  your  best  recollection  of  the  facts  upon  that  issue? 
Does  that  correctly  represent  your  recollection  of  the  facts,  namely,  that 
you  could  not  tell  whether  they  were  close-shaven  or  rough  growth  of 
beard,  or  otherwise?  A.  The  best  I  can  remember  is  close-shaven, 
clean-shaven. 

Q.  Clean,  smooth-shaven.  That  is  your  best  recollection,  is  it? 
A.  Yes,  sir. 

Q.  On  both  men?  A.  Yes,  sir. 

Q.  And  including  in  that  that  neither  one  of  the  men  wore  a  mus¬ 
tache?  A.  I  do  not  remember  mustache.  I  never  seen  any  mustache. 

Q.  Now,  again  you  were  questioned: 

“Q.  Neither  of  the  two  men  you  saw  in  South  Braintree  had 

mustaches,  did  they?” 

And  you  answered : 

“A.  No,  not  as  I  remember.” 

Do  you  remember  so  stating?  A.  Yes,  sir. 

Q.  Now,  again  you  were  questioned, — preliminary  to  that,  however, 
I  believe  that  at  the  time  of  the  arrest  of  the  defendants  you  were  taken 
to  the  Brockton  police  station  and  in  the  Brockton  police  station  you  saw 
the  defendants,  both  of  them?  A.  Yes,  sir. 

Q.  And  you  were  down  there  with  a  number  of  other  people  from 
South  Braintree  for  the  purpose  of  being  given  an  opportunity  to  iden¬ 
tify  the  two  men? 

The  Court.  Was  there  anything  brought  out  by  the  counsel  for  the 
Commonwealth  about  Brockton? 

Mr.  Moore.  No,  you  Honor. 

The  Court.  According  to  our  practice,  you  are  not  proceeding  as 
you  should,  on  this  ground :  The  witness  is  entitled  first  to  be  asked  here 
with  reference  to  what  the  fact  is.  You  start  in  by  attempting  to  contra¬ 
dict  a  witness  before  he  has  testified  on  the  subject  matter.  Now,  you 
start  to  cross-examine  him  with  reference  to  what  happened  at  Brockton 
before  you  have  asked  him  anything  about  it  at  all. 

Mr.  Moore.  I  was  preliminarily  laying  a  foundation  of  asking  him 
whether  he  did  go  to  Brockton. 

The  Court.  First  you  should  ask  him.  Give  him  an  opportunity 
to  explain  and  answer  questions.  Then  if  you  have  evidence  to  contra- 
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diet  him,  then  is  the  time  for  contradiction. 

Mr.  Moore.  This  isn’t  really  calculated  as  a  contradiction,  Your 
Honor. 

Q.  Did  you  go  to  Brockton  and  see  these  two  men?  A.  Yes,  sir. 

Q.  And  after  seeing  these  two  men  in  Brockton  in  the  police  station 
there,  did  you  state  at  that  time  that  Vanzetti  was  not  like  either  of  the 
men  that  you  saw  at  South  Braintree?  A.  Yes,  sir. 

Q.  And  did  you  also  state  at  that  time  that  the  defendant  Sacco  you 
could  not  identify  as  the  man  that  you  saw  at  South  Braintree  on  April 
15th?  A.  If  I  could  not  identify  him? 

Q.  As  the  man  that  you  saw  at  South  Braintree  on  April  15,  or  as 
either  of  the  men  you  saw  on  that  day?  A.  I  said  I  could  not  identify 
him. 

Horace  A.  Colbert,  called  by  the  Commonwealth,  testified  as  follows : 
That  he  resides  at  the  present  time  at  23  Summer  Street,  South  Braintree 
and  is  employed  as  a  tower  man  for  the  New  York,  New  Haven  &  Hart¬ 
ford  Railroad.  On  April  15,  1920  he  was  living  at  4  Colbert  Avenue, 
South  Braintree.  His  house  was  to  the  left  of  the  home  of  Mrs.  Nichols, 
facing  towards  Pearl  Street.  Mrs.  Nichols’  front  piazza  was  about  100 
feet  from  Pearl  Street. 

At  the  time  the  shooting  began  the  witness  was  standing  in  the  door¬ 
way  of  his  home  between  the  kitchen  and  dining  room.  He  heard  some 
shots  and  turned  around  and  saw  some  man  running  out  of  the  cellar.  He 
went  to  the  door  to  look  out  and  he  thought  the  shooting  was  in  the  cellar 
and  he  watched  them  running  behind  the  house.  The  men  running  were 
the  men  digging  in  the  cellar.  They  were  running  towards  the  house  of 
Mrs.  Nichols  and  Frank  Graves.  He  looked  around  to  see  what  was 
making  them  run  and  he  saw  two  men  out  in  the  street  going  from  the 
gutter  up  on  to  the  sidewalk.  Each  man  had  a  money  box.  The  auto¬ 
mobile  came  up  by  them. 

When  the  witness  first  saw  these  men  they  were  going  in  kind  of  a 
southerly  direction  on  to  the  sidewalk.  Then  they  went  west.  The  car 
went  by  them,  he  should  judge,  half  the  length  of  the  court  room.  They 
went  up,  walked  up  deliberately  and  put  the  boxes  aboard  and  went  into 
the  car.  He  saw  two  men,  short,  low-sized  men.  He  did  not  get  a  look 
at  their  faces.  He  saw  them  back  to.  He  saw  no  one  shooting.  The  car 
was  going  across  the  crossing  when  he  came  out  on  to  the  street. 

Witness  saw  Mr.  Parmenter  lying  alongside  of  a  tip  cart  belonging  to 
Mr.  McGlone.  It  was  about  ten  feet  from  Pearl  Street.  When  the  wit¬ 
ness  reached  Mr.  Parmenter  the  two  McGlone  boys  were  there.  They  had 
a  horse  blanket  and  they  were  putting  it  under  his  head  and  the  witness 
told  them  to  lay  the  blanket  out  and  then  they  put  Mr.  Parmenter  on  to  the 
blanket  and  took  him  into  the  home  of  the  witness.  Later  Mr.  Berardelli’s 
body  was  brought  into  the  house. 

Mr.  Berardelli  had  on  dark  clothes,  coat  and  vest,  that  is  all.  He 
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does  not  think  that  Mr.  Berardelli  had  on  any  head  covering  when  he  was 
brought  into  the  house.  He  does  not  remember  seeing  any.  Mr.  Par- 
menter  had  a  soft  hat. 

Witness  thinks  he  heard  four  or  five  shots.  From  his  window  he  was 
able  to  see  the  body  of  Mr.  Berardelli.  It  was  near  a  stump  in  the  side¬ 
walk  about  midway  of  the  north  end  of  the  Rice  &  Hutchins  shop. 

Cross-Examination 

(By  Jeremiah  McAnarney.)  After  the  shooting  about  everybody  in 
both  factories  came  out  on  to  the  street.  He  thinks  there  were  about  five 
hundred  on  the  street  in  a  very  short  time. 

“Q.  The  street  was  practically  packed,  wasn’t  it?  A.  Fairly  well, 
around  the  front  of  my  house  and  in  front  of  the  cellar.” 

Re-direct  Examination 

(By  Mr.  Williams.)  Mr.  Berardelli’s  body  was  brought  in  about 
three-quarters  of  an  hour  after  the  shooting.  Mr.  Parmenter’s  just  as 
soon  as  they  could  carry  him  in  after  the  auto  disappeared. 

Louis  Pelser,  called  by  the  Commonwealth,  testified  as  follows : 
That  he  resides  at  287  Center  Street,  Jamaica  Plain ;  occupation  shoecutter 
and  was  employed  by  Rice  &  Hutchins  at  South  Braintree  on  April  15, 
1920. 

“Q.  How  long  have  you  worked  there?  A.  Oh,  I  have  worked 
there  about  two  years  now.” 

He  was  employed  in  “K”  department  on  the  first  floor,  that  is  the 
first  floor  above  the  basement. 

On  the  day  of  the  shooting  he  first  heard  something,  then  he  opened 
the  window  afterwards.  He  opened  the  middle  window  facing  on  to  Pearl 
Street.  He  heard  about  three  shots  before  he  opened  the  window.  He 
looked  out  of  the  window  and  he  saw  this  fellow  shooting  this  fellow. 
It  was  the  last  shot.  He  put  four  bullets  into  him.  Mr.  Berardelli  was 
the  man  that  was  shot. 

“Q.  Did  you  know  him  by  sight  or  to  speak  to  before  that?  A. 
No,  sir. 

Q.  Where  was  the  man  who  was  shot  with  reference  to  your  window 
as  you  looked  out?  A.  Right  in  the  front  window  where  the  stuff  is. 

Q.  You  were  in  that  window  space?  A.  Yes,  sir.” 

The  witness  was  looking  down  towards  Pearl  Street.  He  saw  Mr. 
Berardelli  after  the  shooting  lying  down  on  his  left  side  and  then  he  rolled 
over  on  his  back.  He  saw  no  one  else  near  Berardelli  in  the  street  only 
the  fellow  that  did  the  shooting.  This  fellow  was  about  three  feet  away 
when  he  put  the  last  shot  in  Mr.  Berardelli. 

“Q.  How  many  shots  did  you  see  him  fire  at  Berardelli?  A.  One. 

Q.  Now,  there  is  a  rail  fence  along  there,  isn’t  there?  A.  Yes, 
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Q.  And  then  there  is  a  sidewalk?  A.  Yes,  sir. 

Q.  And  a  gutter  of  some  kind?  A.  A  gutter  of  some  kind. 

Q.  And  the  street?  A.  And  the  street. 

Q.  You  say  Berardelli  was  lying —  A.  Was  lying. 

Q.  Where  was  he  lying  with  reference  to  the  sidewalk  and  with 
reference  to  the  street  and  with  reference  to  the  fence?  A.  Well,  he 
was  right  in  the  middle  of  the  sidewalk,  where  the  stump  is  .  .  .  His  head 
was  up  towards  the  railroad  station. 

Q.  Now,  how  was  he  lying?  Will  you  step  down  a  minute?  Sup¬ 
pose  this  is  Berardelli’s  body,  and  this  is  his  head,  will  you  lay  that  pointer 
the  way  he  was  lying?” 

(The  witness  steps  down  from  the  stand  and  illustrates) 

“Q.  For  the  purpose  of  the  record,  he  was  lying  on  the  sidewalk. 
A.  On  the  sidewalk. 

Q.  With  his  head  in  a  somewhat  slanting  position?  A.  Yes,  sir. 

Q.  Towards  the  crossing?  A.  Towards  the  crossing. 

Q.  How  far  was  his  head  from  what  you  call  the  gutter?  A. 
About  two  feet  away.” 

The  man  who  did  the  shooting  was  standing  about  three  feet  away 
when  witness  saw  the  last  shot. 

“Q.  Did  he  have  anything  in  his  hand?  A.  Yes,  sir,  he  had  a  gun. 

Q.  What  kind  of  a  gun?  A.  I  couldn’t  tell  what  kind  of  a  gun. 

Q.  Could  you  describe  what  it  looked  like?  A.  It  was  a  bright 
gun,  a  brand  new  gun  it  looked  like. 

Q.  What  color?  A.  Whitish  color. 

Q.  What?  A.  Whitish  color. 

Q.  How  did  he  hold  it  in  his  hand?  A.  He  held  it  just  like  that 
in  his  right  hand.” 

The  man  doing  the  shooting  stood  about  two  or  three  feet  away  from 
Mr.  Berardelli  and  he  stood  like  that  and  put  the  last  bullet  in  him. 

“Q.  How  did  he  look?  Describe  his  appearance  if  you  will.  A. 
Describe  the  fellow? 

Q.  Yes,  describe  his  appearance.  A.  He  was  kind  of  crouched 
down. 

Q.  I  don’t  mean  the  way  he  was  standing,  but  the  way  he  looked? 
A.  You  mean  his  description. 

Q.  Yes,  that  is  just  what  I  do  mean.  A.  He  had  a  dark  green 
pair  of  pants  and  an  army  shirt  tucked  in.  He  had  wavy — hair  pushed 
back,  very  strong  hair,  wiry  hair,  very  dark. 

Q.  What  complexion9  A.  Dark  complexion. 

Q.  How  far  were  you  from  him  at  that  time?  A.  Oh,  about 
seven  feet  away. 

Q.  You  say  an  army  shirt  tucked  in?  A.  Tucked  around  the 

neck. 

Q.  What  do  you  mean  by  an  army  shirt?  A.  One  of  those  brown 

army  shirts  they  have  in  the  army. 

Q.  You  say  tucked  in  around  the  neck?  A.  He  had  the  collar 
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pushed  up,  and  I  think  he  had  a  pin  in  it. 

.  Q-  Do  you  see  in  the  court  room  the  man  you  saw  shooting  Berar- 
delli  that  day?  A.  Well,  I  wouldn’t  say  it  was  him  but  he  is  a  dead 
image  of  him.” 

Witness  points  out  Mr.  Sacco. 

“Q.  Have  you  seen  him  since  that  time  until  you  saw  him  in  the  court 
room?  A.  No,  sir.” 

Witness  was  shown  picture  of  him  by  Mr.  Williams  today. 

“Q.  You  say  you  wouldn’t  say  it  is  him,  but  he  is  the  dead  image  of 
him?  What  do  you  mean  by  that?  A.  Well,  he  has  got  the  same 
appearance. 

Q.  Have  you  got  any  question  in  your  own  mind  but  what  he  is  the 

man? 

Mr.  McAnarney.  I  object. 

The  Court.  There  are  various  degrees  of  certainty  as  to  identifi¬ 
cation.  As  I  understand  our  decisions,  a  witness  can  be  asked  with  what 
degree  of  certainty  with  reference  to  his  identification,  and,  on  that 
account,  you  may  ask  the  question. 

Mr.  McAnarney.  Your  Honor  will  save  my  right. 

The  Court.  Certainly. 

Mr.  Moore,  And  with  reference  to  the  defendant  Sacco? 

The  Court.  Certainly.” 

(The  question  is  read) 

A.  I  wouldn’t  say  he  is  the  man,  but  he  is  the  dead  image  of  the  man 
I  seen.” 

He  saw  this  man  after  he  had  fired  the  fourth  shot  and  ran  towards 
the  automobile  that  was  coming  up  slowly.  When  the  witness  first  saw 
the  automobile,  it  was  a  few  feet  away  from  Mr.  Berardelli.  When  the 
automobile  came  this  man,  who  had  been  firing  at  Mr.  Berardelli,  put  a 
bullet  over  towards  where  Mr.  Parmenter  fell.  Mr.  Parmenter  fell  in 
the  lot  where  the  restaurant  now  is.  He  saw  him  fall.  This  man  then 
flashed  a  gun  over  towards  the  Rice  &  Hutchins  factory.  Then  he 
jumped  into  the  automombile  and  put  two  bullets  right  over  the  window 
where  witness  was  standing.  Then  he  went  away. 

Witness  saw  no  one  else  on  the  street  except  Mr.  Parmenter  and  Mr. 
Berardelli  and  this  man.  He  saw  nothing  of  the  actions  of  Mr.  Parmenter 
before  he  fell.  He  did  see  him  fall  over  a  pile  of  rocks. 

Q.  What  was  Parmenter  doing  when  you  got  to  the  window?  A. 
Well,  I  just  about  saw  him  fall. 

[Witness  took  the  number  of  car.] 

Q.  Where  was  the  car  when  you  took  the  number?  A.  It  was 
no  more  than  about  five  or  six  feet. 

Q.  What  was  the  number  on  the  car?  A.  49783. 

Q.  Did  you  make  a  note  of  it  at  the  time?  A.  Yes,  sir. 

Q.  Are  you  sure  of  that  number?  A.  Yes,  sir. 

The  Court.  Will  you  repeat  that,  please? 

Mr.  Williams.  The  number? 
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The  Court.  Yes. 

The  Witness.  49783. 

He  took  the  number  from  the  front  part  of  the  car.  When  the  wit¬ 
ness  last  saw  the  car  it  was  going  over  towards  the  railroad  station,  up 
towards  the  crossing. 

Q.  See  anything  happen  as  the  car  went  up  towards  the  crossing? 
A.  I  seen  some  shooting — heard  some  shooting,  that’s  all. 

Q.  Did  you  notice  a  window  in  the  back  of  the  car?  A.  Yes,  sir. 
There  was  a  little  window  in  back. 

Q.  Notice  anything  in  regard  to  that  window?  A.  No,  sir. 

The  car  was  all  covered  in,  only  it  was  kind  of  loose.  The  curtains 
was  kind  of  loose.  He  didn’t  see  anybody  in  the  car.  He  was  too  anxious 
to  get  away.  He  was  kind  of  scared  himself.  He  put  the  number  on  the 
cuting  board. 

Have  you  had  that  number  in  mind  since  then?  A.  Yes,  sir. 

Cross-Examination 

Q.  [By  Mr.  Moore.]  Mr.  Pelser,  you  have  no  interest  in  the  outcome 
of  this  case  at  all,  have  you?  A.  Any  interest? 

Q.  Other  than  to  see  to  it  that  due  and  proper  justice  is  adminis¬ 
tered  between  the  parties?  A.  I  don’t  know  what  you  mean. 

Q.  I  say,  you  have  no  interest  in  this  case  other  than  to  see  to  it 
that  exact  justice  is  administered  in  this  court —  A.  Yes,  sir. 

Witness  was  in  the  middle  window,  first  floor  from  the  basement  or 
second  floor  including  the  basement. 

Q.  Now,  those  windows  in  that  building  on  that  floor  are  opaque, 
are  they  not,  that  is,  you  can’t  see  through  the  window?  A.  Yes,  sir. 
You  can’t  see  through  the  window. 

Q.  So  that  the  windows  have  to  be  opened  to  see  anything,  is  that 
correct?  A.  Yes,  sir. 

Q.  At  the  time  this  affair  started,  what  was  the  condition  of  that 
window  or  those  windows  where  you  were?  A.  Well,  there  was  a 
little  window  open  about  that  much. 

Q.  About  three  or  four  inches?  A.  Yes. 

He  was  not  at  his  board  at  the  time  of  the  shooting.  He  happened  to 
be  over  that  way  when  he  heard  the  shooting.  There  were  a  number  of 
machines  in  the  room.  He  did  not  distinguish  the  noise  as  shots  at  first. 

Q.  And  did  you  see  anything  through  the  crack,  this  three  or  four 
inch  space,  before  you  opened  the  window  itself?  A.  Yes.  I  saw 
him  laying  there,  laying  on  his  side. 

Q.  You  were  in  this  window  that  it  just  happens  has  a  little  white 
mark  there  in  the  center,  is  that  right?  A.  Yes,  sir. 

Mr.  Moore.  [Speaking  to  the  jury]  This  window  here,  gentlemen. 

“Q.  There  is  a  ledge  sill  on  that  window  that  sticks  out,  is  there  not? 
A.  It  sticks  up,  yes,  sir. 

Q.  Probably  8  to  10  inches,  something  like  that,  sill?  A.  I  never 
noticed. 


157 


Q.  That  would  be  your  observation,  that  the  window  pane  itself 
comes  up  like  that,  and  then  there  is  a  slightly  sloping  window  sill  iust 
outside  of  that?  A.  Yes,  sir. 

Q.  With  enough  of  a  slight  slope  to  carry  off  water?  A.  Yes,  sir. 

Q.  And  that  extends  out,  your  observation  would  be,  a  minimum  of 
8  to  10  or  12  inches,  something  in  that  neighborhood?  A.  Yes,  sir. 

Q.  And  the  crack  that  you  say  was  in  the  window —  A.  ’it  was 

open. 

Q.  And  your  statement  to  the  jury  is  that  you  saw  out  through  there 
and  saw  bodies  lying  in  the  street?  A.  Yes,  sir. 

Q.  Now  do  you  say  that  those  bodies  or  body —  A.  Body. 

.  Q*  Was  lying  right  near  the  sidewalk  or  where  the  sidewalk  would 
be  if  there  was  a  sidewalk  there?  A.  Yes,  sir.” 

The  body  of  Mr.  Berardelli  was  lying  right  in  the  middle  of  the  side¬ 
walk. 

“Q.  Now,  did  you  see  any  shooting  at  that  time?  A.  When  I 
opened  the  window  I  seen  the  shooting. 

Q.  How  long  did  you  stay  in  the  window?  A.  Oh,  about, — I 

would  say  about  a  minute. 

Q.  Do  you  claim  that  it  was  during — Then  what  did  you  do  after  the 
lapse  of  this  minute?  A.  I  opened  the  window  wide  open. 

Q.  The  minute  that  you  looked  out  and  saw  the  body  that  you  have 
referred  to,  did  you  then  open  the  window?  A.  Opened  the  window, 
yes,  sir. 

Q.  And  stood  in  the  window?  A.  Yes,  sir  .  .  .  for  a  minute. 

Q.  Then  what  did  you  do?  A.  I  seen  everything  happen  about 
that  time,  about  in  a  minute. 

Q.  And  was  it  during  that  space  that  you  got  the  automobile 
number?  A.  Yes,  sir. 

Q.  Then  what  did  you  do?  After  the  lapse  of  your  minute,  what 
did  you  do  then?  A.  Well,  I  took  the  number  of  the  car. 

Q.  Well,  I  know,  but  then  what  did  you  do.  After  you  had  seen 
all  that  you  say  you  did  see,  including  the  taking  the  number  of  the  car, 
during  this  interval  of  a  minute,  then  what  did  you  do?  A.  There 
was  quite  a  bunch  around  and  they  wanted  to  know  what  the  number  was, 
and  they  ran  up  and  telephoned. 

Q.  In  other  words,  you  stood  in  the  window  from  the  time  that  you 
first  saw  through  the  crack?  A.  Yes,  sir. 

Q.  Immediately  opened  the  window  and  stood  in  the  window  all  the 
time.  A.  Yes,  sir. 

Q.  Until  the  car  disappeared  over  the  road?  A.  Yes,  sir.” 

On  March  26th,  1921  Mr.  Robert  Reid  called  at  the  home  of  the  wit¬ 
ness.  He  introduced  himself  and  Miss  Beamish  to  the  witness.  Mr.  Reid 
told  the  witness  who  he  was  and  what  he  was  there  for. 

“Q.  And  you  talked  with  him  freely  and  frankly  and  fully,  did  you 
not?  A.  Yes,  sir. 

Q.  And  told  him  on  that  day,  March  26th, — you  told  him  freely  and 
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frankly  everything  that  you  knew  about  this  case?  A.  Not  every¬ 
thing,  no,  sir. 

Q.  Why  didn’t  you?  A.  Well,  I  didn’t  feel  like  telling  him  the 
whole  story. 

“Q.  You  didn’t  talk  freely  and  frankly?  A.  Yes,  sir,  I  told  him 
some,  but  I  didn’t  tell  him  the  whole  story. 

Q.  In  other  words,  part  of  the  things  you  told  him  were  true?  A. 
Yes,  sir. 

Q.  Other  things  you  told  him  were  not  true,  is  that  what  you  mean 
to  tell  the  jury?  A.  No,  I  told  him  parts  of  the  story  and  that  is  all. 

Q.  Well,  everything  you  told  him  was  true,  was  it?  A.  Yes 
sir. 

Q.  Everything  that  you  told  Mr.  Reid  at  that  time  was  a  true  state¬ 
ment  of  fact?  A.  Yes,  sir. 

Q.  Now,  I  understand  you  stated  in  response  to  counsel’s  questions, 
that  when  you  looked  out  of  the  window,  raising  the  window  up — You 
raised  it  clear  to  the  top  sash,  did  you?  A.  Yes,  sir. 

Q.  And  you  stood  square  in  the  window?  A.  Yes,  sir. 

Q.  Standing  square  in  the  window  you  saw  a  man  shooting?  A. 
Yes,  sir. 

Q.  Saw  the  gun  in  his  hand?  A.  Yes,  sir. 

Q.  Saw  one  bullet  fired?  A.  Yes,  sir. 

Q.  Two?  A.  Yes,  sir. 

Q.  Three?  A.  I  wouldn’t  say  three. 

Q.  Looked  at  the  man?  A.  Yes,  sir. 

Q.  (Reading  from  transcript) 

‘Q.  Did  you  see  any  of  the  shooting?  A.  Why,  no.  I  just 

seen  him  laying  there,  that  is  all.’ 

Did  you  so  state  to  Mr.  Reid?  A.  Yes,  sir. 

Q.  Was  that  a  true  statement  of  the  fact?  A.  Well,  yes  it  was. 

Q.  What?  A.  It  was. 

Q.  It  was?  This  is  a  correct  statement  of  what  you  told  Mr.  Reid? 
A.  That  I  told  Mr.  Reid,  yes,  sir. 

Q.  Now,  is  it  a  true  statement  of  what  you  saw?  A.  No,  sir. 

Q.  Why  was  it  that  you  didn’t  tell  Mr.  Reid  the  facts?  A. 
Because  I  didn’t  want  to  tell  my  story. 

Q.  Why?  A.  Because  I  didn’t  like  to  go  to  court. 

Q.  What  has  happened  between  now  and  then  that  you  should  tell 
to  one  side  in  this  law  suit  one  set  of  facts  and  tell  the  other  gentleman  in 
this  law  suit  another  set  of  facts?  What  has  happened?  A.  Well,  I 
didn’t  know  him  well  enough. 

Q.  You  knew  them  on  March  26th  just  as  well  as  you  know  them 
today,  did  you  not?  A.  Yes,  sir. 

Q.  Why,  then,  didn’t  you  tell  them  what  the  facts  were?  A.  I 
didn’t  think  I  had  to  tell  my  story. 

Q.  Did  you  tell  Mr.  Reid  a  falsehood  in  order  to  avoid  being  called 
as  to  witness  in  this  case?  A.  Yes,  sir. 
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Q.  In  other  words,  you  think  so  lightly  of  your  word  that  in  order 
to  void  being  called  as  a  witness,  you  deliberately  told  a  falsehood  repre¬ 
senting  it  to  be  the  truth?  A.  Yes,  sir. 

[Reading  from  transcript] 

“Q.  The  shooting  was  all  over  by  the  time  you  opened  the 
window?  A.  Yes.” 

Did  you  so  state  to  Mr.  Reid?  A.  Yes,  sir. 

Q.  Was  that  the  truth?  A.  No,  it  was  not. 

Q.  Again  you  are  willing  to  tell  an  untruth,  and  your  only  explan¬ 
ation  is  that  you  wanted  to  avoid  being  called  as  a  witness?  A.  Yes, 

sir. 

[Reading  from  transcript] 

“Q.  Did  you  see  the  man  who  did  the  shooting?  A.  No, 
they  were  just  gone.” 

Q.  Did  you  so  state  to  Mr.  Reid?  A.  Yes,  sir. 

Q.  Why  did  you  tell  Mr.  Reid  that,  Mr.  Pelser?  A.  Because  I 
didn’t  know  him  well  enough.  I  didn’t  know  who  he  was. 

Mr.  Reid  told  the  witness  that  he  represented  the  defendants.  Mr. 
Reid  talked  with  entire  frankness.  The  witness  didn’t  refuse  to  talk  with 
him. 

Q.  You  told  him  what  you  thought  about  all  the  facts,  didn’t  you? 
A.  Yes,  sir. 

[Reading  from  transcript] 

“Q.  They  had  just  gone?  A.  Yes. 

Q.  Did  you  see  anyone  around  there?  A.  Well,  I  will  tell 
you.  They  were  shooting  while  I  was  at  the  window  and  I  got  under 
the  bench,  and  that  is  all  I  seen  of  them.” 

Q.  Did  you  so  state  to  Mr.  Reid?  A.  Yes,  sir. 

Q.  Didn’t  you  duck  under  the  bench?  A.  No,  sir. 

Q.  Why  did  you  tell  Mr.  Reid  that  you  ducked  under  the  bench? 
Now,  Mr.  Pelser,  isn’t  it  the  truth  that  you  did  duck  under  the  bench? 
A.  No,  sir. 

Q.  Didn’t  you  tell  counsel  for  the  Commonwealth  in  direct  examina¬ 
tion  that  you  got  scared?  A.  Yes,  sir. 

Q.  Then  you  ducked  under  the  bench,  didn’t  you,  sir?  A.  Yes, 
sir. 

Q.  Why  didn’t  you  tell  the  jury  half  a  second  ago  that  you  did  duck 
under  the  bench?  A.  Well,  I  didn’t. 

Q.  Didn’t  you  just  now  tell  me  that  you  did?  A.  No,  sir.  That 
is  what  I  told  Mr.  Reid. 

Q.  Did  you  tell  Mr.  Williams  that  you  did  get  scared?  A.  I  was 
scared. 

Q.  You  were  scared?  A.  Yes. 

Q.  What  did  you  do  when  you  were  scared?  A.  I  couldn’t  do 
anything. 

Q.  You  couldn’t?  A.  No,  sir. 

Q.  Did  you  stand  right  up  in  the  window  scared  as  you  were?  A. 
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Yes,  as  much  as  I  was  scared,  I  just  stood  there  and  looked. 

Q.  Just  stood  there  and  looked  until  the  affair  was  all  over?  A. 
Yes,  sir. 

Q.  But  you  didn’t  tell  Mr.  Reid  that?  A.  No,  sir. 

Q.  You  didn’t  tell  anybody  that  until  long  after  March  26th,  did 
you?  A.  No,  sir. 

Q.  Why  did  you  decide  to  tell  this  story  after  March  26th?  A. 
Because  I  didn’t  want  to  go  to  court  as  a  witness. 

Q.  No.  I  say,  why  did  you  tell  the  story  that  you  told  this  jury 
today  after  March  26th,  the  day  of  this  statement?  A.  Because  I 
knew  if  I  come  up  here  I  would  have  to  tell  the  truth. 

Witness  felt  that  there  was  no  obligation  to  tell  Mr.  Reid  the  truth. 
He  told  Mr.  Reid  that  everything  he  told  him  was  the  truth. 

[Reading  from  transcript] 

“Q.  When  they  were  doing  the  shooting,  was  the  window  open 
or  shut?  A.  I  couldn’t  tell  you.  Well,  I  will  tell  you.  There 
is  about  four  or  five  windows  there,  and  they  all  started  to  shut  the 
windows,  and  some  of  them  started  to  open  the  windows,  and  you 
couldn’t  tell.  There  was  a  couple  of  windows  open.” 

Did  you  so  state  to  Mr.  Reid?  A.  Yes,  sir. 

He  told  Mr.  Reid  that  when  the  men  started  to  shoot  they  shot  towards 
the  windows,  and  that  he  did  not  see  the  men  who  were  doing  the  shooting; 
that  they  were  in  the  automobile.  He  ducked  when  the  men  in  the  street 
pointed  the  gun  towards  him. 

Q.  Why  didn’t  you  tell  the  jury  a  minute  ago  that  you  did  duck? 
A.  You  didn’t  say  it  in  the  right  manner. 

Q.  I  asked  you  a  minute  ago  if  you  did  duck  and  you  said  no.  Now 
you  want  to  amend  that  and  say  that  you  did  duck?  A.  Yes,  sir.” 

He  states  that  he  got  down  underneath  the  table. 

He  told  Mr.  Reid  that  the  automobile  was  moving  when  they  were 
doing  the  shooting  towards  South  Braintree  Square, — the  railroad  track ; 
that  he  could  not  tell  how  the  people  in  the  automobile  were  dressed. 

“Q.  Then,  why,  if  you  couldn’t  tell  the  dress  of  any  man  that  you 
saw  there  that  day,  and  so  stated  to  Mr.  Reid,  why  have  you  come  at  this 
place  before  this  jury  and  told  this  jury  the  details  of  dress  that  you 
heretofore  recounted?  What  explanation  have  you  got?  A.  Because 
I  have  been  called  to  come  to  court.” 

Has  talked  with  no  officers  of  the  Commonwealth  since  he  talked  with 
Mr.  Reid  does  not  know  how  Mr.  Katzmann  or  Mr.  Williams  secured  his 
name. 

“Q.  Tell  the  jury  who  you  have  told  this  story  to  before  you  took  the 
witness  stand  today,  any  man,  one  man?  A.  I  couldn’t  tell. 

Q.  What?  A.  I  couldn’t  tell  who  it  was. 

Q.  Do  you  mean  you  don’t  know  his  name?  A.  No,  sir. 

Q.  Did  you  tell  Mr.  Williams?  A.  No,  sir. 

Q.  Did  you  tell  Mr.  Katzmann?  A.  No,  sir. 

Q.  Did  you  tell  Mr.  Stewart?  A.  No,  sir. 
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Q.  Haven’t  you  any  idea  who  you  talked  with?  A.  When  do 
you  mean? 

Q.  Who  have  you  recounted  the  story  to  that  you  told  this  jury  this 
afternoon,  to  whom  have  you  recounted  that  story  representing  the  Com¬ 
monwealth  before  you  took  the  witness  stand?  A.  Mr.  Williams.” 

He  was  served  with  a  summons.  He  had  not  told  the  story  that  he 
has  told  today,  previous  to  March  26,  1921  to  anyone.  He  stated  that  he 
told  Mr.  Reid  that  he  could  not  tell  whether  the  men  that  he  saw  were 
elderly  men  or  young  men ;  that  he  didn’t  know ;  that  he  didn’t  get  a  look  at 
them.  He  states  that  he  told  Mr.  Reid  this  because  he  did  not  know  him 
well  enough  to  talk  to  him ;  that  Mr.  Reid  did  give  him  his  name,  and  his 
card  and  told  him  all  about  himself.  He  states  that  he  talked  with  Mr. 
Reid  for  over  an  hour  without  any  protest  and  knowing  at  the  time  that 
a  stenographic  statement  was  being  taken  of  what  he  had  to  say.  He  told 
Mr.  Reid  that  he  could  not  tell  whether  they  were  clean  shaven  or  had 
mustaches ;  that  when  the  people  came  to  look  out  of  the  window  the  shoot¬ 
ing  and  everything  was  over ;  that  the  other  employes  came  up  after  “we 
had  ducked  under  the  benches.”  Relative  to  the  statement  that  he  ducked 
under  the  bench,  he  stated  that  this  was  the  truth. 

“Q.  Then  you  did  get  down  underneath  the  bench?  A.  At  the 
last  part  of  it.” 

He  states  that  he  is  sure  that  he  had  not  talked  to  the  police  or  to  the 
officers  of  the  Commonwealth  previous  to  Mr.  Reid  seeing  him.  He  states 
that  he  did  tell  Mr.  Reid  that  there  was  a  detective  had  him  up  to  the  Rice 
&  Hutchins  shoe  factory  before  March  26,  1921. 

“Q.  That  is  just  exactly  what  I  asked  you,  if  you  had  talked  to  the 
police  previous  to  March  26th  when  Mr.  Reid  saw  you.  A.  I  had. 

Q.  Why  didn’t  you  so  state?  A.  I  thought  you  meant  after 
March  26th.” 

When  he  talked  to  the  police  he  didn’t  tell  them  what  he  has  told  on 
the  witness  stand, — he  told  them  that  he  got  the  number  of  the  car  and 
that  is  about  all, — told  them  what  kind  of  a  car  it  was. 

He  told  Mr.  Reid  in  response  to  question  as  to  the  number  of  the  car 
that  “I  couldn’t  tell  you  if  you  told  me.  49853,  something  like  that.  I 
forget.” 

“Q.  Why  did  you  tell  a  falsehood  on  that  matter?  Have  you  any 
explanation  to  give,  sir?  A.  No,  sir. 

Q.  Mr.  Reid  talked  with  you  courteously,  and  asked  you  to  give 
him  the  facts  in  this  matter,  didn’t  he?  A.  Yes,  sir. 

Q.  And  you  haven’t  any  explanation  to  give?  A.  No,  sir. 

Q.  For  something  over  an  hour  giving  the  substance  of  what  you 
now  want  this  jury  to  believe  was  a  false  statement?  You  haven’t  any 
explanation  to  give  for  making  that  false  statement  for  oyer  an  hour, 
except  that  you  wanted  to  avoid  being  called  as  a  witness  in  this  case? 
A  Yes  sir. 

Q.  That  is  all?  A.  That  is  all. 

Q.  And  yet  you  knew  that  Mr.  Reid  told  you  in  that  conversation 
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that  the  kind  and  character  of  the  statements  you  would  make  might  mean 
that  the  defense  would  want  to  call  you  as  a  witness  in  this  case,  didn’t 
you?  A.  Yes,  sir. 

*  *  *  * 

Q.  That  the  defense  might  want  to  call  you,  because  you  had  stated 
repeatedly  under  his  examination  that  while  you  were  in  that  window  that 
you  found  it  utterly  impossible  to  identify  anybody?  A.  Yes,  sir. 

Q.  Then  you  do  have  an  interest.  If  you  were  going  to  be  interested 
anywhere  in  this  law  suit  you  intended  to  be  a  witness  on  the  side  of  the 
Commonwealth,  is  that  the  idea?  A.  Not  exactly. 

Q.  What  do  you  mean  by  ‘not  exactly’?  A.  I  didn’t  want  to 
come  to  court  at  all.” 

He  does  not  pretend  or  claim  that  he  ever  saw  either  of  the  defend¬ 
ants  previous  to  April  15,  1920.  Today,  on  the  witness  stand,  is  the  first 
time  that  he  has  ever  told  anybody  the  facts  he  has  testified  to. 

He  did  tell  Mr.  Reid  that  the  left  hand  side  curtains  of  the  automobile 
were  all  down  so  that  he  could  not  see  into  the  car  and  that  that  was  a 
correct  statement  of  the  facts. 

“Q.  That  is  one  of  the  few  things  you  now  want  to  tell  the  jury  you 
told  the  truth  about?  A.  The  curtain  was  down  but  it  was  loosened.” 

He  could  not  see  into  the  car  as  it  proceeded  up  the  grade  at  all.  He 
only  saw  one  man.  This  man  got  in  on  the  left  hand  side  of  the  auto¬ 
mobile,  the  factory  side. 

His  statement  to  Mr.  Reid  that  he  didn’t  see  anybody  get  into  the 
car, — that  everybody  was  already  in  the  car  when  he  got  to  the  windows 
was  false.  He  states  that  there  were  two  people  in  the  window  with  him 
anyway,  a  fellow  from  Chelsea  whose  name  he  does  not  know. 

“Q.  I  believe  you  said  before  that  his  name  was  Brennan?  A. 
Yes,  that  is  him. 

Q.  You  told  the  truth  about  that,  did  you?  A.  Yes,  sir. 

Q.  And  you  said  that  he  lived  in  Chelsea?  A.  Yes,  sir. 

Q.  That  was  all  the  truth?  A.  Yes,  sir.” 

He  also  gave  the  name  of  Braveman  to  Mr.  Reid  which  was  the  truth. 

He  states  that  he  did  tell  Mr.  Reid  that  his  bench  was  looking  out  of 
the  window,  meaning  by  that  that  his  bench  faced  the  opaque  windows. 

(Reading  from  transcript) 

‘Q.  I  didn’t  mean  that.  I  meant  to  say,  while  you  were  at  the 

bench  your  face  was  towards  the  window?  A.  Yes.  Well,  I  will 

tell  you.  At  that  time  the  window  was  closed,  and  when  I  heard  the 

shooting  we  opened  the  windows.’ 

“A.  Yes,  sir. 

Q.  Did  you  so  state?  A.  Yes,  sir. 

Q.  Is  that  a  correct  statement  of  the  facts?  A.  I  didn’t  tell  him 
about  the  window  being  open  a  little  bit. 

Q.  You  didn’t?  A.  No,  sir. 

Q.  Why?  A.  I  didn’t  remember  to  tell  him  at  the  time. 
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He  states  this  was  a  lapse  of  recollection  rather  than  a  deliberate 
falsehood. 

(Reading  from  transcript) 

‘Q.  They  opened  the  windows  ?  A.  They  all  started  to. 

Q.  The  window  in  front  of  you  was  opened,  and  then  what  took 
place  ?  A.  Then  I  took  the  number  of  the  automobile.  That  is  all 
I  could  do. 

Q.  Did  you  see  any  of  the  shooting?  A.  Why,  no,  just  seen 
him  laying  there,  that  is  all.’ 

A.  That  is  what  I  told  Mr.  Reid. 

Q.  Was  it  a  truthful  statement  of  the  condition  of  what  you  saw? 
A.  Partly. 

Q.  What  part  is  untrue?  A.  I  didn’t  tell  him  about  the  shooting. 
Q.  You  did  tell  him  about  the  shooting.  You  said: — 

‘Q.  Did  you  see  any  of  the  shooting?  A.  Why,  no,  just  seen 
him  laying  there.’ 

Q.  Now,  what  part  of  that  statement  is  untrue?  A.  Well,  I  did 
see  Mr.  Berardelli  laying  there  at  the  time. 

Q.  Did  you  see  that?  A.  Yes,  sir. 

Q.  And  you  so  stated:  ‘Just  seen  him  laying  there,  that  is  all.’  That 
part  of  the  statement  is  true,  isn’t  it?  You  did  see  Mr.  Berardelli  lying 
there?  A.  Yes,  sir. 

Q.  When  you  opened  the  window?  A.  Yes,  sir. 

Q.  And  not  until  you  opened  the  window  did  you  see  him  lying 
there?  A.  No,  sir. 

When  he  opened  the  window  the  bullets  were  flying  from  the  auto¬ 
mobile  when  they  were  going  away.  The  men  were  then  in  the  auto¬ 
mobile. 

Q.  What  did  you  see  before  you  opened  the  window?  The  window 
was  opaque,  wasn’t  it?  A.  The  window  was  open  a  little  bit. 

Q.  You  want  to  tell  this  jury  that  through  that  window,  a  space  of 
four  inches,  like  that,  that  window  ledge  extending  out  8, 10  or  12  inches — 
A.  Upwards. 

Q.  — that  you  saw  and  identified  this  defendant?  A.  No,  sir, 

I  didn’t  say  that. 

Q.  Didn’t  you  tell  me  that  when  you  got  the  window  open  the  men 
were  in  the  car?  A.  As  I  told  Mr.  Reid. 

Q.  You  told  Mr.  Reid  the  truth  then  on  that  point?  A.  I  did. 

Q.  The  men  were  in  the  car.  Then  you  didn’t  stand  in  the  window 
and  see  the  shooting,  with  the  window  up  to  the  top  of  the  sash?  A. 
I  didn’t  tell  Mr.  Reid  that. 

Q.  You  didn’t,  as  a  matter  of  fact,  either,  did  you?  A.  Yes,  sir. 

Q.  Didn’t  you  just  tell  the  jury,  Pelzer,  just  a  minute  ago,  that  when 
you  looked  out  you  saw  the  body  of  Berardelli —  A.  Berardelli  laid 

there. 

Q.  — through  the  space,  and  that  was  all  you  saw.  You  didn’t  iden¬ 
tify  the  defendant  through  that  four  inches?  A.  No,  sir. 
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Q.  You  didn’t  see  the  defendant  through  the  four  inches,  did  you? 
A.  No,  sir. 

Q.  You  didn’t  see  anything  of  any  specific  facts  other  than  Mr. 
Berardelli,  until  you  opened  the  window,  did  you?  A.  Yes,  sir. 

Q.  Then,  didn’t  you  tell  me  a  few  seconds  ago  that  when  you  opened 
the  window  the  people  were  up  in  the  window  ?  A.  As  I  told  Mr.  Reid. 

Q.  And  as  is  the  truth,  as  you  told  here?  That  is  the  truth, 
isn’t  it,  that  they  were  in  the  automobile  when  you  opened  the  window? 
A.  When  I  told  Mr.  Reid— 

Q.  Answer  my  question.  I  don’t  care  what  you  told  Mr.  Reid — 

If  by  accident  what  you  told  Mr.  Reid  is  the  truth,  all  right,  but  the  facts 

are  that  when  you  opened  the  window  the  men  were  in  the  car,  weren’t 

they?  Isn’t  that  right?  A.  That  is  not  the  truth. 

*  *  *  * 

Q.  Now  what  is  the  truth?  A.  What  I  just  told  the  story  here 
a  few  minutes  ago. 

Q.  Isn’t  it  a  fact,  Mr.  Pelser,  that  you  have  already  stated  that  you 
did  not  identify  the  defendant  through  the  four-inch  or  three-inch  space? 
A.  Yes,  sir. 

Q.  You  didn’t  see  him  at  all,  did  you?  A.  No,  sir. 

Q.  Haven’t  you  also  just  told  this  jury  that  you  didn’t  see  the  men  at 
all  until  you  opened  the  window,  and  that  then  they  were  in  the  auto¬ 
mobile?  A.  As  I  told  Mr.  Reid. 

Q.  Forget  for  the  minute  what  you  told  Mr.  Reid.  A.  Yes,  sir. 

Q.  Isn’t  that  the  fact?  A.  No. 

*  *  *  * 

Q.  Haven’t  you  told  this  jury  that  when  you  looked  out  of  the  little 
narrow  space  of  some  three  or  four  inches,  that  all  you  saw  was  the  body 
of  Mr.  Berardelli  on  the  ground?  A.  At  that  time. 

Q.  At  that  time.  That  is  all  you  saw  through  the  window  space? 
A.  Yes,  sir. 

Q.  Also  haven’t  you  told  this  jury  that  when  you  got  to  the  window 
edge  the  men  were  in  the  automobile?  A.  No,  sir. 

Q.  And  haven’t  you  also  told  this  jury  that  the  men  were  in  the 
automobile  and  it  was  going  on  up  the  street? 

Mr.  Katzmann.  One  moment.  If  your  Honor  please,  I  object  to 
that  question,  unless  my  brother  makes  it  definite  as  to  when  he  is  refer¬ 
ring  to,  and  the  time  he  says  the  witness  said  it. 

The  Court.  He  is  asking  about  the  testimony  you  have  made  here 
under  oath.  Let  me  hear  the  question  read. 

[The  question  is  read.] 

Mr.  Katzmann.  As  of  what  moment,  your  Honor?  If  he  will 
make  it  definite,  I  will  withdraw  my  objection. 

The  Court.  I  suppose  that  he  has  in  mind  whether  or  not  he  has 
at  any  time  since  he  has  been  on  the  witness  stand  told  that  to  this  jury. 

Mr.  Katzmann.  I  agree  he  has,  but  I  submit  to  your  Honor,  respect¬ 
fully,  that  the  question  itself  is  not  necessarily  intelligent  to  the  witness, 
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because  the  witness  does  not  know — 

The  Court.  I  will  have  to  leave  that  to  the  witness.  If  you  don’t 
understand  the  question,  Mr.  Witness,  you  may  say  so. 

Mr.  Katzmann.  May  I  further  state,  your  Honor,  that  he  has  been 
interrogated  at  great  length  as  to  whether  or  not  he  did  not  say  when  he 
opened  the  window  he  saw  the  automobile  going  by.  That  is  not  in  the 
question.  The  witness  may  well  believe  that  is  the  instance  he  is  being 
interrogated  about.  I  submit  this  has  two  interpretations. 

Mr.  Moore.  I  would  like  to  have  that  question  in  that  form  answered 
by  the  witness,  your  Honor.  I  feel  unless  the  witness  himself  cannot 
understand  it — 

The  Witness.  I  can’t  understand  what  you  mean. 

The  Court.  I  will  allow  you  to  ask  the  question.  It  is  for  him  to 
say  whether  he  understands  it  or  not.  Read  the  question,  Mr.  Reporter. 
If  you  do,  you  may  answer  it;  if  you  don’t,  you  may  say  so. 

[The  question  is  read] 

A.  The  last  part — 

Q.  When  you  raised  the  window  and  looked  out.  A.  If  you  want 
me  to  tell  my  story,  I  will  tell  it.  That  is  the  only  way  I  can  fix  it  up. 

Q.  You  can  answer  that  question  yes  or  no.  There  is  no  necessity 
of  repetition  here.  I  am  simply  asking  you  a  categorical  question  that 
calls  for  a  Yes  or  No  answer.  Read  the  question  again,  please. 

[The  question  is  again  read] 

A.  I  can’t  get  that  question. 

Q.  What?  A.  I  don’t  understand  that.  Do  you  mean  the  first 
part  of  this,  or  the  last  part? 

Q.  I  am  talking  about  the  time  you  opened  up  the  window  and  looked 
out,  not  when  you  were  looking  out  of  the  narrow  space.  A.  When  I 
opened  the  window,  I  saw  the  shooting. 

Q.  Haven’t  you  told  the  jury  here  before  in  your  examination  that 

when  you  opened  the  window  you  saw  the  men  inside  of  the  car,  that  is, 

that  they  were  already  inside  of  the  car?  A.  After  the  shooting. 

*  *  *  * 

Q.  Mr.  Pelser,  may  I  ask  you  to  go  back  in  your  mind,  and  answer 
this  question?  Have  you  not  in  this  court  since  you  have  been  on  the  wit¬ 
ness  stand  told  this  jury  that  at  the  time  you  opened  the  window  the  men 
were  already  in  the  automobile?  A.  One  was  not. 

Q.  What?  A.  One  fellow  was  not. 

Q.  Haven’t  you  told  this  jury  that  both  men  were  in  the  automobile 
when  you  got  the  window  open?  A.  No,  sir. 

Q.  What?  A.  No,  sir. 

Q.  Now,  Mr.  Pelser,  when  you  looked  out  of  the  window  through 
the  little  narrow  three  or  four  inch  crack —  A.  Yes,  sir. 

Q.  — then  all  that  you  saw  was  the  body  of  Mr.  Berardelli?  A. 
Yes,  sir. 

Q.  Of  course,  you  didn’t  identify  him  at  that  time  as  Mr.  Berardelli, 
— you  simply  saw  a  body?  A.  Yes,  sir. 
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Q.  Nothing  else  did  you  see  at  that  time?  A.  No,  sir. 

Q.  You  didn’t  see  any  automobile  approaching,  did  you?  A.  No, 
sir. 

Q.  There  wasn’t  any  automobile  in  sight,  so  far  as  you  were  able 
to  tell?  A.  No,  sir. 

Q.  Now,  did  you  open  the  window  instantly?  A.  Yes,  sir. 

Q.  When  you  opened  the  window,  were  any  of  the  men  in  the  auto¬ 
mobile?  A.  All  except  one. 

Q.  And  did  you  see  any  of  the  men,  other  than  the  one  man  you  have 
referred  to,  did  you  see  any  of  them  get  into  the  automobile?  A.  No, 
sir. 

Q.  What?  A.  No,  sir. 

Q.  Did  you  see  the  man  you  have  reference  to  get  into  the  automo¬ 
bile?  A.  Yes,  sir. 

Q.  Now,  where  was  the  automobile  at  the  time  that  you  first  saw  it, 
— calling  your  attention  to  Exhibit  8?  A.  Right  here,  right  a  little 
above  the  pole. 

Q.  A  little  above  the  pole. 

Mr.  Katzmann.  WThich  pole  did  he  indicate? 

Mr.  Moore.  Exhibit  8. 

Q.  The  telegraph  pole,  I  take  it  you  mean,  this  telegraph  pole  (indi¬ 
cating)  ?  A.  Yes,  sir. 

Q.  A  little  to  the  west  of  that  telegraph  pole  toward  the  railroad 
track?  A.  Yes,  sir. 

Q.  You  mean,  this  telegraph  pole  (indicating  picture)  ?  A.  Yes, 
sir. 

Q.  The  body  of  Berardelli  was  where,  with  reference  to  the  auto¬ 
mobile,  at  that  time?  A.  About  four  or  five  feet  away. 

Q.  Behind  it?  That  is,  the  automobile  had  passed  beyond  the 

body  of  Berardelli?  A.  No,  sir. 

Q.  Where  was  it  with  reference  to  it?  A.  Before. 

Q.  It  had  not  reached  the  body  of  Berardelli?  A.  No,  sir. 

Q.  Positive  about  that?  A.  Positive. 

Q.  Where  do  you  place  the  body  of  Mr.  Berardelli  with  reference 
to  that  telegraph  pole?  A.  Right  up  here  (indicating). 

Q.  Directly  in  front  of  the  window  where  you  were  located?  A. 
Yes,  sir. 

Q.  Directly  in  front  of  the  middle  window  with  the  white  mark  on 
it?  A.  Yes,  sir. 

Q.  And  the  automobile  coming  up  in  this  wise,  how  many  persons 
were  in  it?  A.  I  couldn’t  say. 

Q.  You  don’t  have  any  idea?  A.  I  had  some  idea  there  were 
some. 

Q.  But  you  couldn’t  tell  even  approximately  the  number?  A. 
No,  sir. 

Q.  Did  you  see  one?  A.  Yes,  sir. 

Q.  Two?  A.  No,  sir. 
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Q.  Where  was  that  one?  At  the  wheel?  A.  No,  sir.  That  was 
the  fellow  that  did  the  shooting. 

Q.  What?  A.  The  fellow  that  did  the  shooting. 

Q.  The  fellow  that  did  the  shooting  was  the  man  that  you  saw  in 
the  car?  A.  Get  in  the  car. 

Q.  Get  in  the  car?  A.  Yes,  sir. 

Q.  Now,  he  got  in  on  the  left  or  right  hand  side?  A.  Towards 
the  factory  side. 

Q.  And  that  man  is  the  man  that  you  have  attempted  to  give  the 
identification  that  you  have?  A.  Yes,  sir. 

Q.  Mr.  Pelser,  this  is  all  before  or  after  the  window  is  opened? 
A.  Before  or  after  the  window — 

Q.  You  didn’t  see  the  automobile  at  all  until  the  window  was  raised 
up?  A.  Until  I  raised  the  window. 

Q.  Then  you  saw  the  shooting?  A.  Yes,  sir. 

Q.  The  automobile?  A.  Yes,  sir. 

Q.  The  money  box  taken?  A.  No,  sir. 

Q.  You  didn’t  see  that?  A.  No,  sir. 

Q.  Only  saw  one  man  in  the  street?  A.  Yes,  sir. 

Q.  Where  was  Mr.  Parmenter  at  that  time?  A.  He  was  across 
the  way. 

Q.  Was  there  any  other  man  other  than  the  one  alleged  bandit  in 
the  street?  A.  Berardelli  was  in  the  street. 

Q.  Berardelli,  the  deceased,  and  one  other  man?  A.  Yes,  sir. 

Q.  You  didn’t  see  that  man  pick  up  anything?  A.  No,  sir. 

Q.  And  you  saw  the  man  get  into  the  car,  saw  the  front  end  of  the 
car,  the  man  get  into  the  car,  and  the  car  go  on?  A.  Yes,  sir. 

Q.  All  in  the  space  of  how  long  a  period  of  time?  A.  Well,  I 
should  say  a  minute. 

Q.  Who  was  doing  the  shooting  towards  your  windows?  A.  The 
fellow  that  I  have  described  to  you. 

Q.  Was  he  up  forward  of  you,  or  immediately  below  you,  opposite 
you  ?  A.  Opposite. 

Q.  Was  he  towards  the  railroad  track  from  where  you  were?  A. 
He  was  on  the  side  the  factory  was. 

Q.  I  know.  He  was  in  the  street,  but  was  he  on  up  closer  to  the 
railroad  track?  A.  He  was  in  the  back  seat.  He  got  into  the  back 
seat. 

Q.  Was  this  man  you  say  you  saw  shooting,  when  he  was  shooting 
was  he  shooting  from  the  automobile  or  from  the  street? 

A.  From  the  street. 

Q.  And  towards  the  railroad  track  from  where  you  were  standing 
in  the  window,  or  immediately  in  front  of  the  factory? 

A.  I  wouldn’t  say  exactly  in  front  of  me,  but  he  ran  towards  the 
automobile  as  the  automobile  was  coming  up. 

Q.  Now,  when  you  first  saw  the  automobile,  the  automobile  was 
below  you,  you  say?  A.  Yes,  sir. 
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Q.  Then,  as  the  automobile  approached,  he  approached  towards  the 
automobile?  A.  Yes,  sir. 

Q.  And  then  he  got  into  the  car  below  you?  A.  Yes,  sir. 

Q.  To  your  right,  to  the  right  of  your  position  in  the  window? 

A.  Yes,  sir. 

Q.  And  he  was  firing  all  of  this  time  into  and  about  the  window  you 
were  located  in?  A.  Yes,  sir. 

Q.  How  many  shots?  A.  What  do  you  mean?  Do  you  mean 
when  he  shot  the  two  bullets  at  the  factory? 

Q.  Yes.  A.  He  was  — 

Q.  When  was  that,  with  reference  to  the  time  he  got  into  the  car? 

A.  When  he  got  into  the  car  he  done  the  firing. 

Q.  After  he  got  in  the  car  he  did  the  firing?  A.  Yes,  sir. 

Q.  And  he  got  in  on  the  right  hand  side  going  out? 

A.  Yes,  sir. 

Q.  And  then  turned  and  fired?  A.  Yes,  sir. 

Q.  The  description  you  got  did  you  get  before  he  got  into  the  car 
or  after  he  got  into  the  car?  A.  Before  he  got  into  the  car. 

Q.  You  did  not  see  him  at  all  after  he  got  in?  A.  No,  sir. 

Q.  Then,  that  part  of  the  statement  you  gave  to  Reid  in  which  you 
said  you  could  not  see  anybody  in  the  car,  that  part  of  your  statement 
was  correct?  A.  Yes,  sir. 

Q.  And  it  was  while  this  man  was  firing  from  the  car  towards  the 
windows  that  you  claim  to  have  taken  the  number? 

A.  No,  sir. 

Q.  WTell  now,  when  you  looked  out  of  the  window  there  was  one  man 
to  your  left  firing,  wasn’t  there?  A.  Yes,  sir. 

Q.  There  was  an  automobile  approaching  from  your  right,  wasn’t 
there?  A.  Yes,  sir. 

Q.  Do  you  mean  to  tell  this  jury  that  you  divided  your  attention, 
and  identified  first  the  man  standing  up  here  with  a  loaded  gun  firing  at 
random  into  a  crowd,  you  identify  him  first  down  to  the  pin  in  his  collar, 
while  on  the  other  hand  you  took  the  number  on  your  right  of  the  ap¬ 
proaching  automobile?  A.  Yes,  sir. 

Q.  And  then  turned  and  wrote  the  number  down?  A.  Yes,  sir. 

Q.  But  kept  the  description  of  the  man  safely  locked  up  in  your 
own  mind?  A.  Yes,  sir. 

Q.  Absolutely  locked  water-tight  from  the  Commonwealth  on  the 
one  side  and  the  defendant  upon  the  other  in  this  law  suit  until  you  took 
the  witness  stand  today?  A.  Yes,  sir. 

Q.  Never  talked  to  a  living  soul  and  told  them  what  you  intended  to 
say  on  the  witness  stand  today,  and  told  them  the  truth,  until  you  got 
on  the  witness  stand?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir. 

Q.  You  didn’t  even  tell  the  Assistant  District  Attorney,  Mr.  Will¬ 
iams,  the  truth  until  you  took  the  witness  stand? 

A.  I  don’t  get  what  you  mean. 
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Q.  I  say,  you  didn’t  tell  even  him  until  he  put  you  on  the  witness 
stand? 

A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir. 

Q.  You  didn’t  tell  him  all  the  truth  until  you  got  on  the  witness 
stand?  A.  I  didn’t  say  anything  to  him. 

Q.  You  didn’t  talk  to  him  at  all?  A.  Well,  I  had  a  talk  with  him. 

Q.  Didn’t  he  ask  you  what  you  were  going  to  testify  to  here? 

A.  Yes,  sir. 

Q.  And  you  told  him,  did  you?  A.  Yes,  sir. 

Q.  You  told  him  the  story  that  you  told  here  today,  or  another 
story?  A.  I  didn’t  tell  him  any  story  at  all. 

Q.  Did  you  tell  him  the  same  set  of  facts  that  you  have  told  here 
today?  A.  Yes,  sir. 

*  *  *  * 

Cross-examination 

Q.  (By  Mr.  McAnarney)  Do  you  know  anyone  besides  yourself 
that  got  that  automobile  number?  A.  Not  that  I  know  of. 

Q.  You  gave  that  to  the  police?  You  told  that  out  frankly? 
A.  I  gave  that  to  the  police. 

Q.  So  far  as  you  know,  you  were  the  only  man  that  got  the  number 
of  that  automobile,  weren’t  you?  A.  Yes,  sir. 

Q.  And  still  you  were  hiding  along  the  26th  of  May  last  so  that 
you  would  not  be  called,  and  you  didn’t  want  to  tell  the  truth  to  Mr.  Reid? 
A.  Yes,  sir. 

Q.  Knowing,  as  far  as  you  knew,  you  were  the  only  man  who  could 
prove  the  number  of  that  machine?  A.  Yes,  sir. 

Q.  Now,  when  you  saw  that  automobile  first,  it  was  down  below 
Rice  &  Hutchins’  factory?  A.  Yes,  sir. 

Q.  When  you  saw  it  last,  it  was  going  up  over  the  rails?  A.  Yes, 
sir. 

Q.  The  automobile  did  not  stop?  A.  No,  sir. 

Q.  You  saw  that  the  curtains  on  the  left  hand  side  of  the  auto¬ 
mobile  were  closed?  A.  Yes,  sir. 

Q.  All  the  curtains  on  that  automobile,  so  far  as  you  could  see,  were 
closed?  A.  Yes,  sir. 

Q.  You  saw  a  man,  the  man  you  claim  to  identify,  get  aboard  the 
left  hand  side  of  that  car, — open  the  door  and  enter  the  car?  A.  The 
door  was  already  open. 

Q.  Somebody  opened  it  for  him,  presumably?  A.  Yes,  sir. 

Q.  Did  they,  or  was  it  open  when  they  came  up  the  hill?  A. 
Somebody  opened  it. 

Q.  The  door  was  opened  and  he  hopped  in,  and  the  car  continued 
out  of  your  sight?  A.  Yes,  sir. 

Q.  It  was  in  your  sight  from  the  time  it  was  down  there  at  the 
foot  of  the  hill  until  it  went  over  the  railroad  tracks?  A.  Yes,  sir. 
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Q.  And  you  have  told  us  everything  you  have  seen  in  connection 
with  that  car?  A.  Yes,  sir. 

Q.  Then  you  saw  no  money  boxes  put  in  that  car?  A.  No,  sir. 

Q.  Your  eyes  saw  no  men  pick  up  money  boxes  from  the  road  and 

put  them  in  that  car?  A.  No,  sir. 

*  *  *  '*• 

Q.  You  didn’t  see  anything  like  that  take  place,  did  you?  A.  I 
didn’t  see  any  money,  no. 

Re-direct  Examination. 

Q.  (By  Mr.  Williams.)  Mr.  Pelser,  how  old  are  you?  A.  23, 
going  on  23. 

Q.  Were  you  summoned  to  appear  in  the  court  today?  A.  Yes, 
sir. 

Q.  And  when  were  you  summoned?  A.  Last  night. 

Q.  Between  the  time  you  were  summoned  and  when  you  appeared 
in  court  this  morning,  were  you  talked  to  by  anybody?  A.  No. 

Q.  In  regard  to  this  case?  Had  you  ever  seen  me  before  until  you 
came  to  the  court  house  this  morning?  I  say,  had  you  ever  seen  me  before 
you  came  to  the  court  house  this  morning?  A.  No,  sir. 

Q.  Had  you  ever  been  in  court  before?  A.  No,  sir. 

Q.  When  you  got  here  this  morning,  did  you  at  some  time  talk  with 
me?  A.  Yes,  sir. 

Q.  And  when  was  that?  A.  This  morning. 

Q.  Do  you  remember  when  it  was?  A.  No,  sir. 

Q.  Was  it  after  the  morning  session?  A.  It  was  during  the 
morning  session. 

Q.  And  did  I  ask  you  what  the  truth  of  the  matter  was,  so  far  as 

you  were  concerned?  A.  Yes,  sir. 

*  *  *  * 

Q.  Had  you  before  that  time  ever  told  to  anyone  either  representing 
the  defendant  or  representing  the  Government —  A.  No. 

Q.  — the  story  which  you  have  told  this  jury  on  this  stand?  A. 
Yes,  sir. 

Q.  I  say  before  that,  had  you?  A.  No,  sir. 

Q.  So  far  as  you  know,  did  the  district  attorney’s  office  or  anybody 
representing  the  Government  know  that  you  had  personally  seen  the 
shooting?  A.  No. 

Q.  Had  you  ever  been  asked  to  look  at  the  defendant  Sacco  before 
this  morning?  A.  No. 

Q.  Was  any  inducement  held  out  to  you  to  testify?  Was  any  prom¬ 
ise  given  by  me  or  anybody  else  to  you  to  testify?  A.  Yes,  sir. 

Q.  Any  promise?  A.  No,  sir. 

Q.  Was  any  inducement  held  out  by  me  or  anybody  else  to  you  to 
go  on  the  stand  and  tell  what  you  have  this  afternoon?  A.  No,  sir. 

Q.  Is  that  the  truth  you  have  told  us  here?  A.  Yes. 
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Q.  Did  you  wish  to  go  on  the  stand  and  testify?  A.  I  did  not. 

Q.  Did  you  know,  or  did  you  think,  it  was  the  defendant  Sacco 
that  you  saw  that  afternoon  in  the  cage  until  you  got  on  the  stand  and 
saw  him  in  the  court  room?  A.  No,  sir. 

Q.  Now,  have  you  at  any  time,  Mr.  Pelzer — strike  out  that  one. 
Have  you  at  any  time  refused  to  tell  to  the  defendants  or  their  repre¬ 
sentatives  anything  which  you  thought  would  help  the  defendants  in  the 
defense  of  this  case?  A.  No,  sir. 

Mr.  Williams.  That  is  all.  Mr.  Katzmann  has  called  attention  to 
an  inaccuracy  in  my  question. 

Q.  At  my  request,  did  you  look  at  the  defendant  Sacco  before  you 
came  into  the  court  room?  A.  Yes,  sir. 

Q.  And  was  that  the  time  you  identified  him?  A.  No,  sir. 

Q.  When  did  you  identify  him?  A.  When  he  had, — I  didn’t 
identify  him  yet. 

Q.  When  I  say  “identify”  I  mean  express  your  belief  in  his  identity. 
A.  Yes,  sir. 

Re-Cross-Examination. 

Q.  (By  Mr.  Jeremiah  McAnarney.)  What  do  you  mean  when  you 
say  you  have  not  identified  him  yet?  A.  I  mean  I  identify  him,  the 
man,  but  the  dead  image  of  the  man. 

Q.  Then  you  do  not  really  think  he  is  the  man,  but  he  looks  a  good 
deal  like  him?  A.  Yes. 

Q.  I  see.  Mr.  Williams  said  to  you  in  his  questions,  “Did  I — refer¬ 
ring  to  what  took  place  when  you  went  into  the  room  to  be  interviewed 
by  him,  the  question  to  you  was,  “Didn’t  I  ask  you  to  tell  the  truth?”  Did 
he  ask  you  that?  A.  No,  sir,  not  that  I  know  of. 

Q.  He  did  not  use  those  words?  A.  No. 

Q.  Ask  you  to  tell  the  truth?  A.  Not  that  I  remember. 

Re-direct  Examination. 

Q.  (By  Mr.  Williams.)  What  did  I  ask  you,  Mr.  Pelzer?  A. 
Did  you  ask  me? 

Q.  Yes,  what  did  I  ask  you?  A.  I  just  forget  what  you  did 

say. 

Q.  You  just  told  Mr.  McAnarney  I  did  not  ask  you  to  tell  the  truth. 
Now,  tell  the  jury  what  I  did  ask  you.  A.  You  showed  me  a  picture. 

Q.  No.  When  I  first  spoke  to  you  with  regard  to  this  case  this 
morning. 

Mr.  Jeremiah  McAnarney.  Let  him  answer  that  last  question. 
He  was  just  answering  that,  “You  showed  me  a  picture.” 

The  Court.  That  isn’t  quite  a  part  of  the  conversation,  but  I  will 
let  it  stand,  anyway. 

Q.  Put  it  this  way: 

The  Court.  Pardon  me,  if  there  was  a  picture  shown,  it  is  bound 
to  come  in  the  conversation. 
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Mr.  Jeremiah  McAnarney.  I  did  not  mean  by  my  question  to  im¬ 
ply  that  Mr.  Williams  asked  him  any  improper  question. 

Mr.  Williams.  I  know  you  did  not. 

Q.  Now,  tell  the  jury  everything  that  transpired  between  you  and 
me  this  morning.  A.  You  asked  me  if  I  could  identify  the  man. 

Q.  What  was  the  first  talk  that  we  had  when  I  first  met  you  this 
morning?  Do  you  remember?  A.  I  do  not  remember. 

Q.  Well,  go  on  and  tell  anything  you  do  remember,  then?  You  say 
I  asked  you  if  you  could  identify  the  man?  A.  Yes. 

Q.  What  did  you  say?  A.  I  says,  “I  don’t  think  I  could.”  I 
says  it  was  the  dead  image  of  him,  didn’t  I?” 

Q.  Well,  before  that,  before  we  came  to  the  “dead  image”  part,  what 
talk  did  you  and  I  have?  Do  you  remember?  A.  No,  sir. 

Q.  Do  you  remember  talking  with  me  in  my  room  this  morning? 
A.  Yes,  sir. 

Q.  What  talk  did  you  have?  A.  You  talked  to  me  but  I  didn’t 
quite  get  everything, — I  don’t  remember. 

Q.  What  questions  were  asked  you  by  me?  Did  I  ask  you  to  go 
out  and  look  at  the  defendant  Sacco?  A.  Yes,  sir. 

Q.  And  did  I  show  you  a  picture  of  the  defendant  Sacco?  A. 

Yes. 

Q.  And  did  you  go  out  and  look  at  him?  A.  Yes,  sir. 

Q.  And  then  you  told  me  something  in  regard  to  Sacco?  A.  Yes. 

Q.  And  you  came  into  court  and  testified  this  afternoon?  A.  Yes, 
sir. 

Q.  That  is  the  last  sequence  of  events,  isn’t  it,  anyway?  A.  Yes. 

Q.  Well,  did  you  tell  me  this  morning  before  I  asked  you  to  go  out 
and  look  at  the  defendant  Sacco  that  if  you  saw  him  you  could  tell  whether 
or  not  he  was  the  man  that  you  saw  on  Pearl  Street  that  day  in  South 
Braintree?  A.  I  could  tell  whether  or  not? 

A.  Yes.  Did  you  tell  me  that  this  morning  before  I  asked  you  to 
go  and  look  at  him?  A.  Yes. 

Q.  And  as  a  consequence  of  that  I  asked  you  to  go  out  and  look  at 
him?  A.  Yes. 

Re-cross-Examination. 

•k  rfc  dk  % 

Q.  (By  Mr.  Moore.)  You  told  Mr.  Williams  this  morning  that  you 
could  tell  the  man  that  you  saw  at  South  Braintree  on  April  15?  A. 
Yes,  sir. 

Q.  And  that  is  directly  and  unqualifiedly  contradictory,  different  in 
substance  and  fact,  from  what  you  told  Mr.  Reed  on  March  26th  of  this 
year?  A.  Yes,  sir. 

Q.  Now,  what  you  told  Mr.  Reed  on  March  26th,  you  told  in  the 
home  of  your  father  and  mother?  A.  Yes,  sir. 

Q.  Out  on  Center  Street?  A.  Yes,  sir. 

Q.  Your  father  and  mother  are  nearly  deaf,  as  I  understand? 
A.  They  are  deaf  and  dumb. 
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Q.  They  are  deaf  and  dumb?  A.  Yes. 

Q.  And  you  were  in  that  home  atmosphere  with,  I  believe,  your 
brother  present.  Is  that  right?  A.  I  do  not  remember. 

Q.  You  do  not  remember?  A.  No,  sir. 

Q.  At  any  rate,  with  your  father  and  mother  present?  A.  Yes, 
sir,  they  were. 

*  *  *  * 

Q.  Are  you  working  now  for  Rice  &  Hutchins?  A.  Yes. 

Q.  Do  you  know  John  Shea  there?  A.  I  know  him  to  look  at 

him. 

Q.  Never  talked  with  him?  A.  No. 

Q.  Never  talked  with  anyone  representing  the  Commonwealth  until 
you  came  here  under  process?  A.  Yes. 

Q.  Do  you  know  how  they  got  your  name?  A.  No,  sir. 

Q.  Haven’t  any  idea;  you  did  not  give  it  to  them?  A.  No,  sir. 

Q.  Never  talked  with  anybody  in  the  world  about  this  case?  A. 
Yes,  sir. 

Q.  Except —  A.  What?  I  have  talked  with  my  boss,  but  never 

told  him  anything. 

Q.  Talked  to  who?  A.  My  boss. 

Q.  Your  boss?  A.  Yes. 

Q.  In  the  factory?  A.  Yes. 

Q.  He  talked  to  you  about  this  case,  did  he?  A.  Yes. 

Q.  How  long  ago  was  that?  A.  A  couple  of  days  ago. 

Q.  A  couple  of  days  ago.  What  was  his  name?  A.  Cotter. 

Q.  Cotter?  A.  Yes. 

Q.  Mr.  Cotter?  A.  Mr.  Cotter. 

Q.  A  superintendent  there?  A.  Well,  I  do  not  know  what, — he 

is  a  foreman  over  the  cutters. 

Q.  He  went  ahead  and  had  a  long  talk  with  you  about  this  case, 
did  he?  A.  Yes. 

Q.  And  it  was  then  that  this  development  that  you  have  given  today 
came  out? 

Mr.  Katzmann.  One  moment,  your  Honor. 

A.  Yes,  sir. 

Mr.  Moore.  He  answered. 

Mr.  Katzmann.  I  know  he  answered.  I  objected  before  he 
answered. 

The  Court.  You  see,  you  assume  that  whole  thing,  Mr.  Moore. 

Q.  Well,  did  you  talk  about  this  case,  Mr.  Pelzer? 

The  Court.  That  is  a  proper  question. 

A.  I  did  to  my  boss,  yes. 

Q.  And  he  started  the  conversation  with  you,  didn’t  he?  A. 

Yes. 

Q.  You  did  not  open  the  subject  to  him,  but  he  opened  it  to  you? 
A.  Yes. 

Q.  And  that  was  a  couple  of  days  ago,  this  week?  A.  Yes,  this 
week. 
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Q.  What?  A.  This  week. 

Q.  You  had  never  mentioned  this  matter  to  him  since  a  year  ago? 
A.  Not  that  I  remember. 

Q.  In  fact,  you  were  let  out  of  Rice  &  Hutchins  some  time  back, 
weren’t  you?  A.  Yes,  sir. 

Q.  How  long  since  you  have  come  back  into  Rice  &  Hutchins? 
A.  About  two  months  ago. 

Q.  Two  months  ago?  A.  Yes. 

Q.  And  you  have  talked  about  the  case  since  that  time  from  time 
to  time  with  Mr.  Cotter  and  others.  Is  that  right?  A.  Yes,  sir. 

Q.  Is  that  right,  have  you?  A.  Yes. 

Q.  Not  alone  a  couple  of  days  ago,  but  a  number  of  other  times  also 
to  Mr.  Cotter?  A.  Yes. 

Q.  All  since  you  came  back  to  work?  A.  Yes. 

Q.  And  who  brought  you  over  here  this  morning,  anybody?  A. 
No,  sir. 

Q.  You  came  over?  A.  Myself. 

Q.  And  then  you  went  to  Mr.  Williams?  A.  Yes,  sir. 

Q.  You  came  over  alone?  A.  Came  over  alone. 

Q.  Who  introduced  you  to  Mr.  Williams?  A.  Well,  I  asked 

someone  downstairs  where  Mr.  Vye  was. 

Q.  Who  is  Mr.  Vye?  A.  He  is  the  sheriff. 

Q.  Then  he  brought  you  up  and  introduced  you  to —  A.  No. 
Q.  Who  introduced  you  to  Mr.  Williams?  A.  I  couldn’t  tell 

you. 

Q.  One  of  the  police  officers?  A.  Yes,  sir. 

Q.  And  then  Mr.  Williams  asked  you  if  you  could  identify  the 
defendant?  A.  Yes,  sir. 

Q.  And  you  told  him  that  you  could?  A.  Yes. 

Q.  And  then  you  were  brought  into  the  court  room?  A.  Yes, 
sir. 

Q.  And  the  cage  and  the  men  in  it  were  pointed  out  to  you?  A. 
They  were  not  pointed  out  to  me. 

Q.  Well,  you  saw  the  men  locked  up  in  the  cage?  A.  Yes. 

Q.  And  then  you  decided  to  give  the  statement  you  have  given? 
A.  Yes,  sir. 

Q.  And  you  would  go  back  to  work  again  tomorrow  at  Rice  & 
Hutchins?  A.  Yes,  sir. 

Q.  You  hope  to?  A.  I  hope  to,  yes. 

Q.  Oh,  by  the  way,  did  Mr.  Cotter  show  you  any  pictures  of  the 
defendant?  A.  No,  sir. 

Q.  Have  you  seen  any  pictures  since  the  arrest  of  the  defendant? 
A.  No,  sir,  only  this  morning. 

Q.  Right  after  this  affair  of  April  15th,  on  May  the  5th,  when  the 
defendants  were  arrested,  the  following  day,  a  large  group  of  people  from 
Rice  &  Hutchins  and  Slater  &  Morrill’s  were  taken  to  Brockton,  weren’t 
they?  A.  Yes. 
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Q.  And  questions  were  asked  of  all  employees  in  both  factories  as 
to  whether  or  not  they  saw  these  men  and  were  able  to  go  down  and 
identify  them? 

Mr.  Katzmann.  Wait  one  moment,  sir. 

A.  Yes. 

The  Court.  What  is  the  purpose  of  that? 

Mr.  Moore.  I - 

The  Court.  Was  this  witness  there? 

Q.  You  were  not  taken  to  Brockton? 

The  Court.  You  can  question  him  about  it,  if  he  was,  but  other 
than - 

Q.  Were  you  taken  to  Brockton?  A.  No. 

Q.  Were  you  asked  to  go  to  Brockton?  A.  No. 

Q.  Were  you  questioned  at  all  at  that  time?  A.  No,  sir. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Pelzer,  weren’t  you  talked  with 
at  that  time  with  reference  to  what  you  saw?  A.  Well,  I  talked  to 
a  couple  after  that.  I  do  not  know  how  long  it  was  after. 

Q.  I  do  not  mean  on  April  15th  or  16th.  A.  Oh,  yes. 

Q.  But  I  mean  after  the  arrest.  A.  Yes,  sir. 

Q.  You  were  talked  with  then,  weren’t  you?  A.  Yes. 

Q.  By  the  officers?  A.  Yes. 

Q.  And  you  told  the  officers  at  that  time  that  you  did  not  see  enough 
to  be  able  to  identify  anybody,  didn’t  you?  Now,  didn’t  you  tell  just 
exactly  the  same  story  then,  Mr.  Pelzer,  to  the  officers,  that  you  told  to 
Mr.  Reid  on  March  26th?  A.  Not  that  I  remember. 

Q.  Now,  will  you  say  that  you  saw, — to  be  perfectly  frank  and 
honest  with  this  jury,  won’t  you  tell  the  jury  just  exactly  what  you  told 
the  officers  on  May  6th  and  7th  when  they  attempted  to  get  you  to  go 
down  and  you  said,  “I  did  not  see  enough  to  be  able  to  identify  anybody”, 
just  exactly  as  you  told  Mr.  Reed  on  March  26th?  A.  Yes. 

Q.  You  did  tell  the  officers  that,  didn’t  you?  A.  Yes. 

Redirect  Examination. 

Q.  [By  Mr.  Williams]  Mr.  Pelzer,  from  something  you  just  said. 
I  judge  Mr.  Moore  got  the  impression  you  had  never  talked  with  an 
officer  for  the  Commonwealth.  At  some  time  you  did  make  a  statement 
to  some  officer,  some  state  officer,  did  you  not?  A.  I  did  not  know 
who  he  was.  I  could  not  remember. 

Q.  Officer  Brouillard?  A.  I  was  called  to  the  office  in  my 
factory. 

Q.  Do  you  remember  when  that  was?  A.  No,  sir. 

Q.  Will  you  say  it  was  around  January  21st  of  this  year?  A.  I 
couldn’t  tell  you. 

Q.  Or  was  it  last  winter  some  time? 

Mr.  Moore.  May  I  ask  whether  this  is  an  attempt  to  impeach  his 
own  witness?  I  asked  him  if  he  made  a  statement  and  he  said  completely, 
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unqualifiedly  no.  Now,  counsel  attempts  to  cross-examine  apparently  and 
impeach  on  the  statement  made  by  their  own  witness.  I  am  simply  seek¬ 
ing  knowledge. 

The  Court.  He  already  said,  also,  that  somebody  called  him  in  when 
one  of  the  officers  was  there  and  that  he  gave  the  number  of  the  car  to 
him. 

The  Witness.  That  is  about  all  I  remember. 

The  Court.  Hasn’t  he  testified  to  that? 

Mr.  Williams.  I  wasn’t  sure,  but  from  something  that  my  friend 
Moore  said,  I  thought  he  was  under  a  misapprehension. 

The  Court.  You  testified  to  that,  haven’t  you? 

The  Witness.  Yes. 

Q.  Did  you  at  that  time  to  that  officer  make  substantially  the  same 
statement  you  made  to  Mr.  Reid?  A.  No,  sir. 

Q.  What  different  statement  did  you  make  to  the  officer?  A.  I 
do  not  think  they  asked  me  very  much  at  that  time. 

Q.  Did  you  tell  the  officer  for  the  Commonwealth,  Mr.  Brouillard, 
that  outside  of  taking  the  number  and  looking  at  the  machine  you  could 
identify  no  one? 

Mr.  Moore.  I  object.  All  right.  I  will  withdraw  the  objection. 

A.  I  could  not  remember  that.  It  is  a  very  long  ways  off. 

Q.  Did  you  tell  the  officer  representing  the  Commonwealth  that 
you  could  identify  anybody  at  that  time?  A.  No,  sir. 

Q.  Did  you  tell  him  anything  except  that  you  knew  the  number  of 
the  machine?  A.  That  is  all. 

Q.  So  far  as  you  know,  did  we  have  any  knowledge  of  what  you 
could  identify,  any  defendant,  until  I  asked  you  this  morning  in  the  court 
room?  A.  Yes,  sir. 

Q.  What?  A.  Yes.  sir.  Will  you  say  that  over  again? 

The  Court.  Now,  listen  to  the  question. 

Q.  So  far  as  you  know,  Mr.  Pelzer,  did  Mr.  Katzmann  or  did  I  or  did 
anybody  representing  the  government  have  any  knowledge  that  you  could 
identify  anybody  in  the  shooting  or  knew  anything  about  the  shooting 
until  I  asked  you  this  morning  in  the  court  house?  A.  No. 

Hans  Behrsin,  called  by  the  Commonwealth,  testified  as  follows: — 
That  he  is  now  and  was  on  April  15,  1920  chauffeur  for  Mr.  Slater  of  the 
firm  of  Slater  &  Morrill  and  that  he  resides  at  64  Pemberton  Square,  City 
of  Boston. 

On  April  15,  1920  he  was  in  South  Braintree.  Mr.  Slater  at  that  time 
had  a  Marmon  sedan.  Shortly  before  the  shooting  he  was  down  at  the 
factory  of  Slater  &  Morrill  filling  the  automobile  tank  with  gasoline.  This 
was  being  done  at  the  little  cement  house.  It  was  about  three  o’clock. 
Louis  Wade  helped  fill  the  tank.  He  then  drove  the  car  up  across  the 
track  over  to  the  garage.  As  he  went  up  Pearl  Street  he  saw  two  fellows 
sitting  on  the  fence  on  the  left  hand  side  of  Pearl  Street,  going  towards 
the  railroad  track.  They  were  almost  on  the  end  of  Rice  &  Hutchins  fac- 
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tory.  These  men  were  a  little  below  Rice  &  Hutchins'  factory,  between  the 
second  and  fourth  posts  of  the  fence,  not  far  from  the  great  big  light  or 
electric  pole  there. 

They  were  sitting  down,  kind  of  stooped  down  a  little  ways,  as  you 
would  sit  on  a  fence  and  get  your  feet  on  the  bottom  part  of  it, —  their 
feet  were  on  the  lower  part  of  the  bar.  One  was  dressed  with  a  shirt  of 
the  color  of  an  army  shirt.  He  did  not  notice  exactly  what  the  other  was. 
They  had  something  on  their  heads.  He  thinks  it  was  caps,  but  he  would 
not  say  for  sure.  He  could  not  tell  about  their  hair  very  well ;  they  were 
all  covered  up.  Both  of  them  seemed  to  be  pretty  well  light  complexioned 
fellows.  He  didn’t  notice  their  features  very  well. 

He  met  Mr.  Parmenter  and  Mr.  Berardelli  half  way,  where  Rice  & 
Hutchins’  entrance  goes  into  the  Rice  &  Hutchins  factory,  there,  the  drive¬ 
way.  They  were  on  the  sidewalk.  They  had  the  money  box  with  them. 
He  thinks  they  were  walking  almost  side  by  side,  but  he  would  not  say 
exactly  that  was  so.  He  thinks  they  were  dressed  in  blue  clothes;  did 
not  notice  what  they  had  on  their  heads. 

Before  he  got  to  the  crossing,  he  heard  many  shots.  He  could  not 
say  exactly  how  many,  over  a  dozen  anyway.  He  thought  they  were  fire¬ 
crackers  the  way  they  were  going.  He  had  the  car  closed.  He  stopped  his 
car  right  as  he  passed  by  the  grass,  by  the  garage  where  the  cobbler’s  shop 
is  on  the  corner.  This  is  on  Pearl  Street  beyond  the  cobbler’s  shop.  His 
car  was  facing  west  towards  South  Braintree  Square  and  Hancock  Street. 

It  wasn’t  very  long  after  he  stopped  when  he  saw  another  car  come 
up  Pearl  Street.  This  car  was  the  one  they  were  chasing.  They  were 
shooting  and  firing.  This  car  was  a  good,  big  sized  car.  He  should  think 
it  was  a  Buick  car  as  far  as  he  has  seen  cars  and  they  were  some  of  them 
sitting  in  the  front  there.  It  wasn’t  going  very  fast.  He  does  not  think 
the  car  was  in  good  order  anyway.  When  the  car  passed,  as  far  as  he  can 
say,  the  back  curtains  were  down  and  flopping  around  back  and  forth  and 
he  thinks  there  were  about  five  of  them  in  there,  in  that  car  as  far  as 
he  can  say,  and  as  it  passed  him  by  there  was  some  one  in  the  back  there 
beckoning  with  a  gun  or  shot  gun,  whatever  it  was,  through  the  back 
light  where  there  is  the  celluloid  glass ;  whatever  it  is  that  was  broken  out. 

Q.  Will  you  take  your  pointer  and  show  the  jury  just  the  way  that 
gun  was  being  used  through  that  broken  out  light?  A.  Like  this  ex¬ 
actly,  like  that  (indicating)  and  the  back  was  so  dark  that  I  couldn’t  see 
the  man. 

He  could  see  the  figures  in  there,  two  or  three  of  them  in  the  back, 
but  it  was  so  dark  he  could  not  see,  but  the  gun  was  going  like  this  (indi¬ 
cating).  The  gun  stuck  out  of  the  window,  about  16  or  17  inches. 

The  car  was  of  a  dark  color,  very  dark;  side  curtains  flapping.  The 
car  was  just  commencing  to  pick  up  pretty  good,  going  somewhere  around 
16  or  18  miles,  in  the  neighborhood  of  that. 

He  was  almost  past  the  window  of  the  cobbler’s  shop  toward  the 
garage  next  on  the  right  to  the  cobbler’s  shop  going  west. 
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“Q.  Can  you  identify  any  of  the  men  you  saw  in  that  car  ?  A.  No, 
1  did  not. 

Q.  Would  you  know  them  if  you  saw  them  again?  A.  No,  I 
hardly  think  so.  It  is  pretty  hard  to  tell.” 

He  watched. the  car  until  it  reached  the  junction  of  Pearl  Street  and 
Hancock  or  Washington  Street,  then  it  turned  to  the  left  toward  Randolph. 
He  heard  shots  fired  from  the  car  as  it  came  up  Pearl  Street,  but  he  did 
not  see  who  fired  the  shots. 

“Q.  Which  way  were  you  facing  as  the  car  came  up  the  street?  A. 
I  was  facing  right  straight.  Well,  I  was  looking  some  back,  but  I  did  not 
look  very  much  back.” 

He  heard  shots  even  when  they  crossed  the  track,  one  or  two,  but  he 
did  not  see  anybody  shooting.  He  saw  some  one  leaning  out  but  not  very 
clearly.  It  was  dark.  They  were  leaning  out  of  the  car  over  on  his  side, 
the  side  where  he  was  standing.  It  would  be  on  the  right  hand  side. 

He  saw  only  one  leaning  out  a  little  bit  from  the  window  where  the 
curtains  were  loose.  He  could  not  exactly  see  who  it  was.  He  wasn’t 
exactly  leaning  very  much  over  the  edge  of  the  car,  not  very  much  over. 
He  did  not  notice  any  gun,  revolver  or  pistol.  He  heard  maybe  two  or 
three  shots  on  the  railroad  track  after  that. 

Cross-Examination 

(By  Mr.  Jeremiah  McAnarney)  The  witness  was  driving  a  sedan 
car  so  that  he  had  a  plain  view  so  far  as  the  car  was  concerned.  He  heard 
a  shot  about  the  spot  by  the  Rice  &  Hutchins  entrance  before  he  crossed 
the  railroad  track.  When  he  came  over  the  railroad  track  he  saw  the 
crowd  rushing  over,  and  some  woman  there  screaming,  and  then  he  saw 
there  was  something  wrong.  He  does  not  know  where  the  woman  whom 
he  heard  screaming  was.  He  did  not  stop  his  car  until  he  reached  the 
cobbler’s  shop  and  the  garage  door.  The  automobile  at  the  time  it  passed 
him  was  within  8  to  10  feet  of  him,  somewhere  around  there. 

“Q.  And  you  were  looking  so  that  from  the  time  that  automobile  had 
crossed  the  railroad  track  until  it  came  up  to  your  car —  A.  On  that 
car? 

Q.  — until  it  came  up  to  your  car,  you  were  looking  at  that  auto¬ 
mobile?  A.  Not  exactly,  no.  I  was  a  little  bit  frightened;  I  might 
get  a  plug  too.  I  wasn’t  looking  at  the  car  all  the  time. 

Q.  You  were  looking  at  it  some  of  the  time?  A.  Some  of  the 
time,  yes.  The  same  as  I  would  look  and  see  any  car  pass  me  when  she 
shot  a  little  ways  ahead.” 

He  saw  a  man  in  the  car,  a  part  of  his  body,  or  his  head,  or  his  hand, 
or  something  came  from  the  back  side  of  the  car. 

“Q.  You  did  not  get  the  whole  of  his  head  and  neck  out  the  side  of 
the  car,  did  you?  A.  No,  I  did  not. 

Q.  But  you  saw  his  hand  stick  out?  A.  Well,  I  wouldn’t  say 
exactly.  Well,  partly. 
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Q.  You  tell  us  now,  please,  just  how  much  of  that  man  was  outside 
of  the  curtain  of  the  car?  A.  Well,  the  curtain —  he  was,  I  should 
say  he  was  leaning  on  the  side  of  the  open  door  as  an  open  car  stands,  and 
the  curtain  in  it  flapped  out  and  in.  You  can  see  part  of  it  and  other 
times  you  can’t.  That  is  how  much  I  seen  of  that.” 

If  the  curtain  did  not  flap,  he  could  not  see  him  very  well.  He  does 
not  think  there  was  a  curtain  on  either  side  of  the  front  seat  of  the  car. 

“Q.  So  there  was  nothing  to  obstruct  your  view  of  the  man  on  the 
front  seat  when  the  car  came  by  you,  was  there  ?  A.  Not  exactly  very 
much,  no.” 

He  is  quite  sure  it  was  a  Buick,  quite  positive. 

Mrs.  Lola  R.  Andrews,  called  by  the  Commonwealth,  testified  as 
follows:  That  she  resides  on  Hancock  Street,  Alhambra  Building,  Quin¬ 
cy;  has  been  married,  is  now  divorced.  At  present  she  is  occupied  as  an 
attendant  for  an  invalid —  practical  nursing.  Before  that  she  worked  in 
a  shoe  factory,  stitching  room.  In  April  1920  she  worked  for  Rice  &  Hut¬ 
chins,  South  Braintree.  On  April  15,  1920  she  was  at  the  factory  of  Rice 
&  Hutchins  and  of  Slater  &  Morrill  at  South  Braintree. 

She  went  to  South  Braintree  that  day  between  half  past  eleven  and 
somewhere  around  a  quarter  of  twelve.  It  wasn’t  much  after  eleven 
o’clock  when  she  got  to  South  Braintree.  She  came  by  train  and  got  off 
at  the  South  Braintree  station.  She  does  not  remember  just  exactly  the 
time  she  got  to  the  South  Braintree  station. 

“Q.  How  near  can  you  place  it?  A.  Oh,  it  wasn’t  much  after 
eleven. 

Q.  Do  you  mean  5,  10,  15,  20,  25  minutes?  A.  Well,  I  should 
say  probably  along  that  line. 

Q.  Well,  which?  A.  Quarter  past  or  20  minutes  past. 

Q.  Between  eleven  and  half  past  you  say?  A.  Yes,  sir.” 

From  South  Braintree  station  she  went  to  the  Slater  &  Morrill  factory 
down  below  the  Rice  &  Hutchins  factory.  Mrs.  Julia  Campbell  was  with 
her.  She  was  in  the  Slater  &  Morrill  factory  not  more  than,  in  her  judg¬ 
ment,  fifteen  minutes,  possibly  not  that.  She  was  there  inquiring  for 
work.  When  she  came  out  she  went  to  the  Rice  &  Hutchins  factory  for 
the  same  purpose.  She  was  in  there  about  the  same  time,  she  would  say 
fifteen  minutes.  When  she  came  out  she  went  back  across  the  railroad 
tracks  and  stood  around  and  talked,  and  then  finally  decided  to  go  back 
to  Quincy.  It  might  have  been  around  one  o’clock,  something  like  that. 

Before  she  went  into  the  Slater  &  Morrill  factory  on  Pearl  Street  she 
saw  or  talked  with  somebody.  As  she  went  into  the  Slater  &  Morrill  fac¬ 
tory,  she  saw  a  car  standing  by  the  roadside  of  the  factory  as  you  go  into 
the  factory  and  there  was  a  man  working  on  the  car,  at  the  front  part  of 
it,  and  there  was  another  man  there  with  him.  She  passed  by  them  and 
went  into  the  factory,  and  as  she  came  back  from  the  factory  the  same 
man  was  standing  there  at  the  same  place  as  when  she  first  went  in. 
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When  she  went  into  the  Slater  &  Morrill  factory,  the  automobile  was 
standing  on  Pearl  Street  on  the  side  of  the  Slater  &  Morrill  factory,  to¬ 
wards  the  crossing,  about  30  feet  from  the  factory.  It  was  headed  to¬ 
wards  the  railroad  track.  She  saw  two  men  there.  When  she  went  into 
the  factory  the  first  man  was  bending  over  the  front  part  of  the  car, 
which  she  would  call  the  hood,  and  the  other  man  was  sitting  in  the  back 
of  the  car.  The  man  that  was  bending  over  the  hood  of  the  car  was  a 
dark  complexioned  man,  and,  she  would  say,  medium  height,  smooth  face ; 
dressed  in  dark  clothing.  The  man  inside  of  the  car  was  light,  very  light. 
He  was  thin.  His  features  were  fine,  emaciated,  like  he  was  sick.  He 
looked  sickly.  He  looked  thin.  He  had  on  a  cap  and  a  long  coat  of  some 
description. 

When  she  went  into  the  factory  she  had  no  talk  with  either  of  the 
men.  She  cannot  remember  whether  the  engine  of  the  car  was  running 
or  not  when  she  went  in.  Fifteen  minutes  later,  when  she  came  out,  the 
car  was  at  the  same  point.  At  that  time  the  light  man  was  behind  the 
auto,  standing  behind,  and  the  other  man  v/as  down  under  the  car  like  he 
was  fixing  something.  Under  that  part  of  the  car  back  of  the  forward 
wheels.  At  that  time  she  talked  with  the  man  who  was  fixing  the  car. 
He  was  the  dark  man.  When  she  had  the  talk  with  him,  he  was  under  the 
car. 

“Q.  Did  he  get  up  at  any  time?  A.  Yes,  sir. 

Q.  I  mean,  when  you  had  your  talk  with  him,  did  he  get  up?  A. 
I  spoke  to  him,  and  he  got  up  as  I  spoke  to  him. 

She  asked  this  man  if  he  would  please  show  her  how  to  get  into  the 
factory  office;  that  she  did  not  know  how  to  go.  This  man  asked  her 
which  factory  she  wanted,  the  Slater,  and  she  said  “No,  sir,  the  Rice  & 
Hutchins.” 

“Q.  Anything  more?  A.  That  is  all  the  conversation. 

Q.  Did  he  say  anything  more?  A.  No. 

Q.  Did  he  tell  you  how  to  get  in?  A.  Yes. 

Q.  Well,  I  want  you  to  tell  us  whatever  was  said.  A.  He  told  me 
how  to  go  to  get  into  the  factory. 

Q.  Have  you  seen  the  man  you  talked  with  that  morning  since?  I 
am  referring  to  the  dark  man  with  whom  you  talked.  A.  I  think  I 
have,  yes,  sir.” 

She  saw  him  at  the  Dedham  jail  first;  has  seen  him  since  in  the  court 
room  here. 

“Q.  And  where  is  he,  or  where  have  you  seen  him  in  the  room?  A. 
In  the  box. 

Q.  Do  you  see  him  in  the  court  room  now?  A.  I  think  I  do, 
yes,  sir. 

Q.  Where  do  you  see  him?  A.  In  the  cage,  I  should  say. 

Q.  Yes,  whereabouts?  A.  On  the  left  going  out. 

Q.  On  the  left  going  out?  A.  Yes. 

t  .9’  point  to  the  man  you  mean.  A.  That  man  there  (in¬ 

dicating). 
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Q.  Do  you  mean — ”  (The  defendant  Sacco  stands  up  in  the  cage 
and  says  “take  a  good  look.  I  am  myself.”) 

“Q.  Then  you  mean  the  man  who  just  stood  up  and  made  the  re¬ 
mark?  A.  Yes,  sir. 

“Q.  The  man  they  call  Sacco?  A.  Yes,  sir. 

Q.  Now,  will  you  tell  the  jury  what  further  talk  you  had  with  that 
man  that  morning?  A.  I  had  no  further  talk  with  the  man  than  to 
ask  him  to  show  me  how  to  get  into  the  factory. 

Q.  1  thought  you  said  he  started  to  tell  you  how  to  go  in.  A.  I 
did  not  understand  it  that  way. 

Q.  Tell  the  jury  what,  if  anything,  he  said.  A.  He  said  to  go 
in  the  driveway,  and  told  me  which  door  to  go  in,  it  would  lead  me  to  the 
factory  office.” 

She  then  went  to  the  Rice  &  Hutchins  factory. 

Mrs.  Campbell,  the  lady  with  her,  she  would  say  is  69  years  old.  She 
is  at  Stockton  Springs,  Maine. 

“Q.  What  can  you  tell  the  jury  in  reference  to  her  eyes  or  eyesight, 
if  you  know? 

Mr.  Moore.  I  object. 

The  Court.  Are  you  going  to  comment  because  the  Commonwealth 
has  not  produced  her?  If  you  do  not  propose  to  make  that  claim,  I  will 
exclude  it. 

Mr.  Williams.  The  only  reason  it  is  offered,  of  course,  if  your  Hon¬ 
or  please. 

The  Court.  Simply  to  meet  a  claim  you  might  make  that  the  Com¬ 
monwealth  should  have  her  here. 

Mr.  Moore.  The  question  of  the  lady’s  eyesight  would  not  affect 
the  question  of  her  being  here  or  not. 

The  Court.  It  might  have  a  considerable  bearing  on  the  reason  why 
the  Commonwealth  should  not  summons  a  blind  person,  might  it  not?  It 
is  solely  for  that  ground.  That  is  all. 

Mr.  Moore.  I  ask  for  advice,  now,  your  Honor.  I  had  in  mind  the 
question  of  being  outside  the  State  would  preclude  both  of  us  from  argu¬ 
ing  the  question. 

The  Court.  Then  all  you  have  to  say  is  that  you  will  make  no  claim 
that  the  Commonwealth  should  have  produced  her.  If  you  assure  me  of 
that,  then  I  will  exclude  it. 

Mr.  Moore.  If  the  only  issue  is  the  question  of  the  lady’s  eyesight, 
I  think  that  is  an  utterly  improper  question,  but  if  the  question  is  they 
cannot  produce  her  because  they  haven’t  compulsory  process  to  make  her 
come,  that  is  another  question,  and  we  could  not  argue  that. 

The  Court.  Do  you  admit  that?  That  they  could  not  get  her  or 
they  are  under  no  obligation  to  get  her? 

Mr.  Moore.  I  am  certainly  willing  to —  just  a  second.  Mr.  McAnar- 
ney  very  properly  suggests  it  would  be  possible  to  take  her  deposition  on 
what  she  heard  also,  even  in  the  face  of  the  question  of  not  being  able  to 
produce  on  compulsory  process. 


The  Court.  That  is  open  for  argument  on  that  question.  In  other 
words,  I  think  that  would  be  fair  argument,  but  so  far  as  any  opportunity 
— for  instance,  identification,  supposing  a  person  was  blind,  you  wouldn’t 
expect  the  Commonwealth  would  summons  a  blind  person  to  identify  him. 

Mr.  Moore.  Absolutely  not,  of  course. 

The  Court.  That  is  all  I  am  suggesting  to  you  on  that  one  theory. 
That  is  all. 

Mr.  Moore.  Of  course,  the  nature  of  this  evidence  would  indicate 
that  the  witness  does  not  intend  to  testify  that  she  was  blind,  but  merely 
that  there  is  some  issue  about  the  question  of  her  strength  of  her  vision. 

The  Court.  Anything  that  affects  eyesight,  how  far  it  should  go 
with  the  jury  is  for  the  jury  to  say,  but  if,  assuming  a  person’s  eyesight 
was  poor  and  she  knows  it,  and  is  speaking  from  personal  observation,  I 
should  think  it  was  competent  just  to  meet  that  theory.  That  is  all.  On 
the  other  hand,  if  it  appears  that  she  was  within  hearing  distance  why, 
then,  I  think  it  may  be  open  to  you  on  the  question  of  failure  to  either 
take  her  deposition  or  take  some  means  to  get  her  here. 

Mr.  Moore.  Well,  I  still  feel  that  the  objection  is  a  valid  objection, 
your  Honor,  unless  this  lady  is  able  to  testify  that  she  is  blind.  Well,  of 
course,  if  she  is  blind,  that  forecloses  the  discussion,  but  if  she  is  going — 

The  Court.  That  only  goes  to  the  degree,  the  weight,  that  is  all. 
It  is  open  to  you  to  find  out  how  bad,  in  cross-examination,  how  badly 
her  eyesight  was  affected,  to  what  extent. 

Mr.  Moore.  Isn’t  that  a  question  of  expert  opinion  rather  than  a 
layman’s  opinion? 

The  Court.  Oh,  no,  no.  Anybody  can  tell  from  personal  observation 
who  is  with  somebody. 

Mr.  Moore.  Well — 

The  Court.  Anybody  can  express  an  opinion  on  that,  if  that  opinion 
is  based  upon  personal  observation.  Do  you  care  enough  about  it,  Mr. 
Williams? 

Mr.  Williams.  I  think  I  should  ask  the  question,  if  my  friend  is 
going  to  comment  on  my  failure  to  produce  Mrs.  Campbell. 

Mr.  Moore.  If  this  witness  testifies  she  is  blind,  we  are  not  going 
to  raise  any  issue  of  that  kind  of  course,  and  that  closes  the  subject. 

The  Court.  What  is  your  question? 

(The  question  is  read) 

The  Court.  That  must  be  based  upon  your  personal  observation  and 
nothing  else,  not  what  somebody  told  you,  but  what  you  saw  with  your 
own  eyes,  and  your  own  personal  observation.  You  may  answer  if  you 
made  a  personal  observation  and  can  answer  from  such  observation.  I 
will  save  you  whatever  rights  you  desire. 

Mr.  Jeremiah  McAnarney.  For  both  defendants? 

The  Court.  Certainly.  Because  I  understand  that  you  are  going 
to  claim  that  the  Commonwealth  should  have  produced  this  witness  or 
taken  a  deposition  of  the  witness  or  taken  some  steps  to  procure  the  at¬ 
tendance  of  the  witness  at  the  trial. 
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Mr.  Williams.  They  can’t  claim  we  should  have  taken  a  deposition, 
can  they? 

The  Court.  You  heard  what  he  said. 

Mr.  Williams.  I  do  not  see  how  we  could  have  taken  a  deposition. 

The  Court.  I  am  taking  counsel  for  what  he  says.  I  will  deal  with 
the  law  question  about  depositions  when  the  time  comes,  but  not  now.  It 
is  my  duty  to  state  the  claim  of  counsel.  You  may  answer. 

The  Witness.  In  regard  to  Mrs.  Campbell’s  eyesight?  I  would  say 
that  her  eyesight  was  poor. 

On  April  15,  1920  she  had  cataracts  on  the  back  of  both  eyes.  She 
had  had  them  for  some  time,  a  long  time  before  the  15th  of  April  1920. 
She  knows  this  from  her  own  personal  knowledge. 

She  did  not  see  these  men  or  the  automobile  after  she  came  out  of 
Rice  &  Hutchins’  factory  again  that  day. 

“Q.  At  what  time  did  you  have  this  talk  with  the  defendant  on  that 
day,  so  far  as  you  can  now  tell  us,  just  as  near  as  you  can  give  it?  A. 
Why,  I  wouldn’t, —  I  would  place  it —  I  would  say  about  quarter  of  12.” 

The  Court.  (To  the  jury)  It  should  be  my  duty,  I  think,  to  cau¬ 
tion  you,  gentlemen,  that  the  testimony  of  the  witness  should  have  no 
effect  whatever  so  far  as  the  defendant  Vanzetti  is  concerned.  It  appears 
from  no  evidence  at  present  that  he  was  there,  and  therefore  it  is  evi¬ 
dence  against  Sacco  only  and  is  not  entitled  to  any  consideration  as  against 
Vanzetti. 

Cross-Examination 

Q.  (By  Mr.  Moore.)  Mrs.  Andrews,  I  talked  with  you  at  your  home 
on  the  14th  day  of  January  in  Quincy,  did  I  not?  A.  Yes,  sir. 

Q.  And  at  that  time  you  told  me  freely  and  frankly  and  fully  every¬ 
thing  that  you  knew  about  this  matter.  Is  that  correct?  A.  Why, 
I  don’t  just  remember  what  I  told  you. 

Q.  No,  but  you  intended  to  talk  freely  and  frankly  and  honestly? 
A.  I  intended,  yes,  sir,  to  tell  you  the  truth. 

Q.  There  was  no  coercion  or  intimidation  or  anything  of  that  kind 
involved  in  our  conversation,  was  there?  I  simply  asked  you  to  tell  me 
the  facts,  and  you  told  them  as  best  you  knew  them  at  that  time.  Is  that 
right?  A.  Yes. 

Q.  Now,  you  went  down  that  day  to  secure  employment  at  Slater 
&  Morrill’s?  A.  Yes,  sir. 

Q.  And  Aou  passed  an  automobile  en  route  down  some  30  odd  feet, 
I  think  you  testified,  to  the  west  of  Slater  &  Morrill’s.  Is  that  correct? 
A.  Yes,  sir. 

Q.  You  had  with  you  this  lady,  Mrs.  Campbell?  A.  Yes,  sir. 

Q.  As  you  passed  this  car,  the  automobile,  you  did  not  particularly, 
or  did  you  particularly,  note  the  car  itself?  A.  As  I  passed  it  going 
into  the  factory  first? 

Q.  Yes.  A.  Yes,  sir. 

Q.  You  did  not  particularly  note  the  kind  or  make  or  structure  of 
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the  car  itself,  did  you?  A.  I  noticed  that  it  was  a  car,  a  large  car. 

*  *  *  * 

Q.  What  did  you  see  about  the  car?  A.  I  noticed  that  it  was 
a  large  car. 

Q.  Is  that  all  ?  A.  What  I  mean  by  that  a  large  body  car,  large. 

Q.  Bright,  clean  and  shiny?  A.  I  would  not  say. 

Q.  Or  dirty  and  grimy?  A.  I  could  not  answer  that. 

Q.  You  did  not  note  that?  A.  No,  sir. 

Q.  The  make  of  the  car  you  did  not  note?  A.  The  make  of  it? 
No,  sir. 

Q.  I  believe  you  told  me  you  did  not.  Is  that  correct?  A.  I  told 
you  in  my  statement  that  I  did  not  know  the  names.  I  was  not  familiar 
enough  with  cars  to  know  the  names  of  them. 

Q.  That  is  my  understanding.  When  you  went  on  into  Slater  & 
Morrill’s  that  brought  the  back  of  the  car  between  you  and  the  railroad 
tracks,  didn’t  it?  A.  You  mean  the  back  of  the  car  would  be  here 
(indicating),  and  the  railroad  track  would  be  up  that  way  (indicating)  ? 

Q.  I  think  I  can  illustrate  it  by  a  photograph  better.  I  believe  you 
have  stated  that  you  passed  the  car  approximately  at  a  point  some  30 
odd  feet  west  on  up  Pearl  Street  towards  thie  railroad  track  from  this  in¬ 
tersecting  corner  of  Slater  &  Morrill’s?  A.  Yes,  sir. 

Q.  Then  you  went  up  the  steps  in  front  of  Slater  &  Morrill’s  shop, 
or  did  you  go  up  these  side  steps  located  down  there  (indicating)  ?  A. 
Those  steps  over  there  (indicating). 

Q.  On  the  inside?  A.  Yes,  sir. 

Q.  You  walked  down  a  little  sidewalk  that  runs  along  the  side  of 
Slater  &  Morrill’s?  A.  No,  sir.  I  did  not  walk  on  the  sidewalk  at 
all.  I  walked  outside  of  the  sidewalk. 

Q.  At  any  rate,  you  passed  this  car  that  was  standing  some  thirty 
odd  feet  from  Slater  &  Morrill’s  and  went  on  behind  it  and  then  right  into 
Slater  &  Morrill’s.  That  is  correct,  isn’t  it?  A.  You  mean  I  went 
behind  the  car  here,  the  back  of  the  car? 

Q.  I  do  not  mean  squarely  behind.  You  went  on  an  angle  off  from 
the  car?  A.  No. 

Q.  Let  me  get  this.  Calling  attention  to  this  plan,  do  you  recognize 
these  locations?  This  (indicating)  is  the  railroad  track  up  here.  Rice  & 
Hutchins  factory  here  (indicating).  You  walked  on  down  past  Rice  & 
Hutchins,  on  down  Pearl  Street  to  the  Slater  &  Morrill  factory?  A. 
Yes,  sir. 

Q.  Now,  at  a  point  that  you  have  estimated  as  about  30  feet  from 
this  corner  here  (indicating)  —  A.  Yes,  sir. 

Q-  — you  passed  this  automobile.  Now,  on  the  basis  of  one  inch 
to  10  feet  you  passed  that  car  at  a  point  approximately  somewhere  in  up 
here.  Passed  the  car  and  went  on  in.  Now,  that  threw  the  back  of  the 
car  to  your —  behind  you  and  to  your  right,  looking  up  Pearl  Street,  didn’t 
it?  Is  that  correct?  A.  I  don’t  think  I  just  understand  that,  Mr. 
Moore. 
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Q.  What  I  mean  is,  you  passed  the  automobile,  didn't  you?  A. 

Yes. 

Q.  You  passed  the  front  of  it,  didn’t  you?  A.  Yes. 

Q.  And  you  passed  the  back  of  it.  I  do  not  mean  you  walked  be¬ 
hind  the  back,  but  you  went  beyond  the  car?  A.  I  went  by  the  car 
like  that  (indicating). 

Q.  By  the  car.  A.  Passed  the  car  that  way  (indicating). 

Q.  And  you  had  stated  to  Mr.  Williams  that  you  saw  a  man  in  front 
of  the  car?  A.  Yes,  sir. 

Q.  And  another  man  at  the  rear  of  the  car?  A.  Yes,  sir. 

Q.  Is  that  correct  ?  A.  Yes,  sir. 

Q.  And  the  man  you  passed  beyond  the  rear,  beyond  the  man  at  the 
rear  of  the  car  and  went  on  into  Slater  &  Morrill’s  ?  A.  Yes,  sir. 

Q.  Have  you  any  picture  in  your  mind  of  the  rear  end  of  that  car 
at  all,  in  so  far  as  the  structure  of  the  window  or  windows?  A.  No, 
sir. 

Q.  You  could  not  tell  whether  they  were  circular  or  oblong  or  two 
or  three  windows  there?  A.  No,  sir,  I  could  not. 

Q.  Or  anything  as  to  the  condition  of  that  car?  I  mean  by  that, 
bright  and  shiny,  clean,  or  dirty  and  grimy?  A.  No,  sir. 

Q.  Now,  as  you  passed  the  front  of  the  car,  you  did  not  see  any 
particular  man  there,  you  did  not  see  a  man  at  the  time  that  you  passed, 
except,  as  I  understand  you  to  say,  he  was  underneath  the  car?  A. 
Yes,  sir. 

Q.  So  that  at  the  time  you  went  down  you  saw  no  man  there  ?  A. 
At  the  time  I  went  down,,  I  did  see  a  man  there. 

Q.  Didn’t  you  just  tell  me  the  man  that  was  underneath  the  car? 
A.  Not  going  down. 

Q.  When  was  he  underneath  the  car?  A.  He  was  underneath 
the  car,  as  I  was  coming  out  of  the  factory,  not  as  I  was  going  down. 

Q.  I  see.  You  want  to  withdraw  that  statement  that  he  was  under 
as  you  went  down? 

Mr.  Katzmann.  One  moment. 

A.  No,  sir. 

Mr.  Katzmann.  One  moment,  Mrs.  Andrews,  please. 

Mr.  Moore.  I  just  wanted,  reading  back  a  trifle,  she  might  not  have 
intended  to  say  that. 

Mr.  Katzmann.  She  did  not  say  it. 

Mr.  Moore.  Previously  here  she  did  say  so. 

Mr.  Katzmann.  Not  as  of  the  time  she  went  in. 

(The  question  is  read.) 

The  Court.  That  is  not  a  proper  question.  You  may  ask  her  if  she 
wants  to.  You  assume  she  wants  to  withdraw.  Just  ask  her  that  ques¬ 
tion. 

Mr.  Katzmann.  There  is  a  further  objection.  It  assumes  she  had 
said  something  the  Commonwealth  respectfully  submits  the  witness  did 
not  say. 
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Mr.  Moore.  I  will  re-frame  that  question  of  mine,  Mrs.  Andrews, 
that  the  man  was  under  the  car  when  you  went  down,  you  did  not  intend 
to  so  state?  A.  But  I  never  stated  that,  Mr.  Moore. 

Q.  All  right.  We  will  pass  that,  then.  On  your  way  down,  there 
was  a  man  at  the  front  of  the  car  working  over  the  hood.  Is  that  your 
statement?  A.  Yes,  sir. 

Q.  You  did  not  particularly  observe  him  at  that  time?  A.  No, 
sir. 

Q.  At  that  time  you  paid  no  particular  attention  to  him,  going  down? 
A.  Any  more  than  to  notice  him,  that  was  all. 

Q.  You  did  not  speak  to  him  nor  he  to  you?  A.  No,  sir. 

Q.  Now,  you  also  stated  that  there  was  another  man  at  the  rear  of 
the  car  at  that  time  ?  A.  Yes,  sir. 

Q.  And  that  man  was,  I  believe  you  described  as  tall,  slender,  light 
complexioned  ?  A.  Yes,  sir. 

Q.  Light  hair,  I  believe  you  said  looked  like  a  Swede?  A.  Yes, 
sir. 

Mr.  Katzmann.  One  moment,  if  your  Honor  please.  Mr.  Moore, 
is  it  your  claim  she  said  in  this  court  room  he  looked  like  a  Swede? 

Mr.  Moore.  Well,  I  do  not  know  whether  she  did  or  not. 

The  Court.  If  she  has  not  said  so,  you  ought  not  to  state  so. 

Q.  You  have  already  told  me,  Mrs.  Andrews,  he  looked  like  a  Swe¬ 
dish  person?  A.  You  asked  me  at  my  home  what  he  looked  like,  and 
I  told  you  his  complexion  resembled  a  Swede. 

Q.  And  the  color  of  his  hair?  A.  Yes. 

Q.  He  did  not  look  like  either  of  the  men  in  the  dock  here?  A. 
The  light  complexioned  man  did  not,  no,  sir. 

Q.  The  man  at  the  rear  of  the  car  ?  A.  No,  sir. 

Q.  He  was  an  entirely  different  man  from  either  of  these  two  men? 
A.  Yes,  sir. 

Q.  Nothing  further  occurred  until  you  came  back.  Is  that  correct? 
A.  Meaning  that  nothing  further  occurred  until  I  came  out  of  the — 

Q.  Out  of  Slater  &  Morrill’s?  A.  No,  sir. 

Q.  Then  on  your  way  back  you  spoke  and  asked  him  the  way  to 
Rice  &  Hutchins?  A.  Yes,  sir. 

Q.  Where  was  the  man  you  asked  that  question  of?  A.  Back 
of  the  forward  wheels  of  the  car. 

Q.  Where,  with  reference  to  the  body  of  the  car?  You  mean  un¬ 
derneath  the  forward,  underneath  that  part  of  the  car,  or  do  you  mean 
standing  up  alongside?  A.  No,  I  meant  that  he  was  down  as  though 
he  was  looking  at  something  underneath  the  car. 

Q.  But  alongside  of  the  car.  Is  that  what  you  mean?  Was  he  along¬ 
side  of  the  car  looking  under?  Or  was  he  underneath  th.e  body  of  the  car? 
A.  He  was  under,  looking  under  the  car. 

Q.  Was  his  body  underneath  the  car?  A.  Part  of  it,  yes,  sir. 

Q.  Do  you  mean  by  that  merely  his  head  or  his  shoulders,  or  what 
part?  A.  His  head  and  shoulders. 
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Q.  Now,  the  car  at  that  time  was  in  what  condition  with  reference 
to  being  closed  or  open?  A.  The  side  curtains  were  down  on  it. 

Q.  You  mean  by  that,  that  the  side  curtains  were  on  the  car?  A. 
That  were  down,  they  were  not  rolled  up.  They  were  down. 

Q.  I  don't  want  any  possibility  of  misunderstanding  there.  You 
mean  you  could  see  inside  of  the  car?  A.  From  standing  at  the  side 
of  the  car  I  mean  you  could  not  see  in  it  because  the  curtains  were  drawn. 

Q.  Did  that  include  the  entire  car?  A.  No,  sir. 

Q.  How  far  forward  did  the  curtains  go?  A.  Almost,  I  would 
say  to  the  front  of  the  seat. 

Q.  To  the  back  of  the  front  seat.  Is  that  what  you  mean?  A. 
No,  I  mean  to  say  the  curtains  would  be  from  the  rear  of  the  car  close  in 
almost  to  the  front  where  the  driver  would  be. 

Q.  So  as  to  also  cover  up  and  obscure  your  vision  of  the  driver  that 
might  be  sitting  in  the  car?  Calling  your  attention  to  Exhibit  16,  do  you 
mean  to  say  by  that  that  they  came  clear  forward  to  this  point  that  is 
immediately  at  the  back  of  the  front  seat  or  right  up  to  the  wind-shield? 
A.  No,  sir,  I  mean  as  I  noticed,  they  came  up  about  to  here  (indicating). 
I  did  not  notice  anything  about  this  (indicating)  at  all,  only  the  side  cur¬ 
tains  up  here  (indicating). 

Q.  Up  to  the  back  of  the  front  seat?  A.  Yes,  sir. 

Q.  Now,  what  hour, —  you  have  stated  to  Mr.  Williams  that  the 
hour  that  you  put  that  was  about,  I  believe  you  stated,  between  11  and 
11.30.  Was  that  a  correct  statement  of  the  time?  A.  Meaning  that 
I  arrived  in  Braintree  at  that  hour. 

Q.  Yes.  A.  Yes,  sir. 

Q.  Have  you  investigated  the  time  since  I  talked  with  you?  A.  I 
do  not  think  so. 

Q.  Your  recollection  at  the  time  you  talked  with  me  was  just  as 
clear  as  it  is  at  the  present  hour  or  should  have  been  just  as  clear  as  it  is 
at  the  present  hour?  A.  You  mean  do  I  remember  the  time  as  I  told 
you?  Is  that  what  you  mean? 

Q.  No.  I  mean,  there  has  nothing  occurred  since  I  talked  with  you 
to  refresh  your  recollection  of  the  hour  of  your  arrival  at  Braintree? 
A.  I  don’t  just  understand,  Mr.  Moore. 

Q.  Well,  you  have  not  investigated  any  train  schedules;  you  have  not 
done  anything  that  would  refresh  your  recollection  and  make  it  any  clear¬ 
er  than  it  was  the  day  I  talked  with  you?  A.  No,  sir. 

Q.  (Mr.  Moore)  (Reading) 

“Q.  You  would  say  before  noon?  A.  Not  an  awful  lot  before 

noon.” 

Do  you  remember  so  stating?  A.  You  mean  by  that  it  was  not 
a  lot  before  noon  that  I  went  into  the  factory? 

Q.  No,  I  do  not  mean  that.  I  am  not  attempting  to  interpret  your 
mind.  I  am  asking  you  whether  or  not  I  asked  you  that  question  and 
you  answered  it  in  that  wise.  A.  I  do  not  remember. 
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Q.  Would  you  say  that  you  did  not  so  answer?  A.  I  would  not 

say. 

Q.  “Q.  Half  an  hour? 

A.  I  should  say  about  11.30  or  quarter  of  12.  They  had  not 

knocked  off  work  yet  when  we  got  into  the  factory.” 

Do  you  remember  my  so  questioning  you  and  you  so  answering? 
A.  I  think  I  do,  yes,  sir. 

Q.  That  is  a  correct  statement  of  your  statement  to  me  at  that  time, 
isn’t  it?  A.  Yes,  sir. 

Q.  Now,  how  was  the  man  dressed  that  was  near  the  hood  of  the 
car  and  whom  you  later  saw  on  your  return  from  Slater  &  Morrill’s? 
A.  You  mean  the  man  that  I  first  saw  at  the  front  of  the  car,  how  was 
he  dressed? 

Q.  Yes.  A.  In  dark  clothing. 

Q.  What  kind  of  head  gear,  did  he  have  anything?  A.  I  can’t 
remember. 

Q.  Have  you  any  recollection  of  that,  as  to  whether  it  was  a  hat  or 
a  cap?  A.  I  can’t  remember. 

Q.  Do  you  remember  the  impression  you  got  of  the  nationality  of 
the  man.  A.  The  impression  that  he  gave  me  was  that  he  was  a  for¬ 
eigner  of  some  sort. 

Q.  Of  what  nationality?  A.  Why,  I  would  say  that  he  was  Ital¬ 
ian  or  French. 

Q.  But  you  have  no  recollection  of  the  hat  that  he  wore?  A. 
No,  sir. 

Q.  Or  whether  he  wore  any  or  not?  A.  No,  sir. 

Q.  “Q.  How  would  you  describe  him? 

A.  I  would  say  that  he  was  a  foreigner,  a  Greek  or  a  French¬ 
man,  kind  of  dark  clothes,  and  a  slouch  hat.” 

Q.  Do  you  remember  so  stating?  A.  No,  sir. 

Q.  Will  you  state  whether  or  not  you  question  that  you  did  so  state 
to  me  at  that  time?  A.  You  mean  to  ask  me  if  I  did  make  that  state¬ 
ment  to  you  at  that  time? 

Q.  Yes.  A.  I  do  not  recollect  doing  so. 

Q.  Would  you  say  you  did  not?  A.  I  would  not  say  that  I  did 
not,  but  I  do  not  remember  of  it. 

Q.  Now,  the  man  that  stood  at  the  front  end  of  this  car  that  you 
refer  to,  what  do  you  put  his  age  at  ?  A.  I  would  say  anywheres  from 
25  to  38,  something  like  that. 

Q.  Twenty-five  to  38.  Were  either  of  the  men  that  you  saw  smooth- 
shaven  or  not?  A.  The  man  at  the  front  of  the  car  was  smooth- 
shaven. 

Q.  The  man  at  the  rear?  A.  Yes,  sir. 

Q.  Also  smooth-shaven?  A.  Yes,  sir. 

Q.  Was  there  anything  about  their  features,  the  man  at  the  front 
end  of  the  car,  to  enable  you  to  state  whether  he  was  smooth-shaven  or 
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not  ?  A.  His  face  did  not  appear  to  be  smooth-sliaven.  It  looked  dark 
like. 

Q.  And  your  impression  was  that  it  was  not  smooth-shaven? 

A.  Well,  it  did  not  look  that  way  to  me. 

Q.  Your  impression  was,  then,  that  he  had  some  two  or  three  or 
four  days’  growth  of  beard  on  his  face?  Was  that  the  impression  you 
got?  A.  Well,  sir,  I  do  not  know  about  the  three  or  four  days’  growth. 
I  know  that  it  looked  to  me  as  though  he  wasn’t  recently  shaved. 

Q.  (Reading) 

“Q.  Did  he  look  as  though  he  was  recently  shaven?  Was  it  your 

impression  that  he  had  been  shaven  at  least  24  hours  or  four  or  five 

days? 

A.  I  don’t  want  to  say  either  way.  I  could  not  say.  I  know  he 

did  not  have  whiskers.” 

Q.  Do  you  remember  so  testifying,  or  so  stating  to  me  at  that  time? 
A.  No,  sir. 

Q.  Will  you  state  that  you  did  not  so  state  to  me  ?  A.  I  am  sure 
that  I  did  not  say  that. 

Q.  Now,  when  you  came  back,  where  was  the  light-complexioned 
man  sitting  or  standing  or  walking,  or  what  was  he  doing?  A.  He 
was  standing  at  the  back  of  the  auto. 

Q.  You  have  a  clear,  vivid  recollection  of  that  when  you  came  back 
from  Slater  &  Morrill’s?  A.  Yes. 

Q.  Now,  that  is  the  same  time, —  you  do  not  claim,  as  I  understand 
Mrs.  Andrews,  that  you  identified  the  defendant  on  your  way  down;  you 
did  not  look  at  him  at  that  time  particularly  closely  at  all?  A.  No,  sir. 

Q.  It  was  on  the  way  back  you  identified  him?  A.  Yes,  sir. 

Q.  Now,  are  you  positive  that  the  man,  the  light-complexioned  man 
was  at  the  rear  of  the  car  still  when  you  came  back?  A.  No,  sir,  I 
won’t  say  that  I  am  positive. 

Q.  Well,  are  you  as  positive  of  that  as  you  are  that  you  identified 
the  defendant  when  you  came  back.  A.  You  mean  that  I  am  as  posi¬ 
tive  that  the  man  was  standing  at  the  back  of  the  car  as  I  am  that  the 
man  was  at  the  front  of  the  car?  Is  that  the  way  you  mean?  Yes,  sir,  I 
think  I  am. 

Q.  Do  you  remember  stating  to  me:  (Reading) 

“Q.  Did  you  see  any  other  men  around  the  car? 

A.  Yes.  The  light  man  in  the  back  seat.” 

A.  I  told  you  that  the  light  man  was  in  the  back  seat? 

Q.  Just  a  minute.  My  question  is,  did  you  testify  or  state  to  me  as 
follows :  (Reading) 

“Q.  Did  you  see  any  other  men  around  the  car? 

A.  Yes,  the  light  man  in  the  back  seat.” 

Did  you  so  state  to  me?  A.  I  did,  yes,  sir. 

Q.  Well,  when  was  the  light  man  in  the  back  seat?  A.  When 
I  went  down  to  the  factory. 
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Q.  Haven’t  you  already  told  this  jury  that  when  you  went  down  the 
light  man  was  behind  the  car?  A.  I  said  the  light  man  was  in  the 
seat,  in  the  back  seat  of  the  car  going  in. 

Q.  When  you  went  down,  he  was  in  the  back  seat  of  the  car?  A. 
In  the  back  seat  of  the  car,  yes,  sir. 

Q.  Not  at  the  rear  of  the  car?  A.  No,  sir. 

Q.  And  when  you  came  back,  he  was  at  the  rear  of  the  car?  A. 

When  I  came  out  of  the  factory,  he  was  at  the  rear  of  the  car. 

Q.  Do  you  remember  stating  to  me  as  follows:  (Reading) 

“Q.  Now,  the  time  when  you  went  down,  did  you  see  the  other 

man  in  the  car  or  around  there?” 

And  you  answered: 

“A.  There  was  another  man  standing  in  back  of  the  car.” 

Did  you  so  state  to  me  at  the  time  I  talked  with  you?  A.  I  do 
not  remember  of  so  doing. 

Q.  Will  you  state  you  did  not  so  state?  A.  I  do  not  have  any 
remembrance  of  so  stating. 

Q.  What  are  the  facts  when  you  went  down?  Was  the  man  at  the 
rear  of  the  car?  A.  When  I  went  down  to  the  factory  he  was  not  at 
the  rear  of  the  car. 

Q.  Now,  do  you  remember  testifying  as  follows, —  stating  to  me  as 
follows:  (Reading) 

“Q.  Had  the  12  o’clock  whistle  blown  when  you  came  out? 

A.  Yes,  I  think  it  had.” 

Did  you  so  state?  A.  I  told  you  that  the  12  o’clock  whistle  had 
blown  after  I  came  out  of  the  Rice  &  Hutchins  factory. 

Q.  Yes.  (Reading) 

“Q.  You  say  that  on  the  way  back  you  stopped  and  spoke  to 

them? 

A.  Yes.” 

Did  you  so  state?  A.  On  the  way  back  from  the  Rice  &  Hut¬ 
chins  factory? 

Q.  Yes.  A.  No,  sir. 

Q.  Now,  let  us  get  this  squarely.  The  question: 

“Q.  You  say  that  on  the  way  back  you  stopped  and  spoke  to 

them? 

A.  Yes.” 

Now,  did  you  so  state  to  me?  A.  I  did  not. 

Q.  Didn’t  you  stop  and  speak  to  these  men  on  the  way  back?  A. 
On  the  way  back  from  the  Rice  &  Hutchins  factory  ? 

Q.  Yes.  A.  No,  sir,  I  did  not. 

Q.  No,  I  beg  your  pardon.  Let  us  get  this  clear.  On  your  way  from 
Slater  &  Morrill’s  to  the  Rice  &  Hutchins  factory?  A.  On  the  way 
from  the  Slater  factory  up  to  the  Rice  &  Hutchins  factory ;  yes,  I  did. 

Q.  (Reading) 

“Q.  Was  there  the  same  number  of  men  around  the  car? 
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A.  Yes.  Only  the  one  man  was  sitting  in  the  back  seat  of  the 
car.” 

Did  you  so  testify  to  me  ?  A.  I  do  not  think  I  did. 

Q.  You  would  say  you  did  not?  A.  I  would,  yes. 

Q.  (Reading) 

“Q.  Which  one  ? 

A.  The  tall,  light  one.” 

Did  you  so  state  to  me?  A.  No,  sir. 

Q.  Now,  I  understand  your  statement  to  be  that  when  you  came  out 
of  Slater  &  Morrill's  the  tall,  light  one  was  not  in  the  car  but  behind  the 
car?  A.  Yes,  sir. 

Q.  (Reading) 

“Q.  Did  you  get  a  better  view  of  him? 

A.  No,  only  I  noticed  that  he  was  the  same  man.  He  was  just 
carelessly  sitting  there.” 

Did  you  so  state  to  me?  A.  I  don’t  remember. 

Q.  Will  you  say  you  did  not?  A.  I  will  say  I  did  not. 

Q.  (Reading) 

“Q.  Have  you  ever  talked  with  any  officers? 

A.  No  never.” 

Did  you  so  state  to  me?  A.  I  did.  Yes,  sir,  at  that  time. 

Q.  (Reading) 

“Q.  Ever  talked  to  the  District  Attorney? 

A.  No.” 

“Q.  Never  said  anything  about  it? 

A.  I  did  not  think  it  had  anything  to  do  with  it.  When  they 
said  they  got  the  man  in  the  automobile  and  then  there  were  some 
pictures  in  the  paper  I  said,  ‘That  is  not  the  man  that  I  talked  with 
in  the  automobile.’  ” 

Did  you  so  state  to  me?  A.  No,  sir,  I  did  not. 

Q.  (Reading) 

“Q.  You  saw  two  photographs,  one  of  Sacco  and  one  of  Vanzetti? 
A.  Yes.” 

Did  you  so  state  to  me?  No,  I  beg  your  pardon.  That  is  not  the 
entire  answer. 

(Reading) 

“A.  Yes,  there  was  some  pictures.  I  do  not  remember  the  names 
of  the  men.” 

Did  you  so  state  to  me?  Did  you  so  state  to  me?  A.  That  I  did 
not  remember  the  names  of  the  men  ? 

Q.  Yes.  A.  Yes,  sir. 

Q.  But  that  you  did  see  the  photographs?  A.  I  remember  see¬ 
ing  some  photographs,  yes,  sir. 

The  Court.  When  you  speak  about  photographs,  do  you  mean  pho¬ 
tographs  as  we  ordinarily  speak  of  them  or  pictures  in  the  newspapers? 
Mr.  Moore.  Newspaper  pictures,  your  Honor. 
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Q.  Do  you  remember  my  questioning  you  as  follows: 

(Reading) 

“Q.  I  show  you  a  group  of  photographs  marked  12-22  and  ask 
you  if  you  have  ever  seen  any  of  the  men  whose  photographs  appear 
there  at  any  time  or  place,  particularly  on  April  15th,  1920,  at  South 
Braintree  ?” 

And  you  answering: 

“A.  The  only  man  that  looks  like  him  at  all  is  this  man.” 

Do  you  remember  so  stating?  A.  Yes,  sir. 

Q.  (Reading) 

“Q.  This  man  with  the  straw  hat  on,  and  a  cigar  in  his  hand? 

A.  Yes.” 

Do  you  remember  my  so  questioning  you?  A.  I  remember  you 
asking  me  that  question,  yes,  sir. 

Q.  Is  that  the  list  of  photographs  marked  12-22  that  w$is  shown  to 
you  at  that  time  (indicating)  ?  A.  I  can’t  say  as  they  are. 

Q.  Can  you  say  that  they  are  not?  A.  I  will  say  that  they  are 

not. 

Q.  Based  upon  what?  A.  That  I  don’t  see  the  picture  there  that 
I  saw  at  that  time. 

Q.  Re-reading  that  question  that  I  last  put  to  you : 

(Reading) 

“Q.  This  man  with  the  straw  hat  on  and  a  cigar  in  his  hand,  do 
you  recognize  this  picture  as  the  man  with  the  straw  hat  on  and  a 
cigar  in  his  hand? 

A.  No,  sir,  I  do  not.” 

Will  you  state  that  you  did  not  answer  as  I  have  indicated?  A.  I 
will,  yes,  sir. 

Q.  (Reading) 

“Q.  ~But  that  man  has  a  mustache? 

A.  Yes.  That  man  has  a  mustache.  I  think  I  seen  him  before, 
but  he  is  not  one  of  the  men.” 

Did  you  so  state?  A.  I  don’t  remember. 

Q.  You  will  not  say  you  did  not?  A.  No,  sir. 

Q.  (Reading) 

“You  are  positive  that  none  of  these  men  shown  here” — that  is 
on  that  list —  you  are  positive  that  none  of  the  men  shown  here  are 
either  of  the  men? 

A.  I  am  positive  of  that.” 

Did  you  so  answer?  A.  I  told  you  that— 

Q.  Answer  my  question,  please.  Did  you  so  answer?  I  will  reread  it 
to  you  so  you  will  get  it  fairly : 

Q.  (Reading) 

“Q.  You  are  positive  that  none  of  these  men  shown  here  are 
either  of  the  men? 

A.  I  am  positive  of  that.” 
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A.  You  want  me  to  answer  you  if  that  is  the  way  I  answered  you  at 
that  time? 

Q.  I  want  you  to  answer  me  as  to  whether  I  asked  you  that  question 
and  you  answered  that  way?  A.  No,  sir,  I  did  not. 

Q.  Now,  with  knowledge  and  after  seeing  the  defendants,  going  over 
and  looking  at  them  in  the  jail — 

The  Court.  Is  there  more  than  one  picture  that  has  a  man  who  has 
a  straw  hat  on? 

Q.  Now,  Mrs.  Andrews,  with  your  knowledge  you  saw  Mr.  Sacco 
how  many  times  in  jail  since  the  time  that  I  talked  with  you?  A. 
Since  the  time  you  talked  with  me,  once. 

Q.  What?  A.  Once. 

Q.  What  date  was  that?  A.  I  can’t  remember,  sir. 

Q.  Can  you  approximate  it?  A.  I  can’t  tell  you  the  date,  but 
I  think  I  could  the  month  it  was  in,  but  not  the  date. 

(Morning  recess.) 

(Cross-examination  of  Lola  R.  Andrews  continued.) 

Q.  (By  Mr.  Moore)  Mrs.  Andrews,  how  close  did  you  get  to  the 
man  standing  at  the  front  of  the  car,  at  the  time  that  you  were  closest 
to  him?  A.  At  the  time  that  he  was  closest  to  me?  Do  you  mean 
at  the  time  that  I  spoke  to  him,  at  that  time?  Why,  I  was  as  near  as  I 
am  to  you,  if  not  nearer. 

Q.  Well,  now,  I  am  going  to  come  up  near  to  the  witness  stand,  and 
I  will  withdraw  slowly,  and  you  tell  me  when  I  reach  the  point  where  the 
approximate  distance  is,  as  you  best  recollect  it,  that  he  was  from  you  or 
you  from  he. 

Q.  Right  where  you  are  now. 

The  Court.  Can  you  agree  on  that  distance,  for  the  record? 

(The  distance  is  measured  by  Mr.  Williams.) 

Mr.  Williams.  Six  and  one-half  feet. 

The  Court.  Six  and  one-half  feet,  for  the  record. 

Q.  And  he  was  on  the — there  was  nothing  between  you  and  he? 
A.  Nothing  in  front  me  and  the  man? 

Q.  Yes.  A.  No,  sir. 

Q.  So  that,  assuming  that  a  man  has  a  reach  of  four  or  five  feet,  he 
might  have  almost  have  reached  out  and  touched  you?  A.  I  should 
say  he  could,  yes. 

Q.  You  were  standing  on  the  same  level  of  ground?  A.  Yes, 
sir. 

Q.  Now,  how  large  a  man  would  you  say  that  he  was?  What  im¬ 
pression  of  height  did  you  get?  A.  Why,  I  would  say  that  he  was  a 
man  of  medium  height. 

Q.  What  would  you  say  his  height  was  as  compared  to  myself,  re¬ 
membering  at  all  times  that  you  are  standing  on  a  higher  level  than  I  am 
now?  A.  Well,  the  man  that  I  saw  would  not  be  any  taller  than  you, 
if  he  was  as  tall. 

Q.  Would  you  say  he  was  as  tall? 


A.  As  you  are? 
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Q.  Yes.  A.  I  wouldn’t  say. 

Q.  You  mean  to  say  that  he  was  not  as  tall,  by  that?  A.  Why, 
I  wouldn’t  say  either  way,  because  I  don’t  just  know. 

Q.  You  got  exactly  as  good  a  view  of  him  as  you  are  getting  of  me, 
if  your  statement  is  correct.  A.  I  would  say  that  he  was  nearly  as 
tall  as  you  are. 

Q.  As  tall,  or  taller?  A.  Not  taller;  as  tall  as  you  are. 

Q.  You  are  positive  that  he  was  a  man  that  impressed  you,  and  your 
definite  recollection  is  that  he  was,  as  large  a  man  in  height  as  I  am? 
A.  Yes,  sir. 

Q.  Now,  in  the  examination  just  before  recess,  in  order  to  clarify 
a  possible  uncertainty  there,  you  recall  I  called  your  attention  to  the  fact 
that  you  had  stated  to  me,  or  pointed  a  man  out  of  this  list  of  photographs 
marked  “12-22,”  and  that  after  you  had  pointed  a  man  out  to  me  I  then 
asked  if  you  meant  the  man  with  the  straw  hat  on  and  a  cigar  in  his 
hand? 

The  Court.  What  was  your  testimony  with  reference  to  whether 
you  saw  that  lot  of  pictures  at  the  time  in  question? 

The  Witness.  I  said  I  did  not. 

The  Court.  That  is  what  I  understood.  Now  you  are  assuming  that 
she  did. 

Mr.  Moore.  Didn’t  what,  your  Honor?  I  don’t  know  now  what  she 
means  by  this  last  statement. 

Q.  You  did  see  that  list  of  photographs,  didn’t  you?  A.  I  didn’t 
see  these  pictures  that  you  now  show  me. 

Q.  Do  you  mean  to  tell  me,  Mrs.  Andrews,  that  you  didn’t  see  this 
folder  at  all,  and  other  folders  also?  Is  that  what  you  mean  to  tell  the 
jury?  A.  I  mean  to  say  I  did  not  see  these  particular  pictures  that 
you  are  now  showing  me. 

Q.  Did  you  see  a  red  folder  similar  to  this,  with  a  list  of  pictures? 
A.  I  don’t  remember  anything  about  the  folder. 

Q.  Do  you  remember  anything  about  any  pictures?  A.  I  re¬ 
member  that  I  never  saw  these  before. 

Q.  Will  you  state  to  this  jury  no  list  of  pictures,  or  no  folder,  or 
nothing  of  the  kind,  was  shown  to  you  at  that  time?  A.  I  won’t  say 
that,  no  sir. 

Q.  You  do  recollect,  Mrs.  Andrews,  very  clearly  and  definitely  that 
three  sets  of  photographs  were  shown  to  you,  were  they  not?  A.  I 
don’t  know. 

The  Court.  You  assume  that  there  were  three  sets  of  photographs, 
—  “Now  you  recollect”  that  she  saw.  She  hasn’t  said  so. 

Mr.  Moore.  She  said  she  saw  some  photographs. 

Q.  Did  you  see  any  photographs?  A.  I  did,  yes,  sir. 

Q.  Were  they  in  folders  like  that?  A.  I  wouldn’t  say  they  were. 

Q.  What  is  your  best  recollection?  A.  My  best  recollection  is 
that  these  are  not  the  ones  that  you  showed  me  at  that  time. 
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Q.  Do  you  see  any  photograph  there  that  was  the  one  that  you  were 
shown  at  that  time?  A.  No,  sir. 

Q.  Do  you  recognize  any  photograph  as  the  photograph  of  any  per¬ 
son  that  you  have  ever  seen  before?  A.  No,  sir. 

Q.  Do  you  recognize  —  Look  these  pictures  over  —  “12-22”  —  and 
state  whether  or  not  you  recognize  any  picture  in  there  as  a  picture  of 
any  person  that  you  have  ever  seen  heretofore.  A.  I  don’t  recognize 
these  pictures  at  all,  for  I  don’t  ever  remember  of  seeing  these  before. 

Q.  But  you  do  remember  that  a  large  number  of  photographs  were 
shown  to  you?  A.  You  showed  me  some  photographs. 

Q.  Some  thirty  or  forty  in  number?  A.  I  don’t  know. 

Q.  That  would  be  your  best  recollection?  A.  I  don’t  know. 

Mr.  Moore  :  At  this  time,  your  Honor,  I  would  like  to  have  this  list 
of  photographs  marked  for  identification  later,  this  folder. 

The  Court.  It  may  be  done. 

Q.  Mrs.  Andrews,  do  you  recognize  any  photograph  there  as  being 
any  one  of  the  photographs  that  were  shown  to  you  on  the  date  that  I 
talked  with  you  ?  A.  I  don’t  recognize  any  of  these  photographs  at  all. 

Q.  As  being  the  photograph  of  any  person,  or  the  duplicate,  or  the 
same  photograph  as  any  one  that  I  showed  you  on  the  date  that  I  talked 
with  you?  A.  No,  sir. 

(The  folder  with  photographs  12-22  are  marked  “Dfts.  Exhibit  1,  for 
identification”.) 

Q.  Mrs.  Andrews,  do  you  remember  whether  the  photographs  1 
showed  you  were  attached  to  folders,  three  in  number?  A.  I  don’t 
remember. 

Q.  Do  you  remember  whether  they  were  individual  photographs,  un¬ 
attached  to  anything?  A.  Do  you  mean  they  were  one  photograph 
you  were  showing  me  ? 

Q.  Yes.  A.  No,  sir. 

Q.  Now,  Mrs.  Andrews,  that  conversation  was  on  the  14th  of  Jan¬ 
uary,  1921,  wasn’t  it?  A.  I  don’t  just  remember  the  date.  I  know 
it  was  in  January. 

Q,  Do  you  remember  being  asked  this  question:  “Whatever  you 
have  told  us  tonight  you  have  told  freely  and  voluntarily,  and  are  per¬ 
fectly  willing  to  protect  a  couple  of  men,  and  willing  to  come  forward  if 
you  thought  it  would  do  any  good”?  Answer:  “Yes”.  Did  you  so  state? 

A.  Not  the  way  you  have  read  it  off,  no,  sir. 

Q.  Do  you  remember  my  asking  you  such  a  question?  A.  I  re¬ 
member  you  asking  me,  but  not  just  that  way. 

Q.  How  did  I  ask  you?  A.  You  didn’t  put  it  just  that  way. 

Q.  You  give  it,  your  best  recollection.  A.  You  asked  me  would 
I  be  willing  to  go  as  a  witness,  did  you  not? 

Q.  I  don’t  know  the  difference.  I  will  ask  you  again.  Question: 
(Reading)  “Whatever  you  have  told  us  tonight  you  have  told  us  freely 
and  voluntarily”?  —  A.  No,  I  didn’t  say  anything  like  that,  nor  I 
don’t  remember  you  saying  it  to  me. 
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Q.  (Reading)  “You  are  perfectly  willing  to  be  a  witness”,  or  some¬ 
thing  of  that  sort?  Did  you  make  any  statement  of  that  general  purport, 
or  did  I  to  you?  A.  I  don’t  just  understand  that,  Mr.  Moore. 

Q.  Did  you  talk  with  me  freely  and  voluntarily  and  willingly  on  the 
night  of  the  14th  of  January?  A.  I  answered  the  questions  that  you 
asked  me. 

Q.  And  you  answered  them  freely  and  voluntarily  and  honestly, 
didn’t  you?  A.  I  told  you  truthfully  whatever  I  answered  you. 

Q.  And  that  would  be  inclusive  of  all.  the  questions  and  all  the  an¬ 
swers  that  you  gave?  A.  No,  sir. 

Q.  Was  there  any  question  —  A.  You  have  asked  me  some  ques¬ 
tions  that  I  did  not  answer  that  way. 

Q.  Did  I  show  you  any  photograph  that  night  that  you  thought 
looked  at  all  like  the  man  you  saw?  A.  You  showed  me  a  lot  of  photo¬ 
graphs  that  night,  and  amongst  them  was  one  that  I  told  you  resembled  the 
man  that  I  saw. 

Q.  You  remember  that,  don’t  you?  A.  Yes,  sir. 

Q.  Do  you  remember  being  asked  this  question :  I  called  your  atten¬ 
tion  to  the  group  of  photographs  marked  “22-36-C”,  and  asked  you  if  you 
have  ever  seen  any  of  those  men.  Answer:  (Reading)  “I  have  never 
seen  any  of  those  men  at  all.  The  color  of  that  man’s  hair  and  the  face  and 
the  complexion  looks  like  him.”  Do  you  remember  so  stating?  A.  I 
don’t  remember  so  stating  that  answer  to  you  in  that  way. 

Q.  Question:  (Reading)  “But  a  larger  man?”  Answer:  “Yes”. 
Did  you  so  state?  A.  I  did  not,  no,  sir. 

Q.  Question:  (Reading)  “An  older  man  than  he  is?”  Answer: 
“I  don’t  know  whether  this  man  is  28  or  38.”  Did  you  so  state?  A. 
Yes,  sir,  I  did  say  that. 

Q.  Question:  (Reading)  “But  you  would  not  by  any  means  pre¬ 
tend  to  say  that  this  is  the  man”?  Answer:  “No”.  Did  you  so  state? 
A.  I  did  not  make  that  answer. 

Q.  Question:  (Reading)  “Would  you  say  positively  that  it  is  not 
the  man”?  Answer:  “That  man  there  is  not  the  man”.  Did  you  so 
state?  A.  I  said  the  man  — 

Q.  Answer  my  question,  please.  Did  you  so  state?  A.  I  don’t 
remember. 

Q.  Will  you  say  you  did  not?  A.  I  will  say  that  I  don’t  re¬ 
member. 

Q.  Question:  (Reading)  “You  are  positive”?  Answer:  “Yes”. 
Did  you  so  state?  A.  I  don’t  remember. 

The  Court.  What  is  she  speaking  about?  I  don’t  know  as  the  jury 
knows. 

Mr.  Moore.  I  am  reading  this,  your  Honor,  in  order  to  get  to  the 
picture,  to  which  this  is  preliminary  evidence.  I  have  already  asked  with 
reference  to  a  group  of  pictures. 

The  Court.  That  she  says  she  has  never  seen. 

Mr.  Mqore.  Yes. 
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Q.  Question:  (Reading)  “Positive  that  is  not  the  man?”  An¬ 
swer:  “Yes.”  Did  you  so  state?  A.  I  did  not. 

Q.  Question:  (Reading)  “You  mean  the  man  with  the  soft  collar, 
standing,  holding  in  his  hand  a  derby  hat  is  not  the  man  you  saw  on  April 
15,  1920,  in  South  Braintree”?  Answer:  “No,  indeed”.  Did  you  so 
state?  A.  I  did  not. 

Q.  Now,  directing  your  attention  to  this  list  of  pictures  that  I  have 
just  been  referring  to,  “23-36-C”.  Now,  running  those  over  you  find  that 
there  is  only  one  man  in  that  picture  with  a  derby  hat  in  his  hand,  don’t 
you?  A.  Yes,  sir. 

Q.  Who  is  that  picture  of  now  do  you  know?  A.  It  is  the  same 
picture  that  I  pointed  out  to  you  at  that  time. 

Q.  Absolutely,  isn’t  it?  A.  Yes,  sir. 

Q.  And  at  that  time  you  answered  me  in  this  wise:  Question: 
(Reading)  “You  mean  the  man  with  the  soft  collar,  standing,  and  hold¬ 
ing  in  his  hand  a  derby  hat  is  not  the  man  you  saw  on  April  15,  1920,  in 
South  Braintree”?  Answer:  “No,  indeed.”  Didn’t  you  so  answer? 
A.  I  didn’t  answer  you  that  way. 

Q.  My  question  was  as  I  read  it,  wasn’t  it?  I  asked  you  that  ques¬ 
tion,  did  I  not?  A.  Yes,  sir. 

Q.  You  answered  me  in  that  wise,  did  you  not?  A.  I  did  not 
answer  you  the  way  — 

Q.  How  did  you  answer  me?  A.  I  told  you  that  he  resembled  the 
man  I  saw  at  South  Braintree. 

Q.  Question :  (Reading)  “Why  are  you  so  positive  that  he  is  not 
the  man”?  Answer :  “The  only  way  is  that  man  does  not  look  to  me  that 
his  shoulders  would  hang  down  like”.  Did  you  so  state?  A.  I  don’t 
remember. 

Q.  Question:  (Reading)  “He  hasn’t  got  that  slouch”?  Answer: 
“No,  and  the  man  I  am  speaking  of  even  though  dressed  up  would  not  be 
a  man  that  looked  like  this  man”.  Did  you  so  state?  A.  I  did  not. 

Q.  Question:  (Reading)  “I  show  you  a  list  of  photographs 
marked  ‘1-1 1-A’  and  ask  you  if  you  have  ever  seen  the  man  shown  in  that 
list”.  Did  I  so  ask  you?  A.  I  don’t  remember. 

Q.  Answer:  (Reading)  “No”.  Question:  “Is  there  any  picture 
there  that  is  at  all  similar  to  that  man  or  any  of  the  men  you  saw  on  April 
15,  1920”?  Answer:  “No.  Just  as  I  said,  that  he  resembles  him  only  by 
the  color  of  his  hair  and  is  dark  like  that  man  was”.  Did  you  so  state? 

A.  I  don’t  remember. 

Q.  Question:  (Reading)  “You  are  positive  the  man  you  saw  is  as 
tall  a  man  as  I  am”?  Answer:  “Yes,  I  would  say  so”.  Did  you  so  state? 

A.  I  told  you  that  I  thought  he  was  your  height. 

Q.  Then  that  part  is  correct,  is  it?  A.  Yes,  sir. 

Q.  Question:  (Reading)  “You  stood  as  close  to  him  as  I  am  to 
you”?  Answer:  “The  automobile  was  between  us,  and  he  was  there  and 
I  was  standing  here”.  You  so  stated?  A.  I  don’t  just  understand 
that,  Mr.  Moore. 
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Q.  (Reading)  “The  automobile  was  between  us,  and  he  was  there 
and  I  was  standing  here”.  I  want  to  read  the  next  question  so  you  will 
understand  it.  Question :  “He  was  not  on  the  same  side  of  the  car  as  you 
were”?  Answer:  “He  crawled  out  from  under  the  car  and  came  on  the 
same  side  of  the  car”.  Did  you  so  state?  A.  No,  sir. 

Q.  Did  he  come  on  the  same  side  of  the  car  as  you?  A.  He  was 
on  the  same  side  of  the  car  as  I  was. 

Q.  (Reading)  “Crawled  out  from  under  as  you  stated  here?” 
Answer:  “He  crawled  out  from  under  the  car,  and  came  on  the  same 
side  of  the  car”.  A.  He  was  already  on  the  same  side  of  the  car. 

Q.  Did  he  come  out  from  under  it?  A.  Yes,  he  did. 

Q.  Then  he  crawled  out,  didn’t  he?  A.  I  don’t  know  as  he 
crawled  out. 

Q.  And  you  so  stated  at  that  time?  Question  — 

Mr.  Katzmann.  Is  there  any  answer  to  that  last  inquiry? 

Mr.  Moore.  Read  the  question. 

(The  question  is  read.) 

Q.  Will  you  answer  that  last  question,  please?  A.  What  do  you 
mean? 

(The  question  is  again  read.) 

Q.  That  is,  that  he  crawled  out  from  under  the  car?  A.  Why, 
he  got  up  from  underneath  the  car,  yes,  sir. 

Q.  Referring  back  to  the  photographs.  Question:  (Reading) 
“Would  you  say  that  the  man  had  a  fuller  or  more  slender  face”?  Answer : 
“I  don’t  know.  He  had  a  funny  face”.  Did  you  so  state?  A.  Yes, 
I  did. 

Q.  Question:  (Reading)  “Meaning  by  that  a  face  that  was  not  a 
kindly  face,  a  kind  of  brutal  face”?  Answer:  “He  did  not  have  a  real 
good  looking  face.”  Did  you  so  state?  A.  I  did. 

Q.  (Reading)  “Did  he  smile  at  you”?  Answer:  “No”.  Ques¬ 
tion  :  “Did  he  look  cross  and  cranky”  ?  Answer :  “He  did  not  seem  to 
like  it  that  I  disturbed  him”.  A.  Yes,  sir. 

Q.  (Reading)  “And  you  say  the  man  standing  up  with  a  derby 
hat  in  his  hand  is  positively  not  the  man  you  saw”?  Answer:  “No,  he 
is  not.  None  of  the  men  here  are”.  Did  you  so  state?  A.  No,  sir. 

Q.  You  recognize  the  picture  here  in  the  folder  marked  “23-36-C”, 
do  you  recognize  that  as  one  of  the  pictures  that  I  showed  to  you  on  the 
date  that  I  talked  with  you?  A.  I  recognize  a  picture  that  you  showed 
me. 

Q.  Answer  my  question,  please.  Do  you  recognize  the  man  with  the 
derby  hat,  bareheaded,  hat  in  his  hand,  and  standing,  the  seventh  picture 
from  the  left  in  folder  “23-36-C”,  as  one  of  the  photographs  that  I  showed 
you  on  that  date?  A.  Yes,  I  do. 

Q.  And  do  you  recognize  that  as  the  photograph  upon  which  I  was 
questioning  you,  when  I  said,  (Reading)  “But  you  say  the  man  standing 
up  with  the  derby  hat  in  his  hand  is  positively  not  the  man  you  saw?” 
Answer:  “No,  he  is  not.  None  of  the  men  here  are”.  Did  you  so  state? 
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A.  No,  sir,  I  did  not  state  it  that  way. 

Q.  Do  you  want  to  state  now  that  you  did  not  state  as  I  have  read 
to  you  ?  A.  I  said  I  didn’t  answer  you  that  way,  yes,  sir. 

Q.  You  deny  unqualifiedly  the  statement  that  I  attribute  to  you? 

A.  I  deny  answering  it  the  way  you  said  that  I  did,  yes,  sir. 

Q.  Was  there  any  photograph  that  I  showed  to  you  at  that  time  that 
was  identified  by  you  as  the  photograph  of  the  man  or  men  that  you  saw 
on  April  15,  1920?  A.  I  don’t  know  just  how  to  answer  you,  Mr. 
Moore,  for  I  don’t  understand  you. 

Q.  Read  the  question. 

(The  question  is  read.) 

A.  There  was  a  photograph  that  resembled  the  man  that  I  saw. 

Q.  Is  that  the  photograph  that  I  have  pointed  out  to  you  here? 

A.  The  photograph  you  just  showed  me  here? 

Q.  Yes.  A.  No,  sir. 

Q.  It  is  not?  A.  I  will  say  it  is  not,  yes,  sir. 

Q.  The  photograph  that  you  say  you  identified  as  resembling  him 
was  that  the  photograph  of  the  defendant?  A.  Was  it  the  photograph 
of  the  defendant?  The  resemblance  was  of  him. 

Q.  Did  I  show  you  on  the  date  I  talked  with  you  a  photograph  that 
you  would  now  be  prepared  to  say  was  the  photograph  of  the  defendant? 

A.  Why,  I  don’t  understand  that,  Mr.  Moore.  I  don’t  know  just 
how  to  answer  you. 

Q.  I  say,  did  I  show  you  a  photograph  on  the  date  that  I  talked  with 
you  that  you  are  now  prepared  to  tell  the  jury  was  the  photograph  of  the 
man  you  saw  on  April  15th?  A.  Yes. 

Q.  And  did  you  tell  me  on  that  date  that  any  photograph  that  I 
showed  to  you  was  the  photograph  of  the  man  that  you  saw  on  April  15th? 

A.  I  did  not,  no,  sir. 

Q.  What?  A.  I  did  not  tell  you. 

Q.  You  didn’t  tell  me?  A.  No,  sir. 

Q.  On  the  contrary,  you  did  say  that  it  was  not  the  photograph  did 
you  not?  A.  I  did  not. 

Q.  Who  took  you  down  to  the  jail  here,  Mrs.  Andrews?  A.  You 
mean  the  Dedham  jail? 

Q.  Yes.  A.  Mr.  Stewart  and  Mr.  Broullard. 

Q.  When?  A.  Why,  I  can’t  just  remember  when  it  was.  I 

would  say  the  latter  part  of  February,  possibly. 

Q.  And  what  happened  in  there?  Who  did  you  see?  Broullard  and 
the  other  officer  went  in  with  you  both?  A.  Went  into  the  jail,  yes,  sir. 

Q.  And  you  knew  you  were  going  in  there  for  the  purpose  of  iden¬ 
tification?  A.  Yes,  sir. 

Q.  In  the  jail  what  happened?  A.  Why,  what  do  you  mean, 
what  happened  ? 

Q.  Well,  tell  the  jury  just  what  happened.  Were  you  shown  a  man? 

A.  I  was  shown  a  number  of  things. 
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Q.  Well,  who  were  you  shown?  A.  Why,  I  was  shown  over 
the  jail,  for  one  thing. 

Q.  How  many  men  were  there  in  that  jail?  A.  I  don’t  know, 
I  am  sure. 

Q.  Did  you  see  any  man  at  all  there  other  than  the  defendant? 

A.  Yes,  I  saw  a  number  of  men. 

***** 

Q.  Who  did  you  see  in  there?  A.  Do  you  mean,  when  I  entered 
the  jail  who  I  saw? 

Q.  Yes.  A.  I  saw,  I  suppose  it  was,  the  Sheriff  when  I  went  in. 

Q.  Did  you  see  any  prisoners  there  while  you  were  there,  other  than 
this  defendant?  A.  Yes,  sir. 

Q.  Were  you  taken  to  their  cells?  A.  No,  sir. 

Q.  Were  they  brought  out  to  you?  A.  No,  sir. 

Q.  Well,  what  happened?  A.  Why  I  was  simply  walking  around 
going  through  the  jail. 

Q.  Now,  what  actually  happened  was  that  you  went  in  the  front 
entrance,  didn’t  you,  into  the  front  door  of  the  jail,  back  to  the  desk,  the 
jailer’s  desk?  Is  that  right? 

A.  I  am  not  familiar  enough  with  the  jail  to  know  whether  it  was 
the  front  door  or  not. 

Q.  Don’t  you  remember  you  went  in  through  a  door  and  right  in  in 
front  of  the  door  was  a  desk?  A.  There  was  —  I  suppose  it  was  the 
jailer’s  office.  I  don’t  know  anything  about  the  door. 

Q.  Mr.  Brouillard  was  with  you  at  the  time?  A.  Mr.  Brouillard 
was  with  me  when  I  went  into  the  jail. 

Q.  Then  you  turned  and  went  where?  Where  did  you  go?  A. 
Into  a  large  room,  like. 

Q.  Who  was  in  that  large  room?  A.  There  was  some  prisoner 
entertaining  company. 

Q.  What?  A.  Entertaining  company,  I  suppose. 

Q.  One  or  two  prisoners  there  talking  to  their  friends?  A.  I 
suppose  so. 

Q.  How  many,  Mrs.  Andrews?  A.  I  wouldn’t  say,  Mr.  Moore, 

because  I  don’t  remember  how  many  was  there. 

Q.  Can  you  give  me  an  approximation?  A.  There  might  have 
been  one  or  there  might  have  been  two  or  more. 

Q.  At  any  rate,  I  wasn’t  very  far  off  on  one  or  two.  Then  what 
happened?  Did  you  sit  down  and  look  at  these  prisoners?  A.  No,  sir, 
I  did  not. 

Q.  Didn’t  look  at  them  at  all?  A.  No. 

Q.  Well,  what  did  you  do  next?  A.  I  went  around  the  jail. 

Q.  Why  didn’t  you  look  at  these  prisoners?  A.  Because  those 
prisoners  there  sitting  and  talking  with  their  friends  didn’t  interest  me 
at  all. 

Q.  You  were  there  to  identify  somebody?  A.  I  wasn’t  there  to 
identify  those  people. 


201 


Q.  You  were  there  to  see  if  the  Dedham  County  Jail  contained  the 
man  you  saw  on  April  15th,  isn’t  that  right,  that  is  what  you  were  there 
for?  A.  Yes,  that  is  what  I  was  there  for. 

Q.  Now,  did  you  look  at  these  one  or  two  prisoners  to  see  if  they 
were  the  men?  A.  No,  I  did  not. 

Q.  Why  not?  A.  Because  I  knew  they  were  not  the  men. 

Q.  How  did  you  know?  A.  Because  I  knew  they  were  not. 

Q.  How  did  you  know?  Did  somebody  tell  you?  A.  Nobody  told 

me. 

Q.  Did  you  look  at  them?  A.  I  glanced  at  them  as  I  passed  by. 

Q.  You  knew  they  were  not  the  men  you  were  there  to  identify? 

A.  No,  sir. 

Q.  Who  told  you,  —  Broullard?  A.  No,  sir. 

Q.  Did  anybody  tell  you?  A.  No,  sir. 

Q.  How  did  you  know,  then,  they  were  not?  A.  Because  they 
did  not  resemble  the  man  I  had  seen. 

Q.  Then  where  did  you  go?  A.  I  told  you,  I  went  through  part 

of  the  jail. 

Q.  What  part?  A.  I  couldn’t  tell  you. 

Q.  Who  piloted  you  through?  A.  I  don’t  remember. 

Q.  Who  went  with  you?  A.  A  man  went  with  me. 

Q.  What  was  his  name?  A.  I  couldn’t  tell  you. 

Q.  Where  did  he  take  you  ?  A.  He  took  me  down  through  dif¬ 

ferent  parts  of  the  jail. 

Q.  What  part?  A.  I  would  imagine  it  was  a  laundry,  one  part. 

I  don’t  know  what  they  call  the  place  where  they  put  the  prisoners. 

Q.  Were  you  told  the  man  was  there?  A.  No. 

Q.  Did  you  look  at  the  men  ?  A.  I  looked  at  the  men  as  I  passed 
by. 

Q.  Didn’t  look  them  over  carefully  at  all?  A.  I  looked  at  them 
as  I  went  by. 

Q.  And  examine  them  in  such  detail  that  you  satisfied  yourself  they 

were  not  the  men?  A.  The  men  I  saw  in  their  cells  I  satisfied  myself 

they  were  not  the  men. 

Q.  Did  you  go  to  the  cell  doors?  A.  I  could  see  men  in  their 
cells  from  where  I  was  standing. 

Q.  With  the  grate  between  you  and  the  men?  A.  Yes,  sir. 

Q.  Did  you  stop  in  front  of  the  cells?  A.  Yes,  sir. 

Q.  And  peered  through  at  the  men?  A.  I  don’t  know  as  I  peered 
through. 

Q.  Did  you  stop  and  look  through  the  cells?  A.  I  think  I 
did,  yes. 

Q.  Are  you  sure  you  did?  A.  I  am  positive  I  did,  yes. 

Q.  How  many  cells?  A.  I  can’t  say. 

Q.  Was  Mr.  Broullard  with  you  at  this  time?  A.  Mr.  Broullard 

was  not  with  me  when  I  made  the  round  of  the  jail. 

Q.  Was  there  anybody  that  came  from  the  outside  with  you? 
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A.  I  didn’t  know  the  man  that  went  with  me. 

Q.  The  man  that  went  with  you,  did  he  come  there  to  the  jail  with 
you?  A.  No,  sir,  he  did  not. 

Q.  Was  he  a  jail  attendant?  A.  I  would  say  he  was,  yes. 

Q.  In  uniform?  A.  I  can’t  say. 

Q.  You  don’t  remember?  A.  No,  sir. 

Q.  This  was  on  what  date,  approximately?  A.  I  can’t  remem¬ 
ber  the  date.  I  think  it  was  the  latter  part  of  February. 

Q.  Of  this  year?  A.  Yes,  sir. 

*  *  *  *  * 

Q.  Mrs.  Andrews,  where  did  you  go  from  the  place  that  you  think 
was  a  laundry?  A.  Into  a  room  where  they  were  making  bread,  or 
baking  bread. 

Q.  Who  did  you  see  there?  A.  Some  men  at  work. 

Q.  In  their  cells?  A.  No,  sir,  they  were  not  in  cells. 

Q.  In  the  laundry,  though,  you  —  The  laundry  and  the  cells  are  all 
together,  is  that  the  idea?  A.  I  won’t  say. 

Q.  What  is  your  recollection?  A.  Why,  I  don’t  think  that  the 
cells  are  in  the  laundry. 

Q.  Well,  you  said  that  when  you  were  in  the  laundry  you  looked 
at  the  men  in  the  cells.  Is  that  what  you  mean  to  say?  A.  I  don’t 

think  so. 

Q.  Mrs.  Andrews,  did  you  see  prisoners  in  the  bakery  room?  A. 
Why,  I  don’t  know  whether  they  were  prisoners  or  not.  I  saw  people 
there. 

Q.  Did  you  look  at  the  people  there?  A.  Yes,  sir,  I  did. 

Q.  How  long  were  you  in  there?  A.  I  was  in  there,  oh,  probably 

15  minutes. 

Q.  Then  where  did  you  go?  A.  I  went  out  into  another  room. 

Q.  What  room  was  that?  A.  I  don’t  know  just  what  it  would  be 
used  for. 

Q.  And  then  where  did  you  go?  A.  Up  the  stairs. 

Q.  And  then  where  did  you  go?  A.  Into  a  large  room. 

Q.  Back  into  the  main  large  room  that  you  had  first  come  into? 
A.  I  don’t  remember  whether  it  was  the  same  room. 

Q.  Then  where  did  you  go?  A.  I  didn’t  go  anywhere  from  there. 

Q.  Did  something  happen  while  you  were  in  there?  A.  Yes,  sir. 

Q.  What?  A.  Why  this  happened,  that  the  room  I  was  in  was 
—  I  don’t  know  just  how  to  explain  it,  but  it  had  kind  of  an  opening  back 
here,  like  there  was  a  room  underneath  that  you  could  look  from  the  room 
I  am  in  down  into  this  room  underneath. 

Q.  And  you  saw  what  down  there?  A.  I  saw  a  man. 

Q.  All  alone?  A.  I  won’t  say  that  he  was  all  alone. 

Q.  Well,  was  he  alone,  or  wasn’t  he?  A.  I  can’t  remember 
whether  he  was  alone  or  not. 

Q.  Nowr,  Mrs.  Andrews,  don’t  you  remember  that  he  was  all  alone? 
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A.  No,  I  can’t  remember  that  he  was  all  alone. 

Q.  Now,  you  stood  and  watched  that  man  very  closely,  didn’t  you? 

A.  Why,  I  looked  at  him  closely,  yes,  sir. 

Q.  And  you  knew  what  you  were  there  for,  didn’t  you?  A.  I 
knew  I  was  there  to  identify  a  man,  if  I  could. 

Q.  And  you  stood  and  watched  this  man  to  your  entire  satisfaction, 
as  long  as  you  wanted  to,  didn’t  you?  A.  Yes,  sir. 

Q.  Probably  how  long?  10  minutes,  15  minutes?  A.  All  of 

that. 

Q.  And  you  can’t  tell  this  jury  whether  there  was  anyone  else  in  that 
room  at  all  ?  A.  Do  you  mean  in  the  room  with  the  prisoner  ? 

Q.  Yes.  A.  I  will  say  I  don’t  know.  I  didn’t  look  to  see.  I  was 
looking  at  this  one  man. 

Q.  Was  anybody  at  your  side  right  at  the  time?  A.  No,  sir,  not 
right  at  my  side. 

Q.  Was  there  anybody  else  in  the  room  with  you?  A.  Yes,  sir. 

Q.  Who?  A.  The  man  who  took  me  in  the  jail. 

Q.  He  came  over  and  stood  at  the  rail,  you  and  he?  A.  He  came 

over  and  stood  at  the  rail  with  me  ? 

Q.  Yes.  There  is  a  rail  that  looks  down  in  the  playground  down 
below,  isn’t  there,  or  corridor  there? 

Mr.  Katzmann.  I  object. 

The  Court.  She  hasn’t  said  she  stood  at  the  rail  yet. 

Q.  There  is  a  rail  there  just  above  the  corridor,  isn’t  there?  A. 
I  remember  there  is  a  rail,  grating,  or  something  there. 

Q.  A  rail,  or  something  of  that  character?  A.  Yes,  sir. 

Q.  Now,  when  you  stood  there,  was  there  anybody  else  there  with 
you?  A.  Not  aside  of  me,  no  sir. 

Q.  Did  someone  walk  over  there  with  you?  A.  No,  they  did  not. 

Q.  How  did  you  select  that  place  to  go?  A.  Because  I  was  in 
that  room  being  shown  over  the  jail. 

Q.  You  walked  over  there  of  your  own  initiative,  or  your  own  sug¬ 
gestion?  A.  I  walked  over  there  to  see  what  was  down  there. 

Q.  Where  else  did  you  go  in  that  jail  on  your  own  initiative?  A. 
I  walked  all  around  the  room. 

Q.  Did  you  go  down  into  the  bakery  shop  alone?  A.  No,  sir,  I 
did  not. 

Q.  Piloted  down  there?  A.  Yes,  sir. 

Q.  Did  you  go  to  the  laundry  alone?  A,  I  did  not. 

Q.  Piloted  in  there,  is  that  right?  A.  Yes,  sir. 

Q.  Did  you  go  over  into  the  shoe  factory?  A.  Yes,  sir. 

Q.  Piloted  over  there,  is  that  right?  A.  Yes,  sir. 

Q.  Did  you  go  over  and  look  into  the  corridor  alone?  A.  Well,  I 
don’t  know  what  you  mean  by  the  ‘corridor’. 

Q.  When  you  stood  up  you  stood  alongside  of  a  rail,  something  about 
the  same  height  as  where  you  are  now  only  longer,  wasn’t  it,  and  you 
looked  down  into  a  corridor,  didn’t  you  ?  A.  I  looked  down  into  what 
I  would  say  is  a  room. 
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Q.  All  right,  call  it  a  room.  You  looked  down  into  a  room  one  floor 
or  half  floor  down?  A.  Yes,  sir. 

Q.  And  when  you  walked  over  there  you  crossed  the  room  some  40 
feet  in  length,  over  from  the  desk  of  the  jailer?  A.  I  don’t  know  how 
long  the  room  was. 

Q.  Didn’t  you  go  over  there?  A.  Yes. 

Q.  You  walked  across  a  big  room,  like  this,  from  the  desk  over  to 
the  rail  on  the  far  side,  didn’t  you?  A.  I  walked  over  to  this  grating 
from  where  I  was  standing. 

Q.  Alone?  A.  Yes,  sir. 

Q.  And  that  is  the  only  place  in  that  jail  that  you  went  alone  and 
on  your  own  initiative?  A.  Yes,  sir. 

Q.  And  that  is  the  place  that  you  say  you  found  the  man  that  you 
saw  on  April  15th?  A.  Yes,  sir. 

Q.  And  he  was  down  there  alone, — no  one  else  in  the  room? 

A.  I  am  not  saying  that  he  was  alone,  Mr.  Moore. 

Q.  Well,  you  didn’t  have  to  pick  out  any  characteristics  that  distin¬ 
guished  him  from  any  other  man  in  that  room,  did  you?  You  remember 
that,  don’t  you  ?  A.  I  don’t  know  just  what  you  mean. 

Q.  I  mean,  you  didn’t  have  to  say,  ‘Well,  this  man  in  that  room 
doesn’t  look  like  the  other  fellow  in  that  room,  or  any  other  fellow  in  this 
room.’  You  only  had  one  man  to  look  at,  didn’t  you,  that  was  all?  A. 
I  am  telling  you,  I  don’t  know  whether  there  was  one  man  there  or  two 
men  there.  The  man  I  saw  was  one;  there  might  have  been  more.  I 
didn’t  see. 

Q.  It  would  be  utterly  impossible  for  you  to  say  now  whether  there 
was  one  or  a  dozen  men  there?  A.  I  say  there  was  one  man  I  saw, 
but  I  don’t  know  whether  there  was  any  more  in  the  room  or  not. 

Q.  There  might  have  been  a  dozen  for  all  you  know,  is  that  what 
you  mean  to  say?  A.  I  mean,  there  might  have  been  more  men  in  that 
room,  but  I  didn’t  see  them. 

Q.  Now,  that  man  was  about  eight  or  ten  feet  below  you,  wasn’t  he, 
ten  feet,  is  that  right?  A.  I  don’t  know.  I  could  not  say,  Mr.  Moore, 
because  I  don’t  know  the  judgment  of  distances. 

Q.  Well,  the  floor  below,  or  a  half  floor  below,  is  that  right?  A. 
He  was  lower  down,  of  course,  than  I  was. 

Q.  And  you  stood  there  and  watched  him  for  some  ten  minutes,  and 
then  decided,  upon  that  alone  —  He  wasn’t  brought  to  you,  was  he,  or  was 
he?  A.  He  was  not  brought  to  me,  no,  sir. 

Q.  And  you  were  not  taken  down  there?  A.  I  was  not,  no,  sir. 

Q.  What  was  he  doing?  A.  He  was  walking  up  and  down,  pac¬ 
ing  back  and  forth. 

Q.  Walking  up  and  down?  A.  Yes,  up  and  down  the  room. 

Q.  Wasn’t  doing  anything  except  walking?  A.  No. 

Q.  How  was  he  dressed?  A.  He  had  no  coat  on,  and  no  hat  on. 

Q.  What  color  of  shirt  did  he  have  on?  A.  I  can’t  remember. 
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Q.  I  believe  you  stated  that  at  the  time,  April  15th,  he  had  an  army 
shirt  on?  A.  I  never  made  that  statement,  Mr.  Moore. 

Q.  Did  you  make  any  statement  with  reference  to  the  clothes  he  had 
on  April  15th?  A.  I  made  this  statement,  that  he  had  dark  clothes 
on,  but  I  never  made  any  statement  of  the  kind  of  his  shirt. 

Q.  What  kind  of  a  shirt  did  he  have  on?  He  didn’t  have  any  coat  on 
the  day  you  saw  him  in  the  jail?  A.  No,  sir. 

Q.  What  kind  of  a  shirt  did  he  have  on?  A.  I  won’t  say  what 

kind  of  a  shirt  he  had  on. 

Q.  What  colored  shirt?  A.  I  don’t  remember  what  color  it  was. 

Q.  What  colored  trousers  did  he  have  on?  A.  I  don’t  know. 

Q.  Do  you  mean  to  tell  this  jury  that  your  recollection  of  the  clothing 
that  man  was  wearing  in  the  county  jail  here  on  the  date  you  saw  him  in 
February  of  this  year  is  not  as  clear,  when  you  were  there  for  the  specific 
purpose  of  making  an  identification,  was  not  as  clear  as  is  your  recollection 
of  it  that  date  in  April  of  1920,  a  year  and  a  half  ago?  Is  that  what  you 
mean  to  tell  this  jury?  A.  I  mean,  I  was  not  there  to  look  at  his 
clothing.  I  was  to  look  at  his  face. 

Q.  That  is  true,  but  you  looked  him  all  over,  didn’t  you?  A.  I 

looked  at  his  face  particularly  so. 

Q.  And  did  you  talk  to  him?  A.  I  did  not,  no,  sir. 

Q.  You  didn’t  come  within,  probably,  20  to  25  feet  of  him,  did  you? 

A.  I  have  told  you  I  don’t  know  the  judge  of  distances.  I  can’t  say. 

Q.  Did  you  get  any  closer  than  I  am  to  you  right  now?  A.  I 

don’t  know  how  to  answer  that  question,  because  I  don’t  know. 

Q.  You  know  how  close  you  got  to  him  on  April  15th  now?  A. 
Yes,  sir,  I  do. 

Q.  All  right.  And  you  measured  it  off,  or  Mr.  Williams  measured 
it  off  for  you,  as  30  feet  at  the  time  you  went  down,  and  to  me  you  meas¬ 
ured  it  off  as  six  feet  when  you  came  back. 

Q.  The  car  was  30  feet  when  you  went  down,  and  you  were  within 
six  feet  of  him  when  you  came  back?  A.  When  I  came  back  from 
the  factory. 

Q.  Five  and  a  half  to  six  feet.  Now,  did  you  get  within  five  and  a 
half  or  six  feet  of  him  in  the  jail?  A.  I  can’t  answer  that,  because  I 
don’t  know,  Mr.  Moore. 

Q.  If  you  know  you  did?  A.  I  couldn’t  say.  I  would  imagine 
he  would  be  farther  away  from  me,  because  he  was  at  the  end  of  the  room. 

Mr.  Katzmann.  I  object,  if  your  Honor  please.  30  feet  is  the 
distance  of  the  car. 

Q.  Now,  Mrs.  Andrews,  imagining  the  point  when  you  stood  at  the 
rail  in  the  large  room  in  the  county  jail,  you  looked  off  right  down  the 
corridor,  or  this  room,  that  you  referred  to,  and  you  saw  windows  at  the 
far  side  of  the  room,  didn’t  you?  Isn’t  that  right?  A.  At  the  far  side 
of  the  room?  Do  you  mean  in  the  room  I  was  in? 
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Q.  You  are  standing  at  the  rail  in  the  jail.  Down  below  you  is  a 
lower  level?  A.  Yes,  sir. 

Q.  The  man  you  saw  was  on  the  lower  level?  A.  Yes,  sir. 

Q.  At  the  far  side  of  the  room  down  there  was  windows,  was  there 
not?  A.  I  don’t  know. 

Q.  Was  there  on  the  side?  A.  I  will  say  I  think  there  was  on 
the  side. 

Q.  On  your  right  side?  A.  Yes>  sir. 

Q.  Were  there  windows  at  your  extreme  point  of  your  vision  as  you 
looked  down  on  the  far  side?  A.  Not  on  that  far  side,  I  can’t  say. 

Q.  Now,  you  say  that  the  man  was  at  the  end  of  the  room,  meaning 
thereby  what  ?  A.  Meaning  that  he  was  at  the  end  of  the  room,  walk¬ 
ing  up  and  then  turning  and  going  back  to  the  end  of  the  room  again. 

Q.  The  minimum  distance  that  he  came  to  you  was  what,  as  graded 
by  your  eyesight  right  now?  You  tell  me  where  to  stop  and  where  you 
want  me  to  get  to  indicate  how  close  he  came  to  you  on  the  date  in  jail. 
A.  How  can  I  tell  you  when  there  was  times  he  was  closer  to  me  and 
times  he  was  farther  away  from  me? 

Q.  You  can  give  me  the  closest  point. 

The  Court.  While  he  was  walking  back  and  forth,  counsel  desires 
to  know  the  nearest  point  that  he  came  to  you. 

The  Witness.  Why,  I  would  say  that  he  was  as  near  as  you  are  now 
to  me,  from  where  I  was  standing. 

The  Court.  Can  counsel  agree  on  that  distance? 

Q.  You  would  say  the  point  I  am  standing  right  now?  A.  I 
would  say  the  point  where  I  was  standing  looking  down,  as  I  say,  he  was 
as  near  as  the  point  where  you  are  now. 

(Mr.  Williams  measures  the  distance.) 

Mr.  Williams.  19  feet. 

Q.  You  put  it  around  19  or  20  feet,  something  of  that  character,  to 
your  best  recollection?  A.  Well,  I  don’t  know  the  number  of  feet, 
but  that  would  be  as  far,  I  think. 

Q.  Assuming  the  point  you  selected  is  19  or  20  feet,  he  was  on  a 
point  below  you?  A.  Yes,  sir. 

Q.  You  didn’t  talk  to  him?  A.  No. 

Q.  He  didn’t  talk  to  you?  A.  No,  sir. 

Q.  But  you  looked  at  him  to  your  complete  satisfaction?  A.  Yes, 
sir. 

Q.  You  couldn’t  tell  whether  he  had  on  a  white  shirt,  a  yellow  shirt, 
or  a  blue  shirt,  or  an  army  shirt,  or  what?  You  haven’t  any  idea,  have 
you  ?  A.  I  wouldn’t  say  he  had  on  a  yellow  shirt,  or  anything  like  that. 

Q.  What  did  he  have  on?  A.  He  had  on  some  kind  of  a  shirt. 

Q.  We  will  assume  that,  but  what  color?  A.  I  won’t  say. 

Q.  Was  it  light  or  dark?  A.  I  can’t  say. 

Q.  The  trousers  were  what  character  or  color?  A.  I  have  told 
you,  Mr.  Moore,  I  don’t  know  what  color  they  were.  I  wasn’t  looking 
at  those. 
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Q.  Do  you  know  whether  they  were  light  or  dark?  A.  I  do 
not,  no,  sir. 

Q.  Did  he  sit  down?  A.  No,  sir. 

Q.  Did  he  turn  and  look  at  you?  A.  I  don’t  know  whether  he 
turned  and  looked  at  me  personally,  or  not.  He  looked  up,  as  though  he 
was  looking  at  me. 

Q.  And  you  stood  and  looked  at  each  other?  A.  Why,  I  looked 
at  him,  and  he  turned  and  walked  back  again. 

Q.  Now,  Mrs.  Andrews,  would  you  want  to  state  that  the  facts  are 
that  the  only  time  you  saw  this  man  was  when  he  was  trying  to  get  some 
exercise  playing  hand  ball  down  there,  or  playing  ball  with  a  medicine 
ball  down  there?  A.  Why,  I  didn’t  see  any  ball  there  at  all. 

Q.  You  didn’t  see  him  running  around?  A.  Certainly  not. 

Q.  But,  you  go  over  there,  and  that  is  the  only  place  in  the  Dedham 
County  Jail  that  you  went  of  your  own  volition  and  on  your  own  initiative, 
that  is  right?  A.  Yes,  sir. 

Q.  Calling  your  attention - 

Mr.  Moore.  I  ask  to  have  these  marked  ‘Defendant’s  Exhibits  1 
and  2  for  identification’ — ‘2  and  3  for  identification.’ 

The  Court.  What  is  that? 

Mr.  Moore.  I  am  asking  to  have  these  marked  ‘2  and  3  for 
identification.’ 

The  Court.  That  may  be  done. 

(The  picture  folders  are  marked  ‘Exhibits  2  and  3  for  identification.’) 

Q.  Mrs.  Andrews,  the  man  that  you  saw  on  April  15th  was  a  man — 
I  want  this  to  be  clear — that  you  now  say,  and  that  you  also  told  me 
when  I  talked  with  you,  was  as  large  a  man  in  height  as  I  am?  A. 
You  mean,  what  I  told  you? 

Q.  Yes,  and  also  what  you  now  stated  in  this  court.  A.  I  told 
you  that  he  was  nearly  as  tall  as  you.  You  pressed  me  for  an  answer, 
and  I  said  he  might  be  taller,  or  as  tall  anyway,  as  you.  That  is  the  way 
I  answered  you. 

Q.  At  least  as  tall  as  I  am?  A.  Yes,  sir. 

Q.  And  also  a  man  of  my  weight,  or  approximately  my  weight? 
A.  I  don’t  remember  saying  anything  to  you  about  his  weight  at  all. 

Q.  What?  A.  I  don’t  remember  saying  anything  to  you  about 
his  weight. 

Q.  What  was  the  fact  as  to  the  man  you  saw  on  April  15th,  was 
he  as  large  and  heavy  a  man  as  I  am?  A.  Why,  I  should  say  that 
he  would  be  as  heavy  as  you  are. 

Q.  And  as  tall  as  I  am.  Now,  I  think  in  fairness  to  yourself,  I  am 
going  to  ask  you  to  step  out  of  the  witness  box  to  get  the  relative  picture 
in  your  mind,  remembering  you  are  standing  on  a  higher  level.  If  you 
will  just  step  on  the  floor,  Mrs.  Andrews,  please.  It  will  be  fairer  to  you. 

(The  witness  steps  down  from  the  stand.) 

Q.  You  saw  a  man  on  April  15th?  A.  Yes,  sir. 

Q.  Within  the  same  distance  as  am  I?  A.  Yes,  sir. 
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Q.  In  your  statement  to  me  on  the  date  that  I  talked  with  you,  I 
stood  up  in  front  of  you  and  you  stood  in  front  of  me,  and  I  asked  you,  just 
as  I  now  ask  you,  if  the  man  you  saw  on  April  15th  was  as  large  a  man 
as  I,  and  you  stated  he  was  at  that  time,  did  you  not?  A.  I  told  you 
I  thought  he  was  about  your  height,  at  that  time. 

Q.  And  you  are  still  of  the  same  impression,  are  you  not?  A.  I 
am  not  saying  I  really  knew  it;  I  said  that  I  thought  he  was. 

Q.  You  were  as  close  to  that  man  that  April  15th  as  you  are  now 
to  me  in  front  of  this  jury?  A.  Yes,  sir. 

Q.  Five  or  six  feet?  A.  Yes,  sir. 

Q.  And  your  observation  and  impression  would  be  then  and  at  the 
time  I  talked  with  you  and  now  that  he  was  as  large  a  man  in  height  as 
I  am?  A.  Yes,  sir. 

*  *  *  * 

Q.  I  am  now  directing  your  attention  to  defendant’s  Exhibit  3  for 
identification,  and  to  defendant’s  Exhibit  1  for  identification,  and  defend¬ 
ant’s  Exhibit  2  for  identification.  Do  you  wish  to  state  now,  Mrs. 
Andrews,  that  those  three  folders  with  the  accompanying  photographs 
were  not  each  and  all,  individually  and  collectively,  shown  to  you  in  the 
form  that  I  now  show  them  to  you,  on  the  date  that  I  talked  with  you  at 
your  home  in  Quincy?  A.  You  mean  for  me  to  say  whether  I  can 
recognize  them  as  the  ones  you  showed  me  at  that  time? 

Q.  I  am  asking  you  if  I  showed  you  folders  arranged  in  this  wise, 
just  as  they  are  here,  with  the  photographs  attached  as  they  are  now, 
at  that  time. 

The  Court.  Are  these  all  the  same? 

Mr.  Moore.  No,  your  Honor;  three  separate  sets. 

The  Court.  How  can  you  put  the  three  different  kinds  of  photo¬ 
graphs?  She  might  have  seen  one —  How  can  she  answer  that? 

Q.  Did  you  see  defendant’s  Exhibit  1  for  identification?  This  is 
‘1’  (indicating).  A.  Well,  I  don’t  just  understand  that  Mr.  Moore. 
You  can - 

Q.  Did  I  show  you  this  defendant’s  Exhibit  1,  in  this  red  folder  with 
a  group  of  photographs,  as  are  these,  pasted  on  here  in  this  form,  and  ask 
you  a  series  of  questions  about  that  folder  and  the  photographs  thereon? 
A.  No,  sir;  this  one  I  don’t  remember  you  showing  me. 

Q.  Which  one  do  you  mean?  A.  I  think  this  one  here. 

The  Court.  I  think  you  better  drop  it,  Mr.  Moore.  I  think  she 
has  answered  that  one  question  a  dozen  different  times.  There  is  a  limit 
to  the  extent  to  which  a  witness  can  be  submitted  to  cross-examination 
to  the  same  question.  About  ‘ 2 ’  and  ‘3’  you  may  go  ahead. 

Mr.  Moore.  I  will  ask  the  same  question  with  reference  to  defend¬ 
ant’s  Exhibits  2  and  3,  or  2  first  and  3  later,  if  your  Honor  wants  to  sepa¬ 
rate  them.  Otherwise  I  have  no  way  of  laying  the  basis  for  the  introduc¬ 
tion  of  defense  testimony. 

The  Court.  I  think,  so  far  as  Exhibit  1  is  concerned,  she  has 

answered  a  great  many  times.  Now  take  up  Exhibit  2. 

*  *  *  * 
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Q.  (By  Mr.  Moore)  Mrs.  Andrews,  since  Saturday’s  session  of 
court,  have  you  seen  or  met  the  gentleman  that  took  you  through  the 
county  jail  here  at  the  time  you  went  there  in  February  of  this  year? 
A.  You  mean,  since  this  last  Saturday  have  I  seen  him? 

Q.  Since  the  session  of  court  Saturday?  A.  Why,  no,  sir. 

Q.  Do  you  know  who  it  was  now?  A.  No,  sir. 

Q.  Have  you  any  description  of  him  in  your  mind?  A.  No,  sir, 
I  have  not. 

Q.  I  believe  you  told  me  Saturday  that  you  did  not  recollect  whether 
he  was  in  uniform  or  plain  clothes?  A.  I  told  you  that,  yes,  sir. 

Q.  Do  you  remember  whether  he  was  a  larger  man  or  smaller  man 
than  I  am?  A.  I  couldn’t  say. 

Q.  Do  you  remember  whether  he  was  an  older  or  a  younger  man 
than  I  am?  A.  I  couldn’t  say. 

Q.  You  were  with  him — I  believe  you  said  that  you  were  in  the 
bakery  some  15  or  20  minutes?  A.  Yes,  sir. 

Q.  You  were  over  in  the  shoe  shop  some  15  or  20  minutes  longer, 
is  that  right?  A.  I  didn’t  tell  you  I  was  in  the  shoe  shop  15  or  20 
minutes,  no,  sir. 

Q.  How  long  were  you  in  the  shoe  shop?  A.  A  very  short  time. 

Q.  You  were  in  other  parts  of  the  jail.  How  long  were  you  in  the 
jail  all  told  would  you  estimate, — half  an  hour,  or  three-quarters?  A. 
I  would  say  more  than  half  an  hour. 

Q.  More  in  the  neighborhood  of  an  hour,  is  that  right?  A.  No, 

I  don’t  think  I  was  there  an  hour,  but  more  than  half. 

Q.  The  gentleman  that  you  have  referred  to  was  your  guide  in  going 
to  the  different  parts  of  the  jail,  was  he?  A.  Yes,  sir. 

Q.  Can  you  tell  whether  he  was  light  or  dark  complected  man,  as 
compared  to  myself?  A.  I  couldn’t  say. 

Q.  You  wouldn’t  even  attempt  to  approximate  his  age?  A.  No, 

sir,  because  I  don’t  know. 

Q.  Now,  I  believe  that  you  stated  to  me  Saturday  that  you  had  no 
recollection  at  all  as  to  the  kind  of  character,  color  or  description,  of 
the  clothes  that  you  saw  worn  by  the  man  that  you  were  in  the  jail  to 
identify,  is  that  right?  A.  Do  you  mean  that  I  couldn’t  tell  you  the 
color  of  his  clothing  that  he  had  on? 

Q.  Yes.  A.  Yes,  sir,  I  said  that. 

Q.  Mrs.  Andrews,  on  April  15th,  when  you  got  off  the  train,  were 
you  there  at  South  Braintree  to  go  to  the  Slater  &  Morrill  factory  or 
the  Rice  &  Hutchins’?  Was  there  any  particular  point  in  mind?  A. 
Yes,  sir,  there  was. 

Q.  What  point?  A.  The  Slater  factory. 

Q.  You  were  there  to  go  to  the  Slater  factory?  A.  Yes,  sir. 

Q.  Now,  when  you  got  off  the  train,  did  you  make  any  inquiries  as 
to  the  location  of  the  Slater  factory,  at  the  depot?  A.  As  to  the  loca¬ 
tion  of  it? 

Q.  Yes. 


A.  Yes,  sir. 
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Q.  At  the  depot?  A.  Yes,  sir. 

Q.  Who  of?  A.  Some  man  that  was  standing  there. 

Q.  Where?  A.  At  the  station. 

Q.  Do  you  remember  who  that  man  was?  A.  No,  sir,  I  do  not. 

Q.  You  talked  to  him?  A.  I  asked  him  the  way  to  go  to  the 

Slater  &  Morrill  factory. 

Q.  You  did  the  talking  yourself?  A.  I  did,  yes,  sir. 

Q.  I  suppose  that  you  stopped  him  on  the  station  platform  and 
spoke  to  him,  and  asked  him  where  the  Slater  &  Morrill  factory  was,  is 
that  right?  A.  Why,  I  didn’t  stop  him,  for  he  was  already  standing 
when  I  asked  him. 

Q.  Then  you  stopped  in  front  of  him  and  spoke  to  him,  and  asked 
him,  and  he  then  pointed  it  out  to  you,  did  he?  A.  He  told  me  which 
way  to  go,  yes,  sir. 

Q.  Where  was  that?  Right  at  the  station  platform,  right  at  the 

depot  itself?  A.  It  was  just  a  little  below  the  waiting  room  on  the 

platform. 

Q.  Now,  did  he  walk  along  over  towards  Pearl  Street  with  you  and 
point  it  out  to  you?  A.  No,  sir. 

Q.  He  did  not?  Positive  about  that?  A.  I  am  positive,  yes, 
sir. 

Q.  What  kind  of  a  looking  man  was  that?  A.  Why,  I  can’t 
remember,  Mr.  Moore,  what  he  looked  like. 

Q.  You  haven’t  any  recollection  at  all?  A.  No,  sir  I  have  not. 

Q.  Young  or  old,  light  or  dark,  tall  or  short,  nothing,  is  that  right? 
Is  that  right?  A.  Why,  I  can’t  tell  you  what  the  man  looked  like, 
because  I  didn’t  notice  him  in  particular. 

Q.  He  is  a  complete  blank  in  your  mind?  A.  No,  he  is  not  a 
complete  blank  in  my  mind,  for  I  remember  asking  the  man  that  question. 

Q.  No,  but  I  mean,  there  is  absolutely  no  picture  in  your  mind  of 
how  the  man  looked?  A.  There  is  a  picture  in  my  mind  of  the  man, 
but  I  can’t  tell  you  just  exactly  how  he  looked. 

Q.  Well,  was  he  taller  or  shorter  than  I  am?  A.  Well,  he  was 
a  man  as  tall  as  you,  anyway. 

Q.  Was  he  older  or  younger?  A.  I  don’t  know  about  that. 

Q.  Was  he  heavier  or  lighter?  A.  I  can’t  tell  you. 

Q.  Was  he  light  or  dark  complected?  A.  I  don’t  remember. 

Q.  You  have  no  clear  picture  in  your  mind  of  that  man?  A.  No, 
sir. 

Q.  If  he  should  come  into  this  court  room,  you  would  not  be  able 
to  say  whether  he  was  or  was  not  the  man  you  spoke  to?  A.  I 
wouldn’t  say  that,  because  I  wouldn’t  know  whether  he  was  or  not  until 
I  saw  him. 

Q.  Now,  you  walked  down  the  street  and  went  into  the  factory. 
At  that  time  you  didn’t  speak  to  anyone  going  in,  did  you?  A.  Going 
into  the  Slater  &  Morrill  factory  I  did  not  speak  to  anyone,  no,  sir. 

Q.  And  there  wasn’t  anything  extraordinary  in  front  of  the  factory 
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going  in  that  in  any  wise  attracted  your  attention,  other  than  you  remem¬ 
ber  seeing  a  car  there,  is  that  right?  A.  Why,  I  don’t  understand 
that,  Mr.  Moore. 

Q.  Well,  do  you  remember  the  man  that  you  say  was  at  the  front 
of  the  car,  by  description?  — Going  in?  A.  Do  you  mean  that  I 
recognize  the  man  that  was  at  the  front  of  the  car  when  I  went  into  the 
factory? 

Q.  Yes.  You  don’t,  do  you?  A.  I  didn’t  tell  you  that  I  did 
going  into  the  factory,  did  I? 

Q.  Now,  the  man  inside  of  the  car,  going  into  the  factory,  the  light 
complected,  tall,  slender  man,  did  you  speak  to  him  going  in?  A.  No, 
sir,  I  did  not. 

*  *  *  * 

Q.  Now,  do  I  understand,  Mrs.  Andrews,  that  the  tall,  slender,  Swed¬ 
ish  looking  person  was  inside  of  the  car  as  you  went  in?  A.  The  tall, 
slender  man  that  you  mean,  he  was  sitting  in  the  back  of  the  car  as  I 
went  into  the  Slater  &  Morrill  factory. 

Q.  And  when  you  came  out,  he  was  standing  behind  the  car?  A. 
Yes,  sir. 

Q.  You  at  no  time  spoke  to  him?  A.  Meaning  the  man  that  was 
standing  at  the  back  of  the  car? 

Q.  Yes.  A.  No,  sir. 

Q.  The  tall,  slender  man?  A.  Yes,  sir. 

Q.  And  when  you  came  back,  the  man  that  you  did  speak  to  was 
underneath  the  car,  and  had  to  come  out  from  underneath  the  car  to 
answer  your  inquiry?  A.  Partly  under  the  car,  yes,  sir. 

Q.  And  before  you  reached  the  man  that  you  did  speak  to,  you 
passed  the  man  that  was  standing  up,  the  light  complected  man,  at  the  rear 
of  the  car?  You  passed  him  before  you  reached  the  man  at  the  front 
end  of  the  car  who  was  underneath  the  car,  is  that  right?  A.  You 
mean,  that  I  passed  the  man  that  was  standing  at  the  back  of  the  car? 

Q.  Yes.  A.  Why,  I  didn’t  walk  by  him,  Mr.  Moore. 

Q.  Why,  he  was  at  the  rear,  you  were  beyond  the  rear  of  the  car, 

and  you  had  to  pass  him  and  the  rear  of  the  car  going  on  up  west  on 

Pearl  Street,  didn’t  you?  A.  Why,  I  don’t  understand  that. 

*  *  *  * 

Q.  Did  you  state  to  the  jury  that  the  car  was  standing  at  a  point 

approximately  30  feet  to  the  west  of  the  corner  of  Slater  &  Morrill’s 
factory,  going  up  Pearl  Street?  A.  No,  sir,  I  did  not  state  it  that 

way,  because  I  don’t  know  how  far  it  was  up,  or  how  far  away. 

*  *  *  * 

Q.  Where  do  you  want  to  put  that  car  at  the  time  you  came  out 

of  the  Slater  factory?  This,  I  might  explain  to  you,  is  the  Slater  &  Mor¬ 
rill  factory,  this  is  the  railroad  track  up  here,  this  is  the  Rice  &  Hutchins’ 
factory,  this  is  looking  towards  the  railroad  track  up  Pearl-Street-wise. 

The  Court.  Hasn’t  she  already  answered  that  on  the  other  plan? 

The  Witness.  I  can’t  answer  that,  Mr.  Moore,  on  that  plan.  I 
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don’t  understand  that.  I  have  never  seen  it  before. 

Q.  That  was  in  front  of  you  for  something  like  three  hours  Sat¬ 
urday,  wasn’t  it? 

The  Court.  It  was  behind  her. 

Q.  (Showing  photograph  to  witness.)  I  call  your  attention  to 
Exhibit  9.  Do  you  recognize  that  photograph?  A.  Yes,  sir,  I  recog¬ 
nize  that. 

Q.  Now,  I  believe  that  you  stated  that  the  automobile  was  standing 
at  a  point  approximately,  as  it  was  stepped  off  in  the  court  room  around 
about  30  feet  from  the  point  of  the  corner  of  Slater  &  Morrill’s,  and  up  to¬ 
ward  the  railroad  tracks,  towards,  we  will  say,  this  telegraph  pole,  at  a 
point  that  you  selected  about  in  there?  A.  I  said  it  was  about  there 
where  I  showed  you,  about  there. 

Q.  That  is  a  point,  you  mean  to  say,  at  a  point  where  my  pencil 
eraser  now  is?  A.  Yes,  sir. 

Mr.  Moore.  You  gentlemen  understand  the  relative  location. 

Q.  Now,  when  you  came  out  of  the  Slater  &  Morrill  factory,  you 
proceeded  up  Pearl  Street  in  this  direction,  did  you  not,  going  toward  the 
railroad  tracks  that  do  not  appear  in  the  photograph,  Exhibit  9?  A. 
Yes,  sir. 

Q.  Is  that  correct?  A.  Yes,  sir. 

Q.  You  reached  the  rear  end  of  this  car  before  you  did  the  front 
end,  didn’t  you?  A.  Well,  I  can’t  just  understand  how  I  reached  the 
rear  end,  because  if  the  car  was  standing  here,  I  saw  the  car  standing 
here,  and  if  I  came  along  this  way,  how  did  I  get  to  the  rear  end  of  the 
car? 

Q.  Do  you  mean  to  say  that —  A.  I  mean  to  state,  if  the  car 
was  standing  here  as  it  was,  I  came  along  here.  I  didn’t  mean  I  walked 
up  to  the  rear  end  of  the  car,  no,  sir. 

Q.  Did  you  at  any  time  pass  anywhere  near  that  or  about  the  rear 
end  of  that  car?  A.  I  didn’t  have  to. 

Q.  Answer  my  question,  Madam.  Did  you?  A.  Do  you  mean, 
did  I  walk  directly  back  of  that  car? 

Q.  Did  you  pass  anywhere  near  or  about  the  rear  end  of  that  car? 
A.  Mr.  Moore,  for  the  reason  I  can’t  understand  what  you  want  me  to 
say,  I  can’t  answer  that  question. 

Q.  What  is  the  difficulty?  A.  I  can’t  conceive  of  any  reason 
why  I  should  walk  back  of  that  car. 

Q.  Did  you  see  any  man  to  the  rear  of  the  car?  A.  Yes,  sir,  I 
did. 

Q.  How  close  did  you  get  to  him?  A.  The  man  at  the  back  of 
the  car? 

Q.  Yes.  A.  How  close  did  I  get  to  him? 

Q.  Yes,  Madam.  A.  Why,  I  would  say  as  near  as  to  the  end  of 
the  stand  there. 

Q.  As  near  as  to  the  end  of  this  table? 


A.  Yes,  sir. 
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Q.  Fifteen  feet.  You  didn’t  speak  to  him?  A.  Not  the  man 
standing  no,  sir. 

Q.  You  passed  the  man  standing  within  a  distance  that  you  esti¬ 
mate  as  at  least  15  feet,  and  called  the  other  man  out  from  underneath 
the  car? 

Mr.  Katzmann.  One  moment. 

Q.  And  spoke  to  the  other  man  underneath  the  car? 

The  Court.  That  is  all  right.  ‘Called  him  out  from  under  the  car,’ 

no. 

Mr.  Moore.  I  am  frank  to  confess,  your  Honor,  I  think  I  have  a 
right  to  ask  a  leading  question. 

The  Court.  You  have  a  right  to  ask  a  leading  question,  but  it 
is  unnecessary  to  suggest  that  you  ought  not  to  assume  things  in  your 
question  to  which  there  is  no  testimony.  In  other  words,  the  proper 
way  always  is  to  first  ask,  ‘Did  you  say  so-and-so;  did  you  do  so-and-so?’ 
When  you  get  those  questions  answered  that  is  the  evidence  and  the  dis¬ 
trict  attorney  cannot  complain  then. 

Mr.  Moore.  If  your  Honor  please,  when  she  said  she  spoke  to  this 
man,  and  I  say  ‘you  called  to  this  man’  the  difference  in  phraseology  is - 

The  Court.  Read  the  question. 

(The  question  is  read.) 

The  Court.  That  is  what  you  said.  That  is  altogether  different 
from  talking  to  a  man. 

Mr.  Moore.  I  feel  I  have  a  right  to  ask  the  question. 

The  Court.  I  will  exclude  it. 

Mr.  Moore.  I  will  reserve  an  exception. 

Mr.  McAnarney.  If  your  Honor  please,  will  you  save  me  an 
exception  ? 

The  Court.  What  is  your  objection? 

Mr.  McAnarney.  I  simply  want  an  exception  saved  for  the  other 
defendant. 

The  Court.  Simply  because  the  other  side  took  one? 

Mr.  McAnarney.  No,  if  your  Honor  please. 

The  Court.  It  is  excluded  on  the  ground  that  it  is  assumed  as  a 
fact  in  the  question  something  that  does  not  appear  by  the  evidence  as  yet. 

Q.  Mrs.  Andrews,  you  did  speak  to  the  other  man  underneath  the 
car?  A.  I  spoke  to  the  man  under  the  car,  yes,  sir. 

Q.  At  the  time  you  spoke  to  him,  his  head,  body  and  shoulders  were 
underneath  the  car? 

Mr.  Katzmann.  To  that  question  I  object,  in  view  of  the  testi¬ 
mony  Saturday  that  they  were  not.  She  said  his  head  and  shoulders ; 
she  didn’t  say  anything  about  the  body.  And  I  further  object  because 
this  is  an  absolute  repetition  of  the  same  ground  covered  Saturday. 

The  Court.  That  is  my  recollection.  What  do  you  say,  Mr.  Moore? 

Mr.  MoOre.  My  recollection  is,  your  Honor,  that  she  said  he  was 
underneath  the  car,  his  head  and  shoulders - 

The  Court.  That  is  not  my  question.  Have  we  not  been  all  over 
this  in  detail? 
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Mr.  Moore.  So  far  as  this  particular  feature,  but  not  the  very 
next  question.  A  48-hours’  lapse  of  time,  I  feel  I  ought  to  redirect  some 
attention  to  previous  testimony.  However,  if  it  is  understood  that  is  the 
testimony,  I  am  perfectly  willing  to  pass  on. 

The  Court.  All  right. 

Q.  Why,  Mrs.  Andrews,  did  you  speak  to  that  man,  directing  your 
attention  again  to  this  man  down  underneath  this  car,  rather  than  to  the 
other  man  who  was  standing  doing  nothing  at  a  point  no  farther  removed 
from  you  than  am  I  at  this  moment?  A.  You  mean,  why  I  spoke 
to  him  rather  than  the  other  man? 

Q.  Yes.  A.  Simply  because  I  was  standing  there  talking  and  I 
directed  my  conversation  to  him  to  ask  him  that  question,  instead  of 
going  back. 

Q.  Talking  to  whom?  A.  To  Mrs.  Campbell. 

Q.  Yet  you  couldn’t  see  even  the  face  of  the  man  you  were  directing 
your  question  to?  A.  Why,  sir,  I  saw  his  face  when  he  got  up. 

Q.  You  had  to  call  him  up  before  you  were  able  to  see  his  face  at 
all  weren’t  you?  A.  He  was  getting  up  when  I  spoke,  getting  up 
from  under  the  auto. 

Q.  And  you  waited  there  for  him  to  get  up,  rather  than  to  direct 
any  remarks  to  the  man  that  you  had  just  passed  or  just  seen  at  a  point 
as  far  removed  as  far  as  I  am  from  you  now,  is  that  right?  A.  I 
waited  until  he  answered  my  question,  yes,  sir. 

Q.  At  the  time  you  asked  him  the  question,  he  was  down  on  the 
ground  under  the  car?  A.  His  head  and  shoulders  was  under  the  car. 

Q.  Nothing  of  an  unpleasant  character,  I  believe  you  stated  in  my 
talk  with  you  occurred  at  the  time  of  this  conversation;  simply  you  asked 
the  question,  and  you  stated  that  it  was  answered.  That  is  all,  and  then 
you  passed  on?  A.  Yes,  sir. 

Q.  You  asked  where  the  Rice  &  Hutchins  factory  was?  A.  No, 
sir.  I  asked  how  to  get  into  the  Rice  &  Hutchins  office. 

Q.  Just  one  or  two  more  questions,  Mrs.  Andrews,  and  I  think  we 
are  through.  In  my  conversation  with  you  in  January  that  has  been 
referred  to  heretofore,  was  it  in  all  respects  pleasant  and  friendly  as 
both  upon  your  part  towards  me  and  upon  my  part  towards  you,  is  that 
correct?  A.  Why,  what  do  you  mean  by  that? 

Q.  Well,  we  simply  discussed  the  facts  as  you  outlined  them  to  me 
and  you  outlined  them  freely  and  frankly  and  fully?  A.  You  asked 
me  to  tell  you  the  facts,  did  you  not? 

Q.  Yes.  A.  And  I  told  you  I  would  tell  you  truthfully  what  I 
knew. 

Q.  And  you  told  them  truthfully  as  you  knew  them?  A.  Yes, 
sir. 

Q.  Fully  and  frankly,  is  that  right?  A.  Yes,  sir. 

Q.  Everything  that  you  stated  you  intended  to  be  a  frank  and 
honest  statement  of  the  facts  as  you  knew  them?  A.  Yes,  sir. 

Q.  There  was  nothing  in  the  nature  of  coercion  or  intimidation  or 
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threats  or  anything  of  that  kind  upon  my  part  as  towards  you,  or  vice 
versa?  A.  You  mean — what  do  you  mean,  Mr.  Moore,  by  that? 

Q.  There  was  nothing  there  in  the  nature  of  threats,  intimidation, 
coercion,  or  anything?  It  was  a  friendly  discussion  in  every  sense,  wasn’t 
it?  A.  Why,  there  was  no  threat  that  I  remember,  no,  sir. 

Q.  Nothing  even  remotely  approaching  that?  A.  Nothing  that 
I  know  of,  no,  sir. 

Q.  Incidental  to  that  conversation,  you  gave  me  a  letter,  or  rather, 
the  address  of  your  friend  Mrs.  Campbell  in  Maine?  A.  Yes,  sir. 

Q.  How  do  you  spell  her  name?  A.  Campbell. 

Q.  C-a-m-p —  A.  — b-e-1-1. 

Q.  Her  full  first  name?  A.  Julia. 

Q.  Julia  Campbell.  And  after  that  conversation  in  which  you  gave 
me  her  address,  and  in  which  conversation  you  told  me  that  she  was  in 

a  position  with  you  to  corroborate  whatever  you  had  said - 

Mr.  Katzmann.  One  moment. 

The  Court.  You  assume  in  that.  If  you  read  that  question,  you 
will  see  it  yourself.  Read  that  question,  please. 

(The  question  is  read.) 

The  Court.  You  see,  you  have  assumed  that  she  said  all  those 
things. 

Mr.  Moore.  I  will  split  it  up,  your  Honor. 

Q.  You  did  give  me  her  address  and  her  name?  A.  Yes,  sir,  I 
did. 

The  Court.  That  is  proper. 

Q.  And  you  did  tell  me  she  was  then  and  there  present  with  you 
on  April  15th?  A.  Yes. 

Q.  And  you  did  tell  me  she  was  in  a  position  and  she  did  see  what 
you  did  see?  A.  No,  sir,  I  didn’t  see  it  that  way. 

Q.  You  told  me  that  she  was  in  a  position  and  did  hear  what  you 
did  hear?  A.  No,  sir,  I  dedn’t  say  that,  even. 

Q.  Well,  as  a  matter  of  fact,  you  don’t  claim  that  her  hearing  was 
impaired,  do  you?  A.  I  do  not,  because  I  don’t  know,  no,  sir. 

Q.  She  was  right  alongside  of  you  at  the  time  of  any  conversation? 
A.  Well,  you  mean  right  close  to  me? 

Q.  Yes.  A.  No,  sir,  she  was  not. 

Q.  I  thought  you  just  told  us  a  minute  ago  that  at  the  time  you 
spoke  you  and  she  were  together,  and  that  it  was  because  of  that  that  you 
directed  your  question  to  the  man  underneath  the  car?  A.  I  don’t 
think  you  understood  me  right,  Mr.  Moore,  on  that. 

Q.  Where  was  she  at  that  time?  A.  Mrs.  Campbell  would  be 
standing  like  here,  and  we  were  talking  amongst  ourselves  what  we  were 
going  to  do,  and  he  would  be  here.  The  man  was  here.  I  said  to  her 
‘I  am  going  to  ask  this  man  how  to  get  into  the  factory  office’.  She  said 
‘All  right,’  and  she  walked  off  this  way.  I  don’t  know  how  many  steps 
she  took,  or  anything.  And  then  I  went  to  the  man  and  spoke  to  him. 

Q.  How  far  away  would  you  say  she  was?  A.  I  couldn’t  say. 
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Q.  At  any  rate,  you  sent  a  letter  afterwards,  after  my  talk  with 
you,  you  sent  a  letter  to  Mrs.  Campbell,  did  you  not?  A.  Yes,  sir. 

Q.  In  that  letter —  That  was  sent  a  matter  of  one  or  two  days 
after  I  saw  you,  is  that  right?  A.  I  don’t  know  about  that.  I  don’t 
know  just  when  it  was  sent. 

Q.  Within  a  couple  of  days?  A.  Possibly. 

Q.  Do  you  remember  in  that  letter  referring  to  the  interview  that 
you  had  with  me?  A.  I  don’t  remember  particularly,  no,  sir. 

Q.  Well,  did  you  or  did  you  not  refer  to  a  conversation  that  you 
had  just  had  with  me? 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

The  Court.  Is  that  secondary  evidence,  without  the  production  of 
the  original? 


Mr.  Moore. 
question  now — 
The  Court. 
Mr.  Moore. 
The  Court. 
Mr.  Moore. 
sent  the  letter. 

The  Court. 
letter  ? 

Mr.  Moore. 
The  Court. 
Mr.  Moore. 


I  am  asking  her  to  test  her  recollection.  It  is  not  a 
I  certainly  am  entitled  to  test  her  recollection. 

As  to  the  contents  of  a  document? 

And  sent  by  herself,  certainly. 

Without  the  document  itself? 

I  am  testing  her  recollection.  She  has  admitted  she 

How  are  you  going  to  disprove  it,  if  you  haven’t  the 

I  am  not  prepared  to  say  I  have  not  the  letter. 

Have  you  the  letter? 

I  will  answer  you  that  I  expect  to  have  it  during  the 
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The  Court.  Then,  I  will  wait  until  you  produce  it. 

Mr.  Moore.  Am  I  not  entitled  at  this  time  to  ask  as  to  the  contents 
of  what  she  said? 

The  Court.  Not  the  contents  of  a  written  instrument  without  it 


being  before  her. 

Mr.  Moore.  To  test  the  witness’s  recollection? 

The  Court.  No,  unless  it  is  here.  The  way  to  do  that  is  for  you 
to  show  her  the  letter.  It  is  not  necessary  for  her  to  read  it,  but  show 
her  the  letter  and  ask  her  if  that  is  her  signature.  That  is  the  way  to 
prove  that. 

Mr.  Moore.  I  grant  that,  but  I  am  not  putting  in  this  letter  at  this 
time;  I  am  raising  the  question  of  recollection. 

The  Court.  Unless  you  have  the  letter  here,  I  will  exclude  it.  If 
you  will  produce  the  letter,  I  will  order  the  witness  to  remain  so  that  when 
you  get  it  you  may  further  cross-examine  with  reference  to  the  letter. 

Mr.  Moore.  I  ask  leave  to  reserve  an  exeception  to  the  ruling  at 
this  time. 

Mr.  McAnarney.  An  exception,  your  Honor,  on  behalf  of  both,  if 
your  Honor  please. 

Q.  Mrs.  Andrews,  I  have  not  seen  you  at  any  time  since  the  one 
interview  that  I  had  with  you,  never  talked  with  you  or  seen  you  in  any- 
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wise  at  all,  have  I,  except  upon  the  one  occasion  that  you  have  referred 
to?  A.  No,  sir.  , 

Q.  You  have  been  around  the.  courtroom  now  for  a  matter  of  a  week 
or  ten  days,  and  also  you  have  been  in  and  about  Quincy  at  all  times  since 
I  talked  with  you  and  took  your  statement,  and  you  and  I  have  never 
exchanged  a  word  of  any  kind  or  character,  except  the  one  evening  when 
I  called  at  your  home  and  took  your  statement? 

Mr.  Katzmann.  To  that  question  I  object. 

The  Court.  You  assume  she  has  been  around  the  courtroom  ever 
since  this  started. 

Q.  You  have  been  around  the  courtroom,  and  seen  me  a  number  of 
times?  A.  You  mean  I  have  been  in  the  courtroom  or  outside  of  it? 

Q.  I  mean,  you  have  been  around  the  court  house?  A.  I  have 
seen  you,  yes,  sir. 

Q.  You  and  I,  at  any  time,  in  court  or  out  of  court,  in  your  home 
or  out  of  your  home,  or  anywhere,  have  never  seen  each  other  or  exchanged 
a  single  word,  except  the  one  time  I  saw  you  in  your  home  at  Quincy,  that 
night  when  I  walked  out  of  your  home  and  left  you  finally,  is  that  right? 
A.  Yes,  sir. 

Q.  And  I  want  to  get  this  squarely,  and  to  understand  each 
other  on  one  question.  Mrs.  Andrews,  you  don’t  claim  that  there  was 
any  intimidation,  or  threats,  or  coercion,  or  inducements,  or  anything  of 
that  kind  or  character,  offered  to  you  or  made  towards  you  at  the  time 
you  and  I  talked? 

Mr.  Katzmann.  To  that  I  object,  if  your  Honor  please. 

The  Court.  Hasn’t  she  answered  that  repeatedly? 

Mr.  Moore.  I  included  one  extra  word,  your  Honor.  I  think  I  got 
it  all  in. 

The  Court.  She  answered  that  several  times  Saturday  ;  she  has 
answered  it  before  this  morning.  There  was  no  threats,  nothing  there. 
I  suppose  the  inference  is  that  at  the  interview  everything  was  pleasant. 

Mr.  Moore.  At  the  suggestion  of  Mr.  McAnarney,  I  have  included 
one  extra  word  of  ‘inducements’. 

The  Court.  Well,  put  that  one  word  in,  and  we  will  have  that. 

Q.  There  was  nothing  in  the  nature  of  inducements  or  otherwise 
offered  or  suggested  to  you  in  our  conversation,  was  there?  A.  I 
don’t  know  what  you  mean  by  that  question.  What  kind  of  an  induce¬ 
ment  would  you  mean  ? 

Q.  What  do  you  mean?  A.  I  don’t  know  what  you  mean. 

Q.  Did  I  offer  you  anything  of  any  kind  or  character,  whether  it 
would  have  been  a  hairpin  or  the  world?  A.  You  mean,  did  you  offer 
me  anything  at  all,  is  that  the  way  you  mean? 

Q.  Yes,  anything,  anything?  A.  The  only  thing  you  offered  me 
was  to  go  down  and  see  Mrs.  Campbell  for  my  vacation. 

Q.  Go  down  and  what?  A.  You  asked  me  would  I  like  to  go 

down  there  for  sort  of  a  vacation. 

Q.  What  do  you  mean, — that  I  offered  you  a  vacation  to  Mrs.  Camp- 
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bell?  A.  I  am  just  repeating  what  you  asked  me,  if  there  was  any 
inducement,  and  I  am  telling  you  what  you  said,  that  is  all. 

Q.  Let  me  see.  You  gave  me  the  address  where  this  lady  lived? 
A.  Yes,  sir. 

Q.  Do  you  mean  to  state  that  I  suggested,  or  attempted  to  ask  you 
to  go  down  there  to  Maine,  is  that  what  you  mean  to  imply?  A.  I 
mean  to  imply  it  in  this  way:  You  asked  me  for  Mrs.  Campbell’s  address, 
which  I  gave  you.  You  then  asked  me  if.  I  knew  where  Stockton  Springs 
was.  I  told  you  I  knew  of  such  a  place.  You  asked  me  if  I  had  ever 
been  there,  and  I  said  ‘No,  sir.’  You  asked  me  how  I  would  like  to  go 
down  there.  I  told  you  I  couldn’t  go  at  that  time.  You  said,  ‘How  would 
you  like  a  little  vacation?’ 

Q.  Now,  have  you  said  it  all?  A.  I  have  only  answered  what 
you  asked  me.  You  asked  me  if  there  was  any  inducements. 

Q.  Have  you  said  everything  you  have  to  say  in  regard  to  induce¬ 
ments,  purchases,  or  anything  else?  Is  there  anything  else  that  is  on 
your  mind,  Mrs.  Andrews,  that  by  the  remotest  suggestion  could  be 
tortured  into  an  inducement?  Have  you?  A.  You  have  asked  me  to 
tell  you  if  there  was  any  inducement.  That  is  all  I  know  of. 

Q.  Have  you  told  everything  you  have  got  to  tell,  in  so  far  as  any 
inducement  that  I  offered  you?  Have  you?  Anything  else?  A.  Why, 
I  don’t  know  whether  this  would  be  an  inducement  or  not,  but  if  you 
remember,  right  at  that  time  I  answered  to  you  the  reason  I  would  not 
want  the  vacation  was  because  I  would  be  afraid  I  would  lose  my  work, 
and  you  remember  the  answer  you  gave  me  to  that. 

Q.  I  don’t  frankly.  Go  ahead.  Tell  the  jury.  I  don’t  remember. 
A.  Mr.  Moore,  you  do  remember. 

Q.  Go  ahead,  and  tell  the  jury.  This  is  not  a  question  of  integrity 
between  you  and  I,  this  is  a  question  for  the  jury.  A.  You  asked  me 
why  I  was  afraid  I  would  lose  my  work  if  I  took  the  vacation  to  Maine, 
and  I  said  I  didn’t  want  to  take  it  because  of  that.  You  said  if  I  lost  my 
work,  you  would  see  I  got  a  position  as  good  as  I  had  now,  or  better. 

That  is  what  you  said  to  me. 

*  *  *  * 

Q.  Were  you  working  at  the  time?  A.  I  was  waiting  for  a 
position. 

Q.  Were  you  working  at  the  time?  A.  Not  that  night,  no,  sir. 

Q.  Were  you  working  during  that  week  at  all?  A.  Yes,  sir,  I 

was. 

Q.  Where?  A.  In  the  restaurant. 

Q.  Now,  did  I  suggest  to  you  in  any  way,  shape,  manner  or  form 
anything  in  the  nature  of  an  inducement  for  you  to  give  any  testimony 
in  any  case,  or  change  any  testimony  in  any  case?  Go  ahead.  Did  I? 
A.  Why,  you  will  have  to  tell  me  that  over,  for  I  don’t  understand  it. 

Q.  Read  the  question. 

(The  question  is  read.) 

A.  Why,  I  don’t  know  just  how  to  answer  that.  The  only  induce- 
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ment  I  could  see  you  were  giving  me,  was  offering  me  the  chance  to  go 
to  Maine. 

Q.  This  conversation  was  in  January?  A.  Yes,  sir. 

*  *  *  * 

Q.  Mrs.  Andrews,  after  this  conversation  in  January  did  you  learn 
— I  will  withdraw  that.  Did  you  ever  receive  any  word  from  Mrs.  Camp¬ 
bell,  or  did  you  ever  go  and  see  Mrs.  Campbell?  A.  No,  sir,  I  didn’t 
go  to  see  Mrs.  Campbell. 

Q.  Mrs.  Andrews,  where  were  you —  Of  what  state  are  you  a 
native?  A.  Of  Maine. 

Q.  What  town?  A.  Of  Augusta. 

Q.  Now,  Mrs.  Andrews,  did  you  intend — I  want  to  get  this  matter 
of  the  last  conversation,  or  the  only  conversation  between  you  and  I, 
cleared  up.  You  said  that  I  suggested  you  go  to  Maine,  and  you  sug¬ 
gested  that  if  you  went  to  Maine,  you  say,  you  were  going  to  lose  your 

job.  Is  that  the  idea  you  want  to  convey? 

*  *  *  * 

A.  You  mean,  you  want  me  to  answer  is  that  the  way  I  said  it? 

Q.  I  want  you  to  state  to  this  jury  if  that  represents  a  fair  and 
complete  summary  of  what  I  said  to  you  and  your  understanding  of  what 
I  said  to  you,  and  what  you  said  to  me,  in  so  far  as  all  questions  of  induce¬ 
ments  are  concerned?  A.  Why,  yes,  that  was  the  way  I  answered 
you. 

Q.  What  did  you  think  you  were  going  to  Maine  for,  or  what  did 
you  think  I  wanted  you  to  go  to  Maine  for?  A.  Why,  I  had  no  idea. 

Q.  Did  you  think  you  were  going  on  an  indefinite  vacation?  A. 
I  couldn’t  say,  for  I  didn’t  know. 

Q.  Well,  what  did  you  think?  A.  I  had  no  idea. 

Q.  And  you  want  to  tell  this  jury  you  made  no  inquiry  to  find  out, 
and  I  vouchsafed  no  information?  A.  I  didn’t  make  any  inquiries  of 
you. 

Q.  Mrs.  Andrews,  on  the  date  that  I  talked  with  you,  did  you  in 

anywise,  form  or  manner  identify  Nicolo  Sacco  as  the  man  that  you  saw, 

or  claim  to  have  seen,  on  April  15,  1920? 

*  *  *  * 

A.  You  mean,  did  I  recognize  him  as  the  man?  No,  sir,  I  didn’t 
tell  you  that  way. 

*  *  *  * 

Q.  Let  me  summarize  this.  Were  you  shown  in  the  various  groups 
of  photographs  you  were  shown,  were  you  shown  three  separate  and  dis¬ 
tinct  photographs  of  the  defendant  Sacco,  at  the  time  that  I  talked  to  you? 

The  Court.  You  may  answer  that  question. 

A.  You  mean,  was  I  shown  pictures  of  him? 

Q.  Yes.  A.  So  that  I  would  know  that  it  was  him? 

Q.  I  don’t  know  about  that,  but  did  I  show  you  a  large  group  of 
photographs,  among  which  were  three  separate  and  distinct  photographs 
of  the  defendant  Sacco,  at  the  time  I  talked  with  you?  A.  I  don’t 
remember. 
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Q.  Well,  would  you  say  that  I  did  not?  A.  I  can’t  say,  Mr. 
Moore,  whether  you  did  or  did  not. 

Q.  At  any  rate,  you  saw  no  photograph,  or,  did  you  see  any  photo¬ 
graph,  one,  two  or  three,  which  you  even  suggested  or  intimated  to  me 
in  any  way  was  the  photographs  of  the  man  you  saw  on  April  15th,  1920? 
A.  The  only  way  that  I  can  answer  you  is,  that  I  did  show  you  one  that 
I  said  resembled  the  man  that  I  saw. 

Q.  And,  as  to  that  one,  you  said  that,  while  he  resembled,  he  was 
not  the  man?  A.  No,  sir,  I  didn’t  make  that  statement  to  you. 

Q.  Do  you  remember  that  there  was  two  people  with  me  at  the  time 
I  talked  with  you,  as  my  recollection  is,  one  a  gentleman  and  the  other 
the  young  lady  stenographer,  is  that  right?  A.  There  was  two  men, 
I  believe,  with  you. 

Q.  And  a  young  lady  who  had  a  stenotype  machine?  A.  Yes. 
Q.  And  took  her  notes  by  stenotype  machine,  do  you  remember  that? 
A.  Yes,  sir. 

Q.  And  she  was  there  from  the  beginning  of  the  conversation  to 

the  end  of  the  conversation,  wasn’t  she?  A.  Yes,  sir. 

*  *  *  * 

Q.  She  was  present  during  the  entire  conversation  between  you 

and  I?  A.  Yes,  sir. 

*  *  *  * 

Q.  I  say,  she  was  present  during  the  entire  conversation?  A. 

Yes. 

Q.  Was  that  conversation  held  in  your  own  rooms  in  the  Alhambra, 
or  in  the  room  of  some  friend?  A.  It  was  in  my  own  room. 

Q.  In  your  own.  I  was  not  certain  as  to  that.  Mrs.  Andrews,  you 
are  now  living  in  the  Alhambra  House  at  Quincy,  is  that  right?  A. 
Yes,  sir. 

Q.  How  long  have  you  lived  there?  A.  Three  years  the  14th 
of  last  February. 

Q.  How  many  rooms  do  you  have  there?  A.  Two. 

Q.  That  is  a  rooming  house,  or  hotel,  or  what?  A.  It  is  not 
a  rooming  house ;  it  is  not  a  hotel. 

Q.  Do  you  rent  rooms  out?  A.  Rent  rooms  out? 

Q.  Yes,  ma’am.  A.  What  do  you  mean  by  that? 

Q.  Are  you  renting  any  rooms?  You  say  you  have  two  rooms? 
A.  Yes,  sir. 

Q.  They  are  adjoining  rooms?  A.  Adjoining  rooms?  You 
mean,  one  room  you  can  go  to  another  without  going  out,  or  do  you  mean 
a  room  you  go  out  into  the  hall  and  then  go  into? 

Q.  Are  they  adjoining  in  the  sense  you  go  into  a  hall  and  pass  from 
one  room  to  the  other  by  means  of  the  hall?  A.  Yes,  sir, 

Q.  Not  by  any  means?  A.  No,  sir. 

Q.  What  are  the  numbers  of  your  rooms  there?  A.  8  and  9. 

Q.  Now,  you  rent  rooms  8  and  9,  do  you?  A.  Yes,  sir. 
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Q.  You  occupy  room  number  what?  A.  9. 

Q.  And  you  rent  number  what?  A.  8. 

Q.  I  believe  you  said  that  you  are  a  nurse,  a  practical  nurse? 
A.  I  said  I  was  an  attendant  for  an  invalid,  Mr.  Moore. 

Q.  And  this  room  that  you  are  renting  is  rented  to  whom? 
A.  Rented  to  whom?  Why,  it  is  rented  to  the  man  I  am  taking  care  of. 

Q.  Mr.  Who?  A.  Is  it  necessary  for  me  to  have  to  tell  all  of 
this? 

Q.  You  may  answer,  please. 

The  Court.  You  may  answer. 

A.  It  is  rented  to  a  Mr.  Cummings,  who  I  am  taking  care  of. 

Q.  How  long  have  you  been  taking  care  of  him?  A.  Since  the 
middle  of  last  October. 

Q.  Have  you  been  —  I  assume  that  that  has  taken  all  of  your  time 
and  energy  during  that  period  since  October  of  1920,  so  that  you  have 
done  no  outside  work,  is  that  right?  A.  Excepting  at  the  time,  as  I 
told  you,  I  worked  in  the  restaurant  when  you  were  there  to  see  me.  I 
was  waiting  then  to  go  to  work. 

Q.  Now,  what  restaurant  did  you  work  in?  A.  It  is  called  the 
Sea  Grill,  on  Hancock  Street. 

Q.  In  Quincy?  A.  Yes,  sir. 

Q.  How  long  did  you  work  there?  A.  Well,  I  was  there,  —  I 
wouldn’t  want  to  say  over  four  weeks,  if  I  was  there  that. 

Q.  What  month  was  that?  A.  I  would  say  it  was  in  February, 
the  latter  part. 

Q.  Latter  part  of  February  of  1920?  A.  Yes,  sir. 

Q.  1921,  I  mean?  A.  Yes,  sir. 

Q.  Of  this  year?  A.  Yes,  sir. 

Q.  And  was  it  during  that  period  of  time  —  When  did  you  go 
there,  in  January  or  February?  A.  Why,  I  can’t  remember  whether  it 
was  the  latter  part  of  January,  but  it  might  have  been  the  latter  part  of 
February. 

Q.  Were  you  working  there  when  I  was  talking  to  you?  A.  No, 
sir,  I  was  waiting  to  go  to  work  there. 

Q.  Then,  you  weren’t  working  at  all  when  I  talked  with  you?  A. 
I  was,  yes,  sir. 

Q.  With  whom?  A.  With  Mrs.  Lancaster. 

Q.  Where?  A.  In  the  Alhambra  Building. 

Q.  What  were  you  doing?  A.  I  was  doing  housework  for  her. 

Q.  Then,  some  time  thereafter  you  took  this  place  in  the  Sea  Grill 
restaurant  and  worked  there  for  a  month  or  more?  A.  After  I  had 
talked  with  you,  yes,  sir. 

Q.  And  during  that  while  you  were  in  the  Sea  Grill,  who  took  care 
of  the  invalid?  A.  Why,  the  nurses  in  the  hospital. 

Q.  Was  he  in  the  hospital  during  that  period?  A.  Yes,  sir, 
he  was. 
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Q.  Then  he  came  back  from  the  hospital  thereafter?  A.  Yes, 
sir. 

Q.  And  have  you  done  any  work  since  that  time?  A.  Besides 
taking  care  of  Mr.  Cummings? 

Q.  Yes.  A.  Yes,  sir,  I  have. 

Q.  Where?  A.  I  worked  for  Mrs.  Lancaster. 

Q.  In  the  Alhambra  House?  A.  Yes,  sir. 

Q.  Taking  care  of  the  rooms?  A.  Yes,  sir. 

Q.  Anywhere  else?  A.  Yes,  sir.  I  worked  for  Mr.  Kincaid, 

the  owner  of  the  Alhambra  Building. 

Q.  In  the  building?  A.  Yes,  sir. 

Q.  How  long  did  you  work  for  him?  A.  I  worked  for  him  four 
weeks. 

Q.  What  else?  A.  I  worked  for  the  people  who  own  the  theatre 
downstairs,  also. 

Q.  What  doing?  A.  Cleaning  the  theatre. 

Q.  What  else  have  you  done?  A.  Outside  of  that,  I  have  done 

nothing  but  take  care  of  the  man,  as  I  told  you. 

Q.  Now,  you  moved  into  the  Alhambra  on  what  date?  A.  Why, 
I  moved  in  the  Alhambra  on  the  14th  of  February. 

Q.  What  year?  A.  1918. 

Q.  1918?  A.  Yes,  sir. 

Q.  In  February?  A.  Yes,  sir. 

Q.  You  lived  there  continuously  since?  A.  Yes,  sir. 

Q.  Since  February  of  1918  you  have  lived  continuously  at  the  Al¬ 
hambra  at  Quincy?  A.  I  have,  yes,  sir. 

Q.  Where  did  you  live  previous  to  that?  A.  Right  across  the 
street. 

Q.  What  place  is  that?  A.  The  Johnson  Building. 

Q.  How  long  did  you  live  there?  A.  I  can’t  just  say.  I  would 
say  a  period  of  six  months,  perhaps  more. 

Q.  What  were  you  doing  during  that  period  of  time?  A.  I  was 
employed  as  a  waitress  in  the  Ideal  restaurant  in  Quincy. 

Q.  Where  were  you  previously  to  that,  before  you  went  to  the 
Johnson  house?  A.  Where  was  I  previous  to  that? 

Q.  Yes.  A.  I  was  employed  at  the  Boulevard  Hotel  at  Nan- 
tasket. 

Q.  How  long  were  you  there?  A.  I  was  there  for  the  season. 

Q.  What  year  was  that?  A.  That  was  1917. 

Q.  Where  were  you  previously  to  that?  A.  At  the  Boulevard 
Hotel. 

Q.  Where?  A.  Nantasket. 

Q.  How  long  were  you  there?  A.  For  the  season. 

Q.  What  year  was  that?  A.  The  year  previous  to  that,  1916. 

Q.  What  were  you  doing  during  the  period  when  the  season  was 
not  on  at  the  hotel?  A.  What  was  I  doing?  I  was  doing  sewing, 
housework,  any  kind  of  work  I  could  get  to  do,  sir.  Working  in  a  store. 
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Q.  Now,  going  back.  You  say  you  came  from  what  town  in  Maine? 

A.  Augusta,  Maine. 

Q.  Went  to  school  there?  A.  I  went  to  school  in  Chelsea. 

Q.  Were  you  married  at  Chelsea,  Mrs.  Andrews?  A.  I  was 
married  in  Chelsea,  yes,  sir. 

Q.  How  long  did  you  reside  there?  A.  You  mean,  after  I  was 
married  how  long  I  resided  in  Chelsea? 

Q.  Yes.  A.  I  couldn’t  say.  Probably  two  years,  or  probably 

more. 

Q.  Then  where  did  you  move  to?  A.  To  Augusta. 

Q.  Back  to  Augusta?  A.  Yes,  sir. 

Q.  How  long  did  you  remain  in  Augusta?  A.  Why,  I  can’t  say 
how  long  I  remained  in  Augusta. 

Q.  Was  that  your  home?  Was  your  people  living  there?  A.  I 
have  no  people. 

Q.  Then,  from  Augusta  where  did  you  go?  A.  To  Winthrop, 
Maine. 

Q.  How  long  did  you  live  at  Winthrop,  Maine,  and  what  years? 
A.  Why,  I  can’t  just  remember,  Mr.  Moore,  the  year  I  was  in  Winthrop. 

Q.  What  address  did  you  live  at  in  Winthrop?  A.  Just  simply 
Winthrop,  Maine. 

Q.  What  was  your  husband’s  name  ?  I  believe  you  took  your  maiden 
name.  A.  I  did,  yes,  sir. 

Q.  What  was  your  husband’s  name?  A.  His  name  was  Hassam. 

*  *  *  * 

Q.  Mrs.  Andrews,  on  what  dates  did  you  live,  between  what  dates 
did  you  live  at  Gardiner,  Maine?  A.  In  Gardiner,  Maine?  Why,  sir, 
I  never  lived  in  Gardiner,  Maine. 

Q.  Never  lived  there  at  all?  A.  No. 

Q.  Did  you  ever  live  in  any  other  place  in  Maine  than  Augusta? 

A.  I  told  you  I  lived  in  Augusta  and  I  lived  in  Winthrop  and  I  lived  in 
Chelsea. 

Q.  Any  other  place  in  Maine?  A.  No,  sir. 

*  *  *  * 

Mr.  Katzmann.  If  your  Honor  please,  the  Commonwealth  with¬ 
draws  the  objection  heretofore  made  to  the  question  by  Mr.  Moore  about 
the  letter. 

The  Court.  All  right.  You  may  inquire. 

Mr.  Moore.  I  would  say  this,  your  Honor,  that  as  I  told  you  at  the 
time  of  the  examination,  that  I  am  in  the  act  of  securing  the  data,  and 
until  it  is  actually  in  the  possession  of  the  defense,  we  would  defer  the 
cross-examination  upon  that  issue  until  it  is  actually  in  our  possession. 

The  Court.  Then  the  ruling  of  the  Court  was  satisfactory  to  the 
defense? 

Mr.  Moore.  Yes.  Of  course,  that  is  rather,  —  yes,  I  will  accept  that 
situation. 
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The  Court.  In  other  words,  the  District  Attorney  says  that  you 
may  cross-examine  now  in  regard  to  the  contents  of  that  letter,  if  you  de¬ 
sire,  but  I  understand  you  to  say  you  do  not  desire  now  but  would  rather 
wait  until  you  obtain  the  letter  itself,  if  you  can. 

Mr.  Moore.  Yes,  I  agree  to  that. 

The  Court.  With  that  understanding,  it  may  be  done. 

Mr.  Moore.  Yes. 

Cross-examination. 

Q.  (By  Mr.  Jeremiah  McAnarney.)  One  or  two  questions  I  did  not 
get  clear.  You  went  with  this  woman  —  I  haven’t  gotten  her  name  now  — 
the  lady  who  accompanied  you,  what  was  her  name?  A.  Mrs.  Camp¬ 
bell. 

Q.  Mrs.  Campbell?  A.  Yes. 

Q.  You  went  with  her  to  this  factory,  Rice  &  Hutchins,  —  to  these 
factories,  Rice  &  Hutchins  and  Slater  &  Morrill?  A.  Yes. 

Q.  And  did  you  both  get  positions?  You  told  us  you  did.  Did  she 
get  a  position?  A.  At  the  Rice  &  Hutchins  factory,  yes,  sir. 

Q.  That  is,  you  both  got  positions  there?  A.  Yes,  sir. 

Q.  And  do  you  know  how  long  she  worked  there?  A.  Why,  she 
did  not  work  as  long  as  I  did,  but  I  can’t  say  just  how  long  she  worked 
there. 

Q.  How  long  did  you  work  there?  A.  I  worked  there  from  April 
until  sometime  in  October. 

Q.  When  do  you  think  that  she  got  through?  A.  Well,  I 
wouldn’t  want  to  say.  I  don’t  hardly  think  she  was  there  more  than  two 
months,  anyway. 

Q.  While  you  were  working  there,  where  were  you  living?  A. 
While  I  was  working  there? 

Q.  Yes.  A.  In  the  Alhambra  Building. 

Q.  While  she  was  working  there,  where  was  she  living?  A.  In 
the  Alhambra  Building. 

Q.  And  you  were  both  living  together?  A.  No,  sir. 

Q.  And  you  used  to  come  and  go  together?  A.  Yes,  sir. 

Q.  Did  she  work  in  the  same  room  in  the  Rice  &  Hutchins  factory 
that  you  did?  A.  Yes,  sir. 

Q.  What  was  she  doing?  A.  She  worked  in  the  stitching  room. 

Q.  Stitching?  A.  You,  mean,  what  kind  of  work  she  was  doing? 

Q.  Yes.  A.  Lining  tongues. 

Q.  She  was  lining  tongues?  A.  Yes. 

Q.  And  what  work  were  you  doing?  A.  I  was  what  they  call  toe 
closing. 

Q.  What  was  the  work  she  did?  You  saw  her  working?  A. 

Yes. 

Q.  What  really  did  she  do?  Tell  us  what  she  was  doing  when  you 
saw  her  at  her  bench,  —  what  was  she  doing?  A.  She  was  putting 
tape  I  do  not  know  as  you  would  just  call  it  tape  —  the  lining  on  the 
tongue  that  goes  in  the  shoe,  stitching  them  on. 
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Q.  Then,  she  was  stitching  at  a  stitching  machine,  stitching  the  edge 
that  goes  around  the  tape  which  goes  around  the  tongue  of  a  shoe,  ladies’ 
shoes?  A.  No,  not  the  tape.  It  is  the  same  as  this  (indicating)  would 
be  the  tongue  here  (indicating).  There  is  a  lining  like  that  goes  right 
down  in  the  tongue. 

Q.  Well,  on  ladies’  boots,  shoes?  A.  Yes. 

Q.  Well,  then,  I  think  I  understand  you,  that  she  was  a  stitcher 
stitching  something,  doing  some  work  in  stitching  on  the  tongue  of  ladies’ 
boots?  A.  Yes,  sir. 

Q.  And  shoes.  And  in  what  room  did  she  work?  A.  She  worked 

in  the  stitching  room. 

Q.  That  is  on  what  floor?  A.  I  do  not  know  just  whether  it 
would  be  on  the  third  or  fourth  floor,  I  can’t  remember  that.  It  is  the 
highest,  the  stitching  room  is  always  the  highest. 

Q.  You  had  never  before  been  to  either  one  of  those  factories  before 
the  day  you  went  to  get  work?  A.  You  mean,  I  never  had  been  in 
them  before. 

Q.  I  mean,  you  had  never  been  there  before?  A.  Until  I  went 
there  that  day? 

Q.  That  is  the  question.  You  hadn’t,  had  you?  A.  No. 

Q.  Neither  had  she,  as  far  as  you  know?  A.  No. 

Q.  Had  she  worked  in  a  shoe  factory,  to  your  knowledge,  before? 
A.  Not  that  I  know,  sir. 

Q.  Did  you  have  in  mind,  when  you  went  to  Braintree,  did  you  have 
in  mind  working  in  one  place  or  the  other,  Rice  &  Hutchins’  factory  or 
Slater  &  Morrill’s?  Did  you  have  in  mind  a  preference  for  one  or  the 
other?  A.  I  had  in  mind  this  way,  that  we  would  try  the  Slater  & 
Morrill  first. 

Q.  You  had  had  that  in  mind,  anyway?  A.  Yes. 

Q.  That  is  why  you  went  to  the  Slater  &  Morrill  factory?  A. 

Yes. 

Q.  You  went  into  the  factory.  You  came  down  the  sidewalk? 

A.  Yes. 

Q.  Went  into  the  yard,  went  into  a  door  which  looked  as  though  it 
was  the  entrance  to  the  building,  —  you  haven’t  nodded.  You  did,  didn’t 
you?  A.  There  is  a  couple  of  entrances  to  the  building.  Which  one 
do  you  mean? 

Q.  You  did  not  go  in  but  one,  did  you?  A.  No,  sir. 

Q.  That  is  the  one  I  am  talking  about.  A.  Well,  I  cannot  answer 

to  that  because  there  are  two  or  three  entrances  there  I  could  have  gone  in. 

Q.  I  am  talking  about  the  one  you  went  in.  Now,  forget  the  others. 
A.  You  mean  you  want  me  to  tell  it  was  a  side  entrance? 

Q.  No.  I  want  you  to  answer  that  question.  A.  I  can’t  answer 
it,  Mr.  McAnarney,  until  I  understand  how  I  should  answer  it. 

Q.  All  I  want  you  to  do  is  to  answer  it  truthfully,  and  we  will  let  the 
understanding  go.  Repeat  the  question. 
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Mr.  Katzmann.  One  moment.  I  ask  that  remark  be  stricken  from 
the  record. 

Mr.  McAnarney.  I  submit  there  is  no  occasion  for  comment  by  the 
witness.  My  question  is  plain  and  I  do  not  want  to  mislead  Mrs.  Andrews, 
neither  do  I  want  the  question  confused.  If  there  is  anything  in  the  ques¬ 
tion  that  is  not  clear,  you  kindly  state  so  and  I  will  reframe  it. 

The  Court.  Wasn’t  that  what  she  was  saying,  that  she  did  not 
understand  it?  Go  back  two  questions. 

Mr.  McAnarney.  No,  my  meaning  — 

(The  testimony  is  read  beginning  with  question: 

‘Q.  You  went  into  the  factory.  You  came  down  the  sidewalk’  — 
down  to  the  answer : 

‘A.  I  can’t  answer,  it,  Mr.  McAnarney,  until  I  understand  how  I 
should  answer  it’.) 

The  Court.  What  is  there  about  that  question  you  did  not  under¬ 
stand? 

The  Witness.  I  did  not  understand  which  entrance,  but  I  do  now, 
sir. 

The  Court.  All  right.  You  may  answer  it,  if  you  please. 

The  Witness.  I  would  say  it  was  a  side  entrance  like.  It  wasn’t 
what  I  would  call  a  front  entrance. 

Q.  The  side  of  this  building  is  next  the  street,  isn’t  it,  or  is  it? 
A.  You  probably  call  this  here  (indicating)  the  side,  and  I  call  this  (in¬ 
dicating)  the  side. 

Q.  The  building  sets  somewhat  oblique.  Perhaps  that  wouldn’t  be 
fair.  Would  you  understand  this  map  if  I  pointed  it  out  to  you?  Here 
(indicating)  is  the  depot,  —  the  railroad  track  is  here.  Here  (indicat¬ 
ing)  is  the  station,  and  here  (indicating)  is  the  railroad  track.  If  you 
got  up  at  the  depot  — 

Q.  You  come  down  over  these  railroad  tracks,  and  this  (indicating) 
is  Pearl  Street;  this  (indicating)  is  Rice  &  Hutchins  factory.  It  would  be 
on  your  right-hand  side  when  you  were  coming  down.  Then  you  would 
come  right  by  the  entrance,  —  by  the  intersection  of  those  streets.  You 
are  continuing  down  Pearl,  and  you  come  to  the  Slater  &  Morrill.  That 
building  represents  the  Slater  &  Morrill.  Now,  is  the  situation  clear  in 
your  mind,  this  plan?  A.  Yes,  sir,  I  think  I  know  what  you  mean 
now. 

Q.  You  would  come  right  down  past  the  Rice  &  Hutchins  factory 
on  your  right?  A.  Yes. 

Q.  You  continued  down  there  and  you  got  to  Slater  &  Morrill? 
A.  Yes. 

Q.  Now,  Slater  &  Morrill,  you  say  you  entered  it  on  the  end,  on  the 
side  of  the  building?  A.  I  did  not  enter  it  on  this  end.  This  (indicat¬ 
ing)  would  be  the  end. 

Q.  This  (indicating)  would  be  the  end  here  (indicating)  ?  A. 
Yes.  I  did  not  go  in  that  door,  but  I  did  come  in  here  (indicating)  and 
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went  in  some  door  here  (indicating). 

Q.  There  is  a  door,  quite  a  prominent  door,  on  the  side  of  the  fac¬ 
tory,  isn’t  there?  A.  Yes. 

Q.  And  you  went  in  that  door  because  it  appeared  to  be  a  door  that 
was  used  for  that  purpose,  didn’t  you?  A.  It  appeared  an  entrance 
into  the  factory. 

Q.  Very  good.  And  you  were  in  there  about  how  long?  A.  Why, 

I  would  say  I  was  in  there  fifteen  minutes. 

Q.  By  the  way,  when  you  went  in  there  you  noticed  an  automobile? 
A.  Yes. 

Q.  Now,  you  looked  at  the  plan,  and  look  at  it  again.  A.  (The 

witness  does  so.) 

Q.  You  noticed  the  driveway  just  along  which  you  traveled  as  you 
went  into  Slater  &  Morrill’s,  didn’t  you?  A.  Yes. 

Q.  You  see  this  driveway  here  (indicating).  Now,  here  (indi¬ 
cating)  is  the  end  of  the  building  next  to  the  street,  —  a  dirt  sidewalk 
there  (indicating).  Here  (indicating)  is  the  sidewalk,  and  across  from 
the  building.  See.  Swing  here  (indicating).  This  (indicating)  will  be 
the  sidewalk  in  here.  This  (indicating)  is  the  street,  —  all  this  is  the 
street  (indicating).  Now,  where  was  this  automobile?  Could  you  point 
out  now  to  where  that  automobile  was  standing  when  you  went  into  the 
factory?  A.  Why,  I  don’t  — 

Q.  If  the  plan  confuses  you,  say  so,  but  if  it  is  clear —  A.  It 

does  confuse  me,  because  really  I  haven’t  seen  that  plan,  and  I  don’t  under¬ 
stand  it.  I  could  show  you  on  the  picture  you  have  there. 

Q.  I  would  like,  if  it  is  possible,  for  you  to  show  it  on  the  plan.  May 
I  ask  this?  Was  it  across  from  the  building  to  the  other  side  of  that  drive¬ 
way?  A.  No. 

Q.  Or  was  it  up  against  the  building?  A.  It  was  on  the  very 
same  side  the  building  was. 

Q.  And  how  near  was  the  automobile?  You  have  testified  it  was 
about  thirty  feet  from  the  building.  This  plan  is  ten  feet  to  an  inch.  That 
would  be  approximately  across  there  —  if  I  may  estimate,  Mr.  Katzmann, 
perhaps  thirty  feet.  If  it  was  thirty  feet  from  the  building,  that  would 
bring  it  about  to  the  edge,  if  your  estimate  was  right,  of  thirty  feet.  Hav¬ 
ing  your  previous  answer  in  mind  that  the  automobile  was  thirty  feet 
from  the  building,  if  it  be  thirty  feet  from  there  to  there  (indicating),  then 
the  automobile  was  over  there  (indicating),  was  it  not?  A.  Well,  I 
do  not  know,  sir. 

Q.  I  will  measure  that  so  as  to  be  accurate  on  that.  (Counsel  meas¬ 
ures.  ) 

Mr.  Jeremiah  McAnarney.  Mr.  Katzmann,  possibly  three  inches, 
—  or,  Mr.  Williams,  pardon  me,  from  the  end  of  the  building  across  to  the 
other  side  of  the  street,  and  the  scale  being  ten  inch. 

Mr.  Williams.  You  say  it  is  across  the  street?  That  is  the  yard 
you  are  pointing  to. 

Mr.  Jeremiah  McAnarney.  This  (indicating)  is  a  street  driveway, 
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she  walked  up.  It  is  called  ‘dirt  driveway’  on  the  plan. 

Mr.  Williams.  That  is  not  Pearl  Street. 

Q.  Do  you  understand  it  was  across  the  street  on  the  other  side? 
A.  No,  it  was  not. 

Q.  It  was  on  the  same  side?  A.  It  was  on  the  same  side  as  the 
factory  is  on. 

Q.  Was  the  automobile  between  the  factory  and  the  street  or  to  one 
side?  Now,  you  remember  you  are  walking  in  there.  You  turn  in  here 
(indicating).  Now,  was  the  automobile  between  the  factory  and  Pearl 
Street,  the  street  you  came  down,  or  was  it  on  one  side  of  the  driveway  in 
which  you  walked,  and  in  the  dirt?  A.  It  was  on  the  side  of  the  street 
where  I  would  turn  to  go  into  the  driveway. 

Q.  And  it  was  on  your  right-hand  side,  as  you  walked  into  the  build¬ 
ing?  A.  Why,  no,  sir,  it  would  not  be  on  my  right-hand  side  as  I 
walked  into  the  building. 

Q.  Then  it  would  be  on  your  left-hand  side?  A.  It  would  be  on 
my  left-hand  side,  as  I  walked  into  the  Slater  yard. 

Q.  Well,  as  you  walked  into  the  Slater  yard,  it  was  on  your  left-hand 
side?  A.  Yes. 

Q.  How  far  from  the  front  corner  of  the  building  was  the  automo¬ 
bile?  You  have  swung  in  here  (indicating),  I  assume?  A.  Yes. 

Q.  How  far  back  from  this  corner,  if  it  was,  was  the  automobile? 
A.  I  couldn’t  say. 

Q.  Could  you  give  us  your  best  judgment  now?  A.  Why,  I 
would  say  it  wasn’t  very  far  from  the  corner  of  the  building. 

Q.  Some  distance  back,  but  you  do  not  undertake  to  say  how  far? 
A.  No,  sir,  I  wouldn’t  say. 

Q.  Would  you  say  it  was  down  there  half  the  length  of  this  room? 
A.  I  would  say  it  was  as  far  from  the  corner  of  the  Slater  factory, 
say  that  (indicating)  would  be  the  corner  there.  I  would  say  it  was  as 
far  from  that  corner  as  would  be  to  like  that  would  be  out  there  (indi¬ 
cating)  . 

Q.  Well,  in  this  room,  how  far  back  from  the  corner  was  it?  Some 
object  in  this  room,  indicate.  A.  I  would  not  say  any  further  than 
down  halfway  to  the  desk  there. 

Q.  Halfway?  A.  Yes,  right  there  where  the  second  row  of  of¬ 
ficers  are. 

Q.  The  second,  you  mean  here  (indicating)  ?  A.  Right  there 
where  those  ink  bottles  are  (indicating). 

Q.  Here  (indicating)  ?  A.  No,  the  next  one. 

Q.  The  next  one  (indicating)  ?  A.  No,  the  next  one. 

Q.  Go  back?  A.  No  this  right  in  front  of  Mr.  Moore. 

Q.  Oh,  ink  bottles?  I  did  not  get  the  word.  Halfway  the  distance. 
Well,  we  will  approximate  that  eighteen  feet.  Nine  or  ten  feet  back  from 
the  corner  of  the  building.  Is  that  about  the  way  it  appears  to  you? 
A.  Why,  I  would  think  so. 

Q.  Very  well.  Then  it  was  nine  or  ten  feet  back  from  the  corner,  and 


229 


thirty  feet  across  from  the  corner,  thirty  feet  away  from  the  corner  of  the 
building.  That  is  your  judgment,  is  it?  A.  Well,  I  did  not  say  it  was 
thirty  feet  away. 

Q.  I  thought  I  understood  you  to  say  Saturday  the  automobile  was 
thirty  feet  away  from  the  corner  of  the  building?  A.  No,  sir,  I  said 
I  didn’t  just  know,  but  I  showed  you  how  far  it  was. 

Q.  Didn’t  you  really  say  it  was  as  far  as  some  object  in  this  room 
down  to  the  officer  here  (indicating)  ?  A.  I  do  not  think  it  was  way 
down  there  (indicating) .  No,  sir. 

Q.  Didn’t  you  testify  last  Saturday  it  was?  Don’t  you  remember 
they  measured  it  off  and  they  agreed  on  thirty  feet  ?  A.  I  do  not  think 
it  was  away  down  to  where  the  officer  is. 

Q.  Isn’t  that  where  you  pointed  out  last  Saturday?  A.  I  do  not 
think  it  was  as  far  as  that. 

Q.  Isn’t  that  where  you  pointed  out  last  Saturday.  A.  Not  way 
down  to  where  he  is  sitting,  I  do  not  think  so. 

Q.  Where  do  you  think  it  was  you  pointed  out  last  Saturday? 
A.  Almost  to  where  he  is,  but  not  to  where  he  is  siting. 

Q.  Where  do  you  think  it  was  you  pointed  out  last  Saturday? 
A.  Down  below  the  rail. 

Q.  How  far  below  the  rail?  A.  Not  to  where  the  officer  is  sit¬ 
ting.  Just  a  little  this  side  of  him. 

Q.  How  near  this  side  of  the  officer  did  you  put  it  last  Saturday? 
A.  You  mean,  how  near? 

Q.  Yes,  on  this  side  of  the  officer,  did  you  put  it  last  Saturday? 
A.  I  do  not  know  just  how  to  answer  that. 

Q.  You  say  you  do  not  think  last  Saturday  you  put  it  back  to  that 
corner  where  the  officer  is?  A.  No,  sir. 

Q.  How  far  down  there  did  you  put  it  last  Saturday  when  you  were 
testifying?  A.  I  do  not  think  to  as  far  back,  I  think,  as  to  where  he 
is  sitting  now. 

Q.  How  far  back  did  you  put  it?  A.  I  do  not  want  to  say  half¬ 
way,  because  I  thought  it  was  a  little  further  than  halfway. 

Q.  Just  about  how  far?  I  want  just  what  you  honestly  think. 
Never  mind  what  you  said  last  Saturday.  What  do  you  honestly  think 
now?  A.  I  think,  if  you  had  somebody  go  down  there  I  could  tell  you 
better. 

Q.  I  will  go  down,  and  you  stop  me  when  I  am  coming  back. 

Q.  Now,  you  tell  me  when  you  think  I  am  where  the  automobile  was. 

(Mr.  McAnarney  starts  to  walk  toward  witness  stand.) 

A.  Just  back  there  a  little  ways. 

Q.  Back  here  (indicating)  ?  A.  Yes. 

Q.  Tell  me.  A.  I  think  it  was  about  there  (indicating). 

Q.  About  here  (indicating)  ?  A.  Yes,  sir. 

Q.  About  three  feet?  Call  it  twenty-seven  feet,  then.  So,  then, 
the  automobile  was  about  —  we  will  call  for  the  record  —  about  twenty- 
seven  feet,  from  the  corner,  and  ten  feet  back.  Well,  if  that  is  thirty  feet 
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across  there  (indicating),  lady,  the  automobile  then  would  be  pretty  near 
on  the  side  of  that  road,  wouldn’t  it? 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

Mr.  Jeremiah  McAnarney.  I  submit  it. 

Mr.  Katzmann.  I  object. 

The  Court.  Read  the  question. 

(The  question  is  read) 

The  Court.  Now,  I  will  hear  you.  Do  you  understand  the  question? 

Mr.  Katzmann.  My  objection  is  that  my  Brother  McAnarney  points 
over  here  (indicating)  and  the  witness  has  once  before  said  it  was  not 
there.  It  was  on  Pearl  Street.  She  said  it  was  a  distance  that  she  in¬ 
dicated  this  morning  from  the  factory  on  Pearl  Street.  She  placed  it  on 
her  left,  coming  in,  and  that  it  was  halfway  another  distance,  which  I 
think  we  estimated  at  eighteen  feet,  out  from  the  line  of  the  building,  out 
from  the  line  of  the  building  in  the  direction  of  the  street.  Not  over  here 
(indicating).  She  has  not  said  so  at  any  time.  She  specifically  once  said 
it  was  not  in  the  driveway.  It  was  on  the  street.  You  take  thirty  feet 
and  you  can  swing  it  and  put  them  in  a  number  of  places,  put  me  down 
here  (indicating)  in  the  street  or  around  here  any  place.  It  is  thirty  feet 
or  twenty-seven,  but  she  said  specifically  not  in  here  (indicating),  but  on 
the  street.  And  then  my  brother  comes  back  and  asks  the  witness  about 
a  place  in  the  driveway.  She  has  specifically  said  it  was  not  in  the  drive¬ 
way. 

The  Court.  I  suppose  that  may  be,  but  in  cross-examination  he  may 
ask  if  it  was  not  in  some  other  place  than  what  she  has  already  testified  to. 

Mr.  Katzmann.  Yes,  certainly,  but  his  question  is,  ‘Then’  it  was 
here.  That  is  the  question. 

Mr.  Jeremiah  McAnarney.  I  submit  that  question  just  exactly  as 
it  stands. 

The  Court,  (to  the  witness).  You  understand  it?  I  will  let  you 
read  it  again.  Pay  attention  to  the  question,  please. 

(The  question  is  read.) 

The  Court.  That  is  assuming  it  was  twenty-seven  feet. 

Mr.  Jeremiah  McAnarney.  Just  exactly  what  she  said. 

The  Court.  Do  you  understand  the  question? 

The  Witness.  You  mean  the  automobile  would  be  pretty  near  on 
the  side  of  the  road?  Is  that  what  you  wanted  me  to  answer,  whether  it 
was  on  the  side  of  the  road  or  not? 

Mr.  Jeremiah  McAnarney.  I  ask  an  answer  to  that  complete 
question. 

The  Court.  I  think  the  witness  has  a  right — 

The  Witness.  All  I  can  answer  you  is  this, — it  was  on  the  side. 

Mr.  Jeremiapi  McAnarney.  If  the  witness  says  that  she  doesn’t 
understand  the  question,  that  is  another  thing.  She  has  answered.  The 
record,  will  show  she  did,  but  in  view  of  the  statements  that  have  been 
made  in  answer  to  your  Honor’s  suggestion  by  Mr.  Katzmann,  I  take  it 
now  whatever  she  wants  to  say.  I  submit  I  am  entitled  to  that  question 
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and  it  is  a  plain  question.  She  has  given  the  feet  here.  She  said  the 
automobile  was  down  ten  feet  from  the  driveway,  on  the  corner.  She 
said  the  automobile  was  thirty  feet.  She  now  says  about  twenty-seven 
feet  from  the  corner  of  the  building.  I  now  draw  the  position,  or  point 
the  position  on  the  map,  and  I  say  to  her  as  my  question  does :  ‘Then  the 
automobile  would  be  pretty  near  on  the  side  of  the  road,  would  it  not?’  I 
have  stated  exactly  it,  and  I  think  I  am  entitled  to  it. 

The  Court.  (To  the  witness.)  If  you  understand  the  question,  you 
may  answer  it.  If  you  do  not,  you  have  a  right  to  have  another  question 
put  that  you  may  understand  what  that  question  is.  The  witness  has  a 
right  to  have  her  questions  put  in  such  a  manner  that  she  can  answer  them. 
That  will  apply  to  you. 

The  Witness.  I  am  afraid,  sir,  I  did  not  understand  it. 

Q.  You  understand  me  when  I  say— 

Mr.  Jeremiah  McAnarney.  Read  the  question,  Mr.  Stenographer, 
and  I  will  pick  it  up  right  along  as  it  starts  in. 

(A  portion  is  read  as  follows: 

‘Q.  So  then  the  automobile  was  about — we  will  call  for  the 

record — about  twenty-seven  feet  from  the  corner,  and  ten  feet  back.’) 

Q.  So  now  we  will  say  that  you  have  testified  that  the  automobile 
was  twenty-seven  feet  from  the  corner  of  the  building,  and  that  it  was 
ten  feet  back  from  the  front  of  the  building  as  you  have  testified.  You 
understand  me  now,  don’t  you.  A.  Yes. 

Q.  So  that  would  be  ten  feet  back?  A.  Yes. 

Q.  And  you  say  it  is  twenty-seven  feet  from  the  corner.  Now,  that 
would  bring — if  this  is  thirty  feet  across  here — that  would  bring  the — 
and  that  line  there  (indicating),  meaning  the  sidewalk,  and  it  is  thirty 
feet  across  there — that  would  bring  the  automobile  about  to  the  side  of 
the  road,  wouldn’t  it,  somewhere  in  this  vicinity  (indicating)  ?  A. 
Why,  no,  it  wouldn’t,  because  that  wasn’t  the  side  of  the  road  it  was  on. 

Q.  I  understood  you  to  say  it  v/as  away  from  the  factory  twenty- 
seven  feet  and  ten  feet  down  from  the  corner  ?  A.  Yes,  sir. 

Q.  Now,  I  will  come  down  and  see  if  I  have  now  got  ten  feet  from  the 
corner,  following  your  evidence,  and  twenty-seven  feet  away  from  the 
factory.  From  that  point  ten  feet  back  of  the  building,  wherever  the 
automobile  was,  it  was  about  twenty-seven  feet  from  the  building  or  the  dis¬ 
tance  you  have  indicated.  Is  that  right?  A.  If  you  are  coming  down 
this  way  (indicating)  and  I  am  meaning  this  (indicating),  I  am  not 
meaning  that  the  automobile, — you  bring  me  with  the  automobile  down 
here  (indicating) ,  and  the  automobile  was  not  on  that  side.  It  was  here 
(indicating.) 

Q.  It  was  where?  A.  It  was  not  down  here  (indicating)  at  all. 

Q.  You  point  where  the  automobile  was.  A.  (Witness  does  so.) 
I  mean — 

Q.  Well,  put  your  pointer  where  the  automobile  was.  A.  I  can’t 
exactly  point  on  this  map  where  the  automobile  was,  but  it  wasn’t  right 
down  here  (indicating). 


232 


Q.  You  don’t  know  what  that  means, ‘down  there,’ do  you?  A.  I 
know  that  ‘down  there’ — here,  is  not  Pearl  Street. 

Q.  What  did  you  mean  when  you  say  the  automobile  was  on  that 
driveway  ten  feet  from  the  corner?  What  did  you  mean  when  you  said 
that?  A.  I  do  not  understand  that,  even,  now. 

Q.  You  understood  it  when  you  said  it,  didn’t  you?  What  did  you 
mean  when  you  said  the  automobile  was  ten  feet  on  a  line  or  was  ten  feet 
back  from  the  corner  of  the  building?  What  did  you  mean  by  that, 
please?  A.  You  were  asking  me  if  it  was  ten  feet  back  from  here  or 
here?  (Indicating)  Which  part  did  you  call  the  corner  of  the  building? 

Q.  I  will  call  the  corner  of  the  building  the  corner  of  the  building, 
and  that  may  make  it  clear  for  you.  Now,  with  the  corner  of  the  building 
that  way  (indicating),  what  did  you  mean  when  you  said  the  automobile 
was  ten  feet  back  from  the  corner?  I  do  not  want  to  confuse  you,  madam, 
but  I  want  this  fact  established.  A.  I  can’t  exactly  understand.  I 
can’t  tell  on  that  drawing  there  if  I  do  not  understand  it. 

Q.  Now,  if  you  will  forget  that  drawing  for  one  minute.  Pardon 
me,  I  did  not  mean  to  get  between  you  and  the  jurors.  But  forget  that 
drawing  for  a  minute.  When  you  went  down  there  you  saw  the  automo¬ 
bile?  A.  Yes,  sir. 

Q.  You  have  testified  to  me  that  it  was  ten  feet  down  from  the 
corner  of  the  building.  Now,  what  did  you  mean  by  that?  A.  Why, 
I  meant  it  was  this  way  (indicating) ,  from  the  corner  of  the  building. 

Q.  Down  from  the  corner  ? 

Mr.  Katzmann.  Please  place  your  finger  there  again. 

The  Witness.  Meaning  this  (indicating).  This  is  what  I  call  the 
corner  of  the  building  (indicating.) 

Mr.  Jeremiah  McAnarney.  Just  a  minute,  Mr.  Katzmann,  please. 
I  do  not  think  there  is  any  reason  for  interruption. 

Mr.  Katzmann.  I  did  not  mean  to  interrupt,  but  she  raised  her 
finger,  Mr.  McAnarney,  before  I  got  it. 

Mr.  Jeremiah  McAnarney.  I  heard  your  voice. 

Mr.  Katzmann.  I  said,  ‘Will  you  please  place  your  finger, — 

Mr.  Jeremiah  McAnarney.  I  would  have  the  directing  of  the  finger 
while  I  am  examining. 

The  Court.  Mr.  Katzmann  had  a  right  to  have  it  incorporated  in 
the  record  where  she  pointed  her  finger  on  the  photograph,  and  which 
photograph  it  is. 

Mr.  Jeremiah  McAnarney.  If  your  Honor  please — 

The  Court.  Of  course,  the  mere  saying,  ‘It  is  here’  indicates 
nothing. 

Mr.  Jeremiah  McAnarney.  That  is  true,  but  I  was  following  it 
with  another  question.  I  want  my  examination  tested  fully. 

The  Court.  You  will  have  that  right. 

Mr.  Jeremiah  McAnarney.  That  is  what  I  want. 

The  Court.  But  when  she  puts  her  finger  on  a  photograph,  and  says 
‘Here,’  then,  of  course,  the  record  will  be  incomplete  without  it  showing 
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where  she  pointed  her  finger. 

Mr.  Jeremiah  McAnarney.  I  am  going  to  ask  her  that  way  very 
quickly,  but  I  want  her  to  place  herself  where  I  can  get  some  vantage  point. 

The  Court.  You  might  forget  to  ask  it  and  therefore — 

Mr.  Jeremiah  McAnarney.  My  brother  won’t  forget  it. 

The  Court.  Mr.  Katzmann  has  a  right  to  have  it  incorporated  in  the 
record  as  to  where  she  pointed  her  finger  on  that  photograph,  so  that  the 
record  will  show  what  the  witness  meant  by  ‘Here.’  That  is  the  only 
reason. 

Q.  Now,  do  you  think  you  can  put  your  finger  on  this  picture  on  the 
place  where  the  automobile  was?  A.  I  think  I  can  show  you  better 
just  where. 

Q.  Without  making  a  mark,  take  the  back  of  your  pencil  and  put 
that  pencil  where  the  automobile  was.  A.  Now,  say  this  (indicating) 
is  the  corner  here.  This  (indicating)  is  what  I  call  the  corner  of  the 
building,  going  in  here  (indicating).  See.  This  (indicating)  would  be 
Pearl  Street,  would  it  not,  coming  down  here  (indicating)  ? 

Q.  Yes.  A.  The  automobile  was  about  like  that  would  be  here 
(indicating),  from  the  corner,  and  here  (indicating)  is  the  corner.  The 
car  was  about  like  that  (indicating)  would  be  about  there  (indicating). 

Q.  Let  us  see.  Take  the  point  of  this  pencil.  You  can’t  mark,  but 
just  lay  the  point  of  that  on.  A.  Here  (indicating)  is  the  corner. 
I  call  this  (indicating)  the  corner. 

Q.  We  will  agree  that  is  the  corner  of  the  building.  A.  Then 
from  there  (indicating)  to  there  (indicating).  I  should  say  right  there 
(indicating) .  See,  the  other  was  a  space  behind  it  that  nobody  could  walk 
through,  like. 

Q.  Do  you  mean — 

Mr.  Jeremiah  McAnarney.  Any  objection  to  my  putting  a  dot 
there,  Mr.  Katzmann? 

Mr.  Katzmann.  No. 

Q.  Then,  you  put  the  pencil  there  again  and  I  will  put  a  dot  there. 
A.  Away  from  there  (indicating).  Right  out  to  about  there  (indi¬ 
cating). 

Q.  Stand  it  up  straight.  Stand  the  pencil  up  straight  and  I  will 
press  down  on  it  so  as  you  get  a  dot  there. 

The  Court.  The  dot  appears  on  what  exhibit? 

Mr.  Katzmann.  Exhibit  9. 

***** 

Q.  You  said  the  automobile  was  ten  feet  back  from  the  corner  and 
you  said  it  was  thirty  feet  away  from  the  building.  What  did  you  mean 
by  the  ten  feet?  A.  What  did  I  mean  by  the  ten  feet?  I  suppose  I 
meant  from  the  corner  of  the  building  out  where  it  starts,  away  from  the 
corner. 

Q.  Now,  toward  the  back  here,  towards — ten  feet  down  here  (indi¬ 
cating),  or  ten  feet  in  front?  A.  Out  here  (indicating).  Out  there 
(indicating)  is  where  it  would  be. 
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Q.  Then  you  did  not  mean, — if  you  meant  front,  the  automobile  was 
ten  feet  in  front  of  the  factory,  not  back.  That  is  right,  isn’t  it?  A. 
Ten  feet  in  front  of  the  factory? 

Q.  Yes.  A.  No,  sir,  I  won’t  say  it  was. 

Q.  Have  you  anything  in  your  mind  that  will  enable  us  to  understand 
what  you  meant  when  you  mentioned  that  ten  feet?  If  you  haven’t,  I 
will  pass  away  from  it.  Have  you?  A.  No,  sir,  I  haven’t. 

Q.  Very  well.  Then,  anyway,  it  was  thirty  feet  away  from  this 
corner,  wasn’t  it?  Or  twenty-seven,  as  you  now  this  morning  said,  that 
is  true,  isn’t  it?  A.  Yes,  sir. 

Q.  All  right.  Now,  you  went  down  by  that  car.  Now,  what  you 
are  now  telling  us,  that  there  be  no  further  misunderstanding,  is  that  the 
distance  between  the  point  you  indicated  and  the  corner  of  the  factory  is 
about  the  same  distance  from  where  you  were  to  the  officer  down  there 
or  one  yard  less.  That  is  correct  ?  A.  Why,  I  do  not  know  whether 
it  would  be  or  not. 

Q.  You  told  us  that  was  the  distance  from  the  corner  of  the  factory 
to  the  automobile?  A.  It  is,  as  near  as  I  can  remember,  I  told  you. 

Q.  You  meant  that,  didn’t  you?  A.  Yes. 

Q.  By  that  you  mean  the  distance  from  this  dot  which  you  now  made 
and  the  corner  of  the  factory  is  about  twenty-seven  feet.  No  ques¬ 
tion  about  that,  is  there?  A.  Meaning  from  here  (indicating)  to  that 
dot  would  be  twenty-seven  feet? 

Q.  Yes.  A.  I  do  not  think  I  said  that. 

Q.  You  don’t?  A.  I  do  not  think  I  said  it  was  twenty-seven. 

Q.  You  indicated  the  corner  of  the  building  and  indicated  the  posi¬ 
tion  of  the  automobile  by  that  dot.  You  told  us  the  automobile  was 
twenty-seven  or  thirty  feet  away  from  the  building,  haven’t  you?  A. 
It  was  away  this  way  (indicating)  from  the  building,  twenty-seven  feet 
this  way  (indicating).  Yes. 

Q.  So  that  you  mean  that  that  point  indicated  on  the  plan,  on  photo¬ 
graph  No.  9,  is  twenty-seven  or  thirty  feet  away  from  the  building?  A. 
Yes,  sir.  This  way? 

Q.  That  is  right.  Well,  the  way  you  have  marked  it.  A.  Yes, 
more  like  it. 

Q.  Now,  you  come  out  of  that  factory.  You  did  not  ask  any  one 
which  door  to  go  in,  did  you?  A.  Into  the  Slater  factory? 

Q.  Yes.  A.  No. 

Q.  You  took  a  chance  and  walked  in  the  door  that  looked  most  like 
the  door  to  go  into,  didn’t  you?  A.  Yes. 

Q.  You  came  up  the  street  and  when  you  first  saw  that  automobile 
you  say  there  was  a  man.  Now,  let  us  see  where  that  automobile  faced. 
A.  Facing  up  over  the  tracks.  Headed  toward  the  tracks. 

Q.  It  was  facing  you  as  you  walked  in?  A.  Yes. 

Q.  And  you  noticed  there  was  a  man  bending  over  the  hood?  A. 
Yes,  as  I  walked  in. 

Q.  As  you  walked  in? 


A.  Yes. 
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Q.  There  is  a  man  seated  in  the  rear  seat?  A.  Yes. 

Q.  You  paid  no  attention  to  them,  but  walked  along  with  your  lady 
friend?  A.  Yes. 

Q.  Made  your  inquiry  in  the  factory  and  came  out  in  about  fifteen 
minutes?  A.  Yes. 

Q.  Now,  it  is  a  matter  of  a  couple  of  hundred  feet  up  here  to  Rice  & 
Hutchins’  factory,  isn’t  it?  A.  I  do  not  know,  sir. 

Q.  Quite  a  good  substantial  distance  between  the  two  factories? 
A.  It  is  quite  a  little  walk. 

Q.  And  when  you  are  down  here, — you  hadn’t  been  in  the  Rice  & 
Hutchins  factory  before,  had  you?  A.  No,  sir. 

Q.  And  when  you  were  down  there  just  coming  out  of  Slater  & 
Morrill’s  you  did  not  know  anything  about  the  arrangement  of  the  doors 
of  the  Rice  &  Hutchins  factory?  A.  No. 

Q.  Did  you  see  any  one  else  around  on  the  street  at  that  time?  It 
was  getting  pretty  near  noon,  wasn’t  it?  A.  Yes. 

Q.  And  you  know  now  from  your  experience  there  the  help  were 
coming  through  and  walking  out  from  half  past  eleven  until  twelve,  that 
there  is  always  more  or  less  people  up  and  down  those  sidewalks  around 
there?  A.  I  did  not  see  any  that  day. 

Q.  Quite  sure?  A.  I  am  quite  positive. 

Q.  Now,  having  in  mind  your  experiences  as  you  worked  there  for 
two  months,  it  is  a  fact,  isn’t  it,  from  half  past  eleven  until  twelve  the 
men  and  girls  and  boys  are  walking  up  the  street  almost  continually, 
aren’t  they?  A.  I  can’t  say,  sir,  because  we  are  not  allowed  to  do  that 
in  my  room. 

Q.  Anyway,  you  have  no  recollection,  you  say?  A.  No. 

Q.  Now,  you  are  down  here.  Just  come  out  of  the  Slater  &  Mor¬ 
rill  factory,  somewhere,  just  come  out,  and  you  got  up  to  the  automobile, 
and  are  you  quite  sure  you,  well — strike  that  out.  You  spoke  to  a  man, 
anyway,  and  when  you  spoke  to  him,  he  was  down  under  the  automobile, 
his  head  and  shoulders?  A.  Yes. 

Q.  Well,  you  assume  he  was  tinkering  on  the  machine,  doing  some 
work  on  it?  A.  Yes,  I  did. 

Q.  Now,  is  it  quite  clear  in  your  mind,  Mrs.  Andrews,  that  you 
addressed  that  man  with  his  head  and  shoulders  under  an  automobile 
down  here  at  the  Slater  &  Morrill  factory  to  tell  you  which  door  to  go  into 
up  at  the  Rice  &  Hutchins  factory?  Is  that  clear  in  your  mind  that  you 
did  that?  A.  Why,  yes,  sir,  it  is  clear  in  my  mind,  for  that  is  what 
I  did. 

Q.  You  learned  afterwards  the  entrances  to  Rice  &  Hutchins  are  on 
the  further  side  from  where  you  were  standing  talking  to  this  automobile 
man,  weren’t  they?  A.  Yes. 

Q.  So,  from  where  the  automobile  fellow  was  working  on  his  car  and 
you  were  standing  near  the  corner,  looking  up  at  the  Rice  &  Hutchins 
factory,  none  of  the  entrances  to  the  factory  were  in  sight,  were  they? 
They  were  most  on  the  side  next  to  the  depot?  A.  I  do  not  think  you 
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understand,  Mr.  McAnarney,  that  there  was  that  Rice  &  Hutchins  factory 
and  there  was  another  one  I  was  trying  to  find  out  how  to  get  into.  There 
are  two  factories. 

Q.  Where  is  the  other  factory?  A.  It  is  down  in — 

Q.  This  (indicating)  is  the  one  you  meant,  wasn’t  it?  A.  I 

meant  either  one  of  the  factories.  There  are  two  of  them  there. 

Q.  Is  that  what  you  asked  him?  A.  I  asked  him  how  I  would  go 
into  the  first  one. 

Q.  Which  did  you  mean  by  the  first  one?  A.  It  is  a  smaller 
factory. 

Q.  Did  you  mean  this  one  (indicating)  ?  A.  Did  I  mean  that  one 
there  (indicating)  ? 

Q.  Yes.  A.  No,  sir,  not  particularly  that  one. 

Q.  You  said  ‘the  first  one.’  A.  The  first  one  would  be  the  one 
down  here  (indicating) .  There  is  another  factory  in  where  Slater’s  is. 

Q.  Whereabouts  is  that  first  factory,  do  you  know?  How  did  you 
go  to  it,  from  here  to  here?  You  come  out  the  door  here.  How  do  you 
go  down  to  the  other  factory?  A.  That  is  what  I  did  not  know. 

Q.  You  now  know  because  you  worked  there  a  couple  of  months. 
A.  I  did  not  work  in  that  one. 

Q.  You  did  not  go  in  that  one?  A.  No. 

Q.  You  went  into  the  one  inquired  about?  A.  I  asked  him  about 
that  one  that  set  in  back.  I  showed  him,  that  is,  pointed  with  my  finger 
how  to  get  into  that  factory.  He  told  me  about  the  other. 

Q.  Then  when  you  were  out  here  at  the  automobile  you  pointed  your 
finger  to  a  factory,  not  this  factory  (indicating),  but  some  other  Rice  & 
Hutchins  factory?  A.  Two  Rice  &  Hutchins  factories. 

Q.  Pardon  me,  get  this  question:  The  factory  you  pointed  your 
finger  to  is  not  this  factory  (indicating)  ?  A.  Why,  I  won’t  say 
whether  it  was  that  one  or  not. 

Q.  You  worked  there  two  months,  didn’t  you?  A.  More  than 
two  months. 

Q.  Don’t  you  know  now  whether  you  pointed  at  that  factory,  having 
worked  there  two  months?  A.  Well,  I  will  say  that  wasn’t  the  one 
I  pointed  at. 

Q.  Why  did  you  now  say  you  pointed  to  this  one?  Why  did  you  say 
a  minute  ago  you  pointed  out  down  this  driveway  here?  A.  Because 
there  was  another  factory  in  there. 

Q.  Yes,  but  you  did  not  point  to  the  other  factory,  did  you?  A. 
To  the  one  that  was  down  in  the  drive-way? 

Q.  Yes.  A.  I  turned  around  and  pointed  at  that  factory. 

Q.  That  one  down  the  drive-way?  You  pointed  to  the  factory  down 
the  drive-way?  A.  I  do  not  want  to  say,  Mr.  McAnarney,  whether  it 
was  in  the  drive-way  or  not,  because  that  I  cannot  quite  clearly  remember. 

Q.  You  know  you  said  just  a  minute  ago  it  was  this  one  (indicating) 
you  pointed  to.  Now,  start  all  over  again,  if  you  wish.  What  factory  did 
you  point  to  when  you  addressed  the  man  under  the  automobile?  A. 
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When  I  addressed  the  man  under  the  automobile,  I  said,  ‘Will  you  show  me 
how  to  get  into  the  Rice  &  Hutchins  factory?’ 

Q.  Did  you  point  to  any  factory?  A.  And  I  had  my  hand  out 
like  that  (indicating).  One  of  the  factories  is  in  back. 

Q.  You  had  your  left  hand  out?  A.  Yes.  Like  that  (indi¬ 
cating)  . 

Q.  Was  your  hand  pointing  at  any  factory?  A.  It  could  be 
pointing  to  the  one  that  is  in  back  or  it  could  have  been  pointing  out 
towards  the  other  one.  I  do  not  know  for  sure. 

Q.  Were  you  intending  it  was  pointing  anywhere?  A.  I  was 
intending  it  was  pointng  at  the  factories. 

Q.  Which  factory?  A.  The  Rice  &  Hutchins  factory. 

Q.  You  told  us  there  were  two.  Now,  which  one?  A.  Well,  I 

won’t  say  which ;  either  one. 

Q.  You  weren’t  pointing  at  any  factory,  were  you?  A.  Yes, 
sir,  I  was. 

Q.  Which  one?  A.  The  Rice  &  Hutchins  factory. 

Q.  You  have  told  that  there  were  two,  madam,  one  clown  here  (indi¬ 

cating),  and  one  up  here  (indicating),  and  you  are  standing  up  here  (indi¬ 
cating).  Now,  I  am  going  to  leave  you  as  you  want  to  testify.  Which 
factory  did  you  point  at?  A.  I  will  say  it  would  be  more  at  that  one 
there  (indicating). 

Q.  That  (indicating)  was  the  one  you  were  intending  to  point  out, 
wasn’t  it?  A.  I  do  not  know  in  particular  as  I  was  intending  to  point 
out  at  that  any  more  than  the  other  one. 

Q.  Then,  when  you  were  asking  him  what  door  you  would  go  into 
you  had  in  mind  going  into  two  buildings,  did  you?  A.  Yes. 

Q.  But  you  did  not  ask  him  which  building,  did  you  ?  A.  I 
asked  him  the  Rice  &  Hutchins  factory.  That  is  the  way  I  asked  it. 

Q.  Did  you  ever  go  down  here  (indicating)  in  the  Rice  &  Hutchins 
factory?  A.  I  have  walked  down  the  driveway  after  I  went  to  work 
there. 

Q.  Have  you  ever  gone  into  the  factory  down  there?  A.  No,  sir, 
I  never  have,  but  I  have  walked  the  driveway. 

Q.  After  talking  to  this  man,  as  you  say,  and  he  telling  you  to  go  up 
the  street,  what  did  he  tell  you?  What  did  he  tell  you,  please?  A. 
Why,  he  directed  me  how  to  go  into  the  factory. 

Q.  What  did  he  tell  you,  please,  the  question  was?  A.  What  he 
told  me? 

Q.  Yes.  A.  fie  told  me  to  go — he  pointed  his  hand. 

Q.  What  did  he  say?  A.  Told  me  to  go  up  to  the  left  and  go 
right  straight  into  the  entrance. 

Q.  So  he  told  you  to  go  up  to  the  left  and  go  in  the  entrance?  A. 

Yes. 

Q.  You  wanted  to  know  how  to  get  into  the  building?  A.  To  get 
into  the  main  office.  That  is  what  I  was  asking,  how  to  get  into  the  main 
office. 
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Q.  He  told  you  to  go  to  the  left  and  go  into  the  entrance.  A.  Yes. 

Q.  Did  he  say  anything  else?  A.  No,  sir. 

Q.  There  was  no  entrance  in  sight,  then,  was  there?  A.  Not 

from  where  I  was,  no,  sir. 

Q.  Whether  there  was  one,  two  or  three  entrances  to  that  factory,  a 
main  entrance,  one  entrance  or  two  entrances,  you  did  not  then  know,  did 
you?  A.  No. 

Q.  Is  there  any  reason  why  you  should  not  walk  into  Rice  & 
Hutchins’  factory  just  as  well  as  you  walked  into  the  Slater  &  Morrill 
factory  without  inquiry?  A.  No,  sir,  because  when  I  walked  into  the 
Slater  &  Morrill  factory  I  blundered  and  walked  into  the  wrong  place  in 
that  factory.  I  did  not  want  to  again. 

Q.  Where  did  you  go  in  Slater  &  Morrill’s?  A.  I  went  into  some 
place  where  it  wasn’t  the  office,  I  don’t  know.  It  was  my  confusion.  It 
was  a  room. 

Q.  What  did  it  say  on  the  door?  A.  I  do  not  remember  what  it 

said. 

Q.  Do  you  remember  what  it  said  on  the  door  in  the  Rice  &  Hutch¬ 
ins’  factory?  A.  No,  sir. 

Q.  Let  us  see.  What  door  did  you  go  in  in  the  Rice  &  Hutchins 
factory?  A.  I  went  into  big  folding  doors.  I  swung  into  the  yard 

like  that  (indicating). 

Q.  Walked  down  the  path  into  the  big  folding  doors  and  went  up  in 
there?  A.  Yes,  sir. 

Q.  Now,  you  went  over,  sometime  early  this  year,  to  the  jail  accom¬ 
panied  by  Officer  Stewart,  didn’t  you?  A.  Officers  Stewart  and 
Brouillard. 

Q.  Two  officers,  Brouillard  and  Stewart?  A.  Yes. 

Q.  Forenoon  or  afternoon?  A.  Why,  it  was  some  afternoon,  I 

should  think. 

Q.  Do  you  know  it  was  January  or  February?  A.  I  would  say — 
it  possibly  might  have  been  in  February.  I  wouldn’t  say  to  that,  because 
I  do  not  know. 

Q.  It  isn’t  set  in  your  mind,  now?  A.  No. 

Q.  When  you  got  into  the  jail,  they  did  not  accompany  you  around, 
did  they?  Or  did  they?  A.  Meaning  the  officers  that  went  with  me? 

Q.  Brouillard  and  Stewart?  A.  No,  sir,  they  did  not. 

Q.  A  man  walked  you  around  through  the  jail,  didn’t  he?  A. 

Yes. 

Q.  You  did  not  stop  any  place?  A.  Oh,  yes,  sir,  I  did. 

Q.  You  did  stop?  A.  Yes. 

Q.  Where  did  you  stop?  A.  A  number  of  places. 

Q.  Where?  A.  Why,  in  the  laundry  and  bakery  and  shoe  fac¬ 
tory. 

Q.  You  stopped  in  the  laundry,  and  bakery,  and  the  shoe  factory? 
A.  Yes,  sir. 

Q.  There  was  hardly  any  one  in  the  shoe  factory,  was  there?  A. 
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I  won’t  say.  I  saw  some  there. 

Q.  How  many  did  you  see  there?  A.  I  couldn’t  say. 

Q.  Approximately?  A.  I  wouldn’t  say,  because  I  have  no  idea, 
but  I  saw  some  men. 

Q.  Can’t  you  make  a  guess  at  it?  A.  Why,  I  might  say  there 
were  two  or  three  there  that  I  saw. 

Q.  There  were  two  or  three  there  that  you  saw?  A.  Yes,  sir. 

Q.  You  went  down  in  the  laundry.  How  many  were  there?  A. 
In  the  laundry? 

Q.  Yes.  A.  I  didn’t  see  only  one  there. 

Q.  There  was  one  person  in  the  laundry?  A.  Yes. 

Q.  What  kind  of  looking  man  was  he?  A.  I  can’t  say. 

Q.  Haven’t  you  got  any  recollection  of  the  man  you  saw  in  the  laun¬ 
dry  as  you  looked  him  over?  A.  Oh,  as  I  looked  over — 

Q.  You  did  look  him  over,  didn’t  you?  A.  I  looked  at  him,  yes, 

sir. 

Q.  Can’t  you  now  recall  anything  what  he  looked  like?  A.  Why, 
he  was  a  medium  sized  man. 

Q.  Light  or  dark  complected?  A.  Well,  he  was  not  what  you  call 
real  light  nor  real  dark. 

Q.  Medium  complected?  A.  Medium  complected,  yes,  sir. 

Q.  You  went  into  the  bakery,  did  you?  A.  Yes. 

Q.  Did  you  see  many  there?  A.  Yes. 

Q.  About  how  many?  A.  I  should  say  there  were  four  or  five 
in  the  bakery. 

Q.  Working  at  their  work,  cooking?  A.  Making  bread. 

Q.  Making  bread.  A.  Yes. 

Q.  From  the  bakery,  you  walked  up  back  into  the  main  part  of  the 
jail,  did  you  not?  A.  I  do  not  know  what  the  main  part  of  the  jail 
would  be. 

Q.  When  you  entered  the  doors  you  went  in  where  there  was  a  big 
desk  and  posts  and  from  that  main  room  you  looked  around  and  saw  tiers 
on  the  left  and  tiers  in  front  of  you,  didn’t  you?  A.  I  went  into  a 
little  hallway  and  then  into  a  large  room. 

Q.  That  large  room?  A.  Into  a  large  room. 

Q.  That  is  the  one  I  mean.  After  going  into  the  laundry  and  bake 
shop,  you  came  back  to  that  room,  didn’t  you?  A.  Yes,  sir. 

Q.  Was  anything  said  then  to  you  when  you  were  in  the  main  room 
by  Brouillard,  Stewart,  or  the  man  who  accompanied  you?  A.  Brouil- 
lard  and  Stewart,  neither  one  went  in  that  room  with  me. 

Q.  Then  they  did  not  say  anything,  we  will  assume,  there.  Did  you 
know  the  name  of  the  man  who  did  accompany  you?  A.  No,  sir,  I 
did  not. 

Q.  Smooth  face  or  moustache,  do  you  remember?  A.  I  won’t  say. 

Q.  It  would  be  a  little  hard  for  you  to  identify  that  man  now  if  you 
had  to,  who  accompanied  you  around  the  jail,  laundry,  shoe  shop,  and  the 
bakery,  and  you  do  not  know  whether  he  had  a  moustache  or  not,  do  you? 
A.  I  won’t  say. 
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Q.  Now,  did  he  say  anything  to  you  when  you  got  back  into  that 
main  room?  A.  No,  sir. 

Q.  Did  any  one  tell  you  what  to  do?  A.  No,  sir. 

Q.  Did  that  man  when  you  came  back  to  the  main  room  —  what  did 
that  man  do?  Did  he  stop  at  some  particular  place?  A.  When  I 
came  back  into  the  main  room,  what  did  he  do? 

Q.  Yes.  A.  He  walked  away  in  that  direction  (indicating). 

Q.  Left  you?  A.  Yes. 

Q.  How  far  away  did  he  go  from  you?  A.  He  went  like  he  was 
going  across  the  room  from  me. 

Q.  He  did  not  ask  you  to  follow  him?  A.  No,  sir,  he  did  not. 

Q.  Did  any  one  ask  you  to  follow  him?  A.  No,  sir. 

Q.  He  goes  off  as  if  going  across  the  room.  Did  he  go  across  the 
room?  A.  Yes. 

Q.  Did  he  come  back?  A.  No. 

Q.  Now,  you  say  he  did  not  come  back.  Now,  did  any  one  speak  to 
you  before  you  saw  the  man  you  have  identified  or  said  looked  like  Sacco? 
Did  any  one  speak  to  you  from  the  time  this  man  leaves  you  and  goes  across 
the  room?  Did  any  one  speak  to  you  before  you  made  observation  of  the 
person?  A.  No,  sir,  they  did  not. 

Q.  Now,  where  did  this  man  leave  you  when  he  left  you  in  that  large 
room?  A.  Where  did  he  leave  me? 

Q.  Yes,  with  reference  to  the  desk.  You  remember  the  desk  the  of¬ 
ficer  was  seated  at  when  you  went  into  that  large  room?  A.  No,  sir, 
I  do  not. 

Q.  You  remember  there  was  a  desk  there?  A.  I  remember 
seeing  a  desk,  but  I  do  not  know  just  where  it  was. 

Q.  Do  you  remember  where  the  officer  left  you  with  reference  to 
that  desk?  Do  you  remember  there  is  a  desk,  a  set  of  scales,  and  a  couple 
of  chairs  there  as  you  enter  into  that  large  room?  A.  I  do  not  remem¬ 
ber  seeing  those  scales. 

Q.  You  do  not  remember  the  scales?  A.  No. 

Q.  Take  the  desk,  then.  Where  did  the  officer  leave  you  with  refer¬ 
ence  to  the  desk?  A.  The  officer  left  me  over  in  like  this  (indicating) 
would  be  the  side  of  the  room,  and  he  walked  over  here  (indicating). 

Q.  What  did  you  do?  You  weren’t  told  to  do  anything  when  you 
were  left  there?  A.  No,  sir. 

Q.  Well,  what  did  you  do?  A.  I  walked  around.  There  was, 
I  think,  a  book  in  there,  or  something.  I  picked  that  up  and  glanced  at 
it,  and  then  I  walked  over  to  the  side  of  the  room. 

Q.  What  was  your  object  in  walking  around  the  side  of  the  room? 
A.  I  walked  over  and  I  mentioned  the  fact  about  how  the  sunshine  was 
coming  in  there. 

Q.  Did  you  walk  over  there  to  look  at  the  sunshine?  A.  I  went 
over  and  looked  down — 

Q.  Looked  down  at  the  sunshine?  A.  Well,  I  wasn’t  particu¬ 
larly  looking  at  sunshine. 
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Q.  You  looked  down  and  saw  sunshine?  A.  Yes. 

Q.  You  mean  you  remarked  to  those  about  how  the  sun  was  shining 
in  there,  did  you?  A.  I  remarked  to  myself  how  pleasant  looking  the 
sun  was  shining  in  there. 

Q.  You  looked  down  and  were  looking  down  a  space,  say,  well, 
higher  than, — lower  than  you  were.  The  distance,  the  floor  of  that  place 
you  looked  down  was  lower  than  you  were,  than  this  man  here  (indica¬ 
ting),  wasn’t  it?  A.  Well,  it  was  quite  low  down  from  me. 

Q.  Quite  low  down,  yes.  You  looked  down  there.  That  was  simply 
casually,  just  happened  to  go  and  look  down  there,  didn’t  you?  A. 
Yes,  sir. 

Q.  Did  you  remember  that  place  you  looked  down,  that  there  were 
upright  bars  of  metal,  and  that  there  was  a  grating,  network  of  wire 
netting,  wire  mesh?  A.  I  do  not  remember  any  wire  netting.  I 
remember  bars,  but  I  cannot  seem  to  remember  any  wire  netting  there. 

Q.  Don’t  you  recall  as  you  stood  looking  down  where  that  sun  was 
that  there  is  wire  mesh,  oh,  about  as  thick  as  that  (indicating)  almost, 
and  about  an  inch  and  a  half  grate  or  an  inch  grate?  Don’t  you  remember 
that  end  is  enclosed  like  that?  A.  No. 

Q.  You  do  not  recall  whether  or  not  it  is,  do  you?  A.  No,  I  do 

not. 

Q.  Very  well.  Now,  you  looked  down  and  you  saw  the  sun  shine. 
You  did  not  stop  to  see  any  one  there  at  all,  did  you?  A.  Why,  no,  sir. 

Q.  But  you  happened  to  observe  the  sunshine  and  some  one,  did  you? 
A.  Yes. 

Q.  That  person  happened  to  be  the  man  you  think  looks  like  this 
man?  A.  It  happened  to  be  the  man  I  am  looking  at  now. 

Q.  Yes.  The  man  you  are  looking  at  now?  A.  Yes. 

Q.  And  you  say  now  that  that  was  all  simply  a  coincidence,  meaning 
that  you  weren’t  told  to  go  this  place  to  look,  that  you  weren’t  told  to  look 
at  any  person,  and  that  you  did  not  know  that  there  was  a  person  there 
when  you  went  over  there  to  look.  Is  that  right?  A.  I  was  told  in 
this  way — 

Q.  What  is  that?  A.  I  don’t  understand  that  that  way,  Mr. 
McAnarney. 

Q.  I  am  directing  your  attention  now  to  your  happening  to  go,  as 
you  said,  over  to  this  place  where  you  looked  through  and  saw  the  sun¬ 
shine.  A.  I  think  the  man  went  and  directed  my  attention  to  the 
building  there. 

Q.  You  weren’t  told  to  go  there,  were  you?  A.  No,  sir,  I  wasn’t 
told  to  go  to  that  grating  at  all. 

Q.  You  simply  happened  to  go  to  the  grating  by  accident?  A. 

Yes. 

Q.  You  came  out  of  the  jail,  I  assume,  with  Officers  Stewart  and 
Brouillard,  did  you?  A.  Yes. 

Q.  And  came  home  to  Quincy?  A.  Yes. 

Q.  Now,  when  you  got  out  of  the  jail,  you  had  some  conversation 
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with  Officers  Shea  or  Brouillard?  I  mean,  Stewart  or  Brouillard,  didn’t 
you?  A.  Yes,  sir. 

Q.  Something  about  this  man,  didn’t  you?  A.  Yes. 

Q.  Was  anything  said  as  to  whether  you  really  could  recognize  him 
or  not?  A.  Mr.  Stewart  asked  me  if  I  recognized  the  man,  and  I  said, 
‘I  think  I  do,  yes,  sir’. 

Q.  Is  that  what  you  said?  A.  Yes,  sir. 

Q.  Didn’t  Mr.  Stewart  ask  you  this:  ‘If  that  is  the  man  you  saw 
under  the  car?’  And  didn’t  Mr.  Stewart  ask  you  that?  A.  He  asked 
me  if  that  was  the  man  I  saw. 

Q.  Under  the  car.  Didn’t  he  use  those  words,  under  the  automobile, 
the  car?  A.  I  won’t  say  whether  he  said  ‘under  the  car.’  He  asked 
me  if  that  was  the  man  I  saw  at  South  Braintree  that  day. 

Q.  Yes.  Didn’t  you  answer,  ‘No,  though  he  resembles  the  man,  the 
same  in  complexion  and  size?’  A.  No,  sir.  I  said,  ‘I  think  he  is.’ 

Q.  Didn’t  you  say, — didn’t  you  use  those  words  to  Mr.  Stewart,  ‘No, 
though  he  resembles  the  man,  same  complexion  and  size’?  Didn’t  you  so 
answer  him?  A.  No,  sir,  I  do  not  think  I  did. 

Q.  Haven’t  you  told  some  one  that  was  what  you  thought  you  told 
Officer  Stewart?  A.  No,  sir,  not  that  I  know  of. 

Q.  Are  you  quite  sure  about  that?  A.  I  am  positive. 

Q.  Haven’t  you  told  somebody  that  the  most  you  could  say  about  this 
man  was  that  he  was  the  same  size,  about  the  same  complexion  as  the 
man  you  saw  under  the  car?  A.  No,  sir. 

Q.  You  haven’t?  A.  No. 

Q.  I  will  ask  you  this  question:  Do  you  now  say  you  haven’t  told 
somebody —  A.  I  do,  yes,  sir. 

Q.  — in  Quincy —  A.  Yes,  sir,  in  Quincy. 

Q.  — that  all  you  could  say  about  the  fellow  was  really  he  was  the 
same  complexion  and  size?  A.  No,  sir. 

Q.  When  you  got  home  in  Quincy,  you  got  out  of  the  automobile,  and 
it  was  along  about  six  o’clock,  wasn’t  it?  A.  When  I  got  home  from 
the  jail? 

Q.  Yes.  A.  Oh,  no,  sir. 

Q.  About  what  time  was  it?  A.  It  was  before  six  o’clock. 

Q.  About  what  time,  do  you  remember?  A.  I  cannot  just  say 
what  time  it  was,  but  I  know  it  was  before  six  o’clock. 

Q.  A  young  fellow  by  the  name  of  Harry,  they  used  to  call  him 
Harry  the  Tailor,  Harry  Kurlansky?  A.  I  know  there  is  a  Harry  the 
Tailor. 

Q.  Do  you  know  him  to  speak  to?  A.  Yes. 

Q.  Do  you  remember  that  day  when  you  got  home  that  you  walked 
down  the  sidewalk  and  stopped  in  front  of  Harry’s  store?  A.  No  sir. 

Q.  Didn’t  you  ?  A.  I  don’t  remember. 

Q.  Recall  to  your  mind  back  that  afternoon.  Do  you  remember 
speaking  to  Harry  and  his  saying,  ‘You  look  tired’,  and  you  saying  some¬ 
body  was  bothering  you,  and  then  stepping  right  into  his  store,  right  into 
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the  store?  A.  No,  sir,  I  do  not.  I  cannot  say,  because  I  do  not 
remember. 

Q.  Didn’t  you  have  a  talk  with  Harry?  A.  I  can’t  remember 
whether  I  had  or  not. 

Q.  Don’t  you  recollect  whether  you  did  or  not?  A.  No,  sir. 

Q.  I  will  ask  you  this  and  see  if  it  will  refresh  your  recollection. 
Did  you  say  to  Harry  when  you  went  into  the  store,  substantially  these 
words,  'I  am  tired  of  this  thing.  They  wanted  me  to  say  that  that  is  the 
man  and  I  said,  ‘How  can  I?  I  cannot  recognize  him.”?  Now,  didn’t 
you  use  practically  those  words  to  Harry?  A.  No,  sir,  because  I  don’t 
even  remember  talking  to  Harry  that  day.  I  have  no  knowledge  even  of 
seeing  him  that  day. 

Q.  Then,  so  far  as  you  say,  the  best  of  your  knowledge  is  you 
never  talked  with  Harry  that  day?  A.  I  do  not  remember  of  even  see¬ 
ing  the  man  that  day. 

Q.  Then  I  assume  you  mean  by  that  that  you  did  not,  to  the  best  of 
your  belief?  A.  To  my  belief,  yes. 

Q.  You  never  spoke  to  Harry  that  day?  A.  I  do  not  believe  I 
did  that  day,  no,  sir. 

Q.  All  right.  I  will  probably  close  with  you  before  noon.  Now,  you 
have  been  shown  some  pictures.  You  were  shown  this  one,  Mrs.  Andrews? 
Have  you  seen  these  photographs  before?  A.  No,  sir,  I  do  not  think  I 
have. 

Q.  You  think  you  have  never  been  shown  this  photograph  before 
(indicating)  ?  A.  Not  these,  anyway. 

Q.  But  I  now  call  to  your  attention  that  you  are  looking  at  the 
exhibit  marked  2,  which  was  shown  to  you  last  week.  You  now  say  you 
never  saw  those?  You  now  say  you  never  saw  those?  A.  (Witness 
hesitates.  Witness  examines  photographs.) 

Q.  Do  you  wish  that  answer  to  stand?  A.  You  want  me  to 
answer  you  whether  I  have  ever  seen  any  of  these  pictures  before  or 
whether  I  have  seen  this  particular  folder  of  pictures? 

Q.  I  ask  you  to  answer  the  question  I  have  put  to  you.  You  have 
answered  it.  Do  you  wish  to  change  your  answer? 

The  Court.  Has  she  answered  it,  did  you  say? 

Mr.  Jeremiah  McAnarney.  Yes,  she  has  answered  it. 

The  Court.  What  more  is  there  for  her  to  do,  if  she  has  answered 
it? 

Mr.  Jeremiah  McAnarney.  In  regard  to  the  pictures, — what  is  the 
last  question? 

(The  last  question  is  read.) 

Q.  You  have  answered  you  have  not  been  shown  these,  not  these, 
anyway.  I  now  call  your  attention  again  to  the  fact  that  this  is  Exhibit 
2,  which  exhibit  was  shown  to  you  last  Saturday.  Do  you  still  wish  to 
say  you  never  saw  those  photographs?  A.  I  would  say  I  did  not  see 
them,  if  that  is  what  you  mean. 
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Q.  Then,  you  have  never  seen  these  photographs  before.  Is  that 
right?  A.  Yes,  sir. 

Q.  Very  well. 

(Mr.  McAnarney  shows  pictures  to  the  Court.) 

Mr.  Jeremiah  McAnarney.  Do  you  care  to  see  them,  Mr.  Williams? 

Mr.  Williams.  No. 

Q.  Will  you  kindly  glance  at  this  cabinet,  these  photographs,  look  at 
those  carefully,  and  answer  this  question:  Have  you  ever  seen  those 
photographs  before?  A.  No,  sir,  I  do  not  think  I  have. 

Q.  Then,  you  do  not  think  you  have  ever  looked  at  these  photographs 
on  this  cabinet,  whatever  they  are?  A.  No,  sir,  to  my  memory,  I  don’t. 

Mr.  Jeremiah  McAnarney.  I  call  your  attention  now  to  the  fact 
I  am  showing  to  the  witness  Exhibit  1. 

The  Court.  Marked  for  identification? 

Mr.  Jeremiah  McAnarney.  Defendant’s  Exhibit  1,  Mr.  Katzmann. 

Mr.  Katzmann.  For  identification. 

The  Court.  Marked  for  identification. 

Mr.  Jeremiah  McAnarney.  I  say  marked  for  —  I  used  the  word 
‘exhibit’.  Pardon  me.  Marked  for  identification,  correct. 

Q.  Now,  have  you  seen  any  of  those  before?  Have  you  looked  at 
those  photographs  before?  A.  No,  sir,  I  do  not  think  I  have. 

Q.  You  have  never  looked  at  those  photographs? 

Mr.  Jeremiah  McAnarney.  I  call  attention  to  the  fact  that  the 
witness  is  now  looking  at  the  defendant’s  Exhibit  No.  3  for  identification. 

Q.  Well,  when  you  were  in  your  home  or  your  rooms  there,  Mr. 
Moore  did  show  you  some  photographs?  A.  Showed  me  some  photo¬ 
graphs,  yes,  sir. 

Q.  And  were  they  in  some  form  somewhat  similar  to  these  ?  A. In 
form  similar  to  those,  yes,  sir. 

Q.  They  were  photographs  of  different  men?  A.  Yes,  sir. 

Q.  Now,  take  on  that  one.  That  has  dropped  off ;  before  I  manipulate 
that  further  I  will  take  one  that  hasn’t  fallen  off.  Take  here,  none  has 
fallen  off  here.  You  testified  you  never  saw  this  before  and  Mr.  Moore 
never  showed  it  to  you,  neither  have  you  seen  those  in  court?  A.  I 
said  I  never  remembered  seeing  these  pictures  before. 

Q.  Wherein  do  they  differ  from  the  pictures  Mr.  Moore  showed  you? 
Do  the  faces  look  different?  A.  Why,  I  don’t  seem  to  recognize  the 
picture  that  I  saw  before,  that  is  why. 

Q.  Well,  is  it  that  there  was  a  picture  in  the  others  that  you  rec¬ 
ognize,  which  does  not  appear  here?  Is  that  what  you  mean?  A. 
Yes. 

Q.  Then,  you  saw  a  picture  in  the  group  that  he  showed  you,  or  in 
the  three  groups  that  you  saw,  what  about  it?  A.  I  say,  there  was 
a  picture  in  a  group  of  pictures  that  he  showed  me  that  I  do  not  recognize 
here  among  these. 

Q.  Did  you  call  Mr.  Moore’s  attention  to  that  picture,  the  one  you 
say  that  you  do  not  see  here?  Did  you  call  that  picture  to  Mr.  Moore’s 
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attention?  A.  Well,  in  this  way:  I  called  his  attention  to  it  that, 
like  I  would  be  pointing  to  that  (Indicating),  I  said,  ‘Well,  this  man  here 
resembles  the  man  I  saw  more  than  any’. 

Q.  Now,  is  that  the  picture  right  there  you  said  that  to  Mr.  Moore 
about?  A.  No,  sir,  decidedly  not. 

Q.  You  are  sure  about  that?  A.  I  am  positive. 

Q.  You  are  sure  about  that?  It  isn’t  that  man  (indicating),  is  it? 
A.  No. 

Q.  It  isn’t  that  man  (indicating),  is  it?  A.  No. 

Q.  It  isn’t  that  man  (indicating),  is  it?  A.  No. 

Q.  It  isn’t  that  man  (indicating),  is  it?  A.  (Witness  hesitates) . 

Q.  Is  it?  A.  Well,  I  do  not  know,  Mr.  McAnarney,  how  I  would 
answer  that,  whether  that  wTould  be  fair  for  me  to  answer  that  or  not. 

Q.  I  would  like  you  to  answer  that  question.  You  said  you  pointed 
out  a  picture  to  Mr.  Moore?  A.  Yes,  sir. 

Q.  In  the  group  that  he  showed  you?  A.  Yes,  sir. 

Q.  Now,  I  ask  you,  I  began  with  the  end  one.  I  asked  you  right 
along,  and  you  are  here  (indicating) ,  and  I  ask  the  same  question  in  regard 
to  that  picture  that  I  have  the  others:  was  that  the  picture  you  pointed 
out  to  Mr.  Moore?  A.  No,  sir,  I  will  say  I  do  not  think  that  was 
the  one. 

Q.  And  the  one  you  pointed  out  to  Mr.  Moore, - 

Mr.  Jeremiah  McAnarney.  I  want  to  call  the  jury’s  attention  to 
that.  I  will  keep  my  thumb  right  on  it.  Does  your  Honor  wish  to  see 
it  (indicating)  ?  (To  the  jury)  Gentlemen,  I  want  to  keep  that  right, — I 
am  keeping  my  finger  on  it  now.  I  am  going  to  get  my  hand  changed  so 
the  jury  can  see.  Will  you,  Mr.  Katzmann  take  hold  of  the  ends  that 
they  may  see? 

Mr.  Katzmann.  Yes. 

(Mr.  Katzmann  takes  hold  of  end  of  cabinet  of  photographs.) 

Mr.  Jeremiah  McAnarney.  The  witness  says  that  (indicating)  is 
not  the  picture  she  called  Mr.  Moore’s  attention  to.  May  I  make  a  cross 
on  that  picture,  your  Honor,  so  that  there  will  be  no  mistake  later  on? 

The  Court.  I  see  no  objection  why  you  should  not  be  allowed  to. 

Mr.  Moore.  That  has  also  appeared  on  Exhibit - 

Mr.  Jeremiah  McAnarney.  It  has  a  blue  cross  mark  on  the  centre 
picture  but  one. 

Mr.  Moore.  For  identification. 

Mr.  Jeremiah  McAnarney.  Exhibit  for  identification.  (To  the 
jury.)  Or,  gentlemen,  if  you  wish,  you  may  take  that.  It  is  hard  for 
you  to  do  that.  I  will  fold  it  up  and  you  may  close  it  up.  (Indicating) 
That  is  the  photograph  the  witness  says - 

The  Court.  Has  that  been  put  in  evidence? 

Mr.  Jeremiah  McAnarney.  I  beg  your  pardon? 

The  Court.  Has  that  been  put  in  evidence  yet? 

Mr.  Jeremiah  McAnarney.  I  ask  that  they  look  at  it,  and  I  offer 
it.  Now,  let  us  see. 
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Q.  Then,  you  did  call  attention  and  talk  to  Mr.  Moore  about  one 
of  the  pictures  he  showed  you  in  those  several  groups?  A.  Yes. 

Q.  Now,  what  did  you  say  to  Mr.  Moore  about  that  picture,  the 
one  which  you  called  his  attention  to? 

The  Court.  This  one,  she  has  not  admitted  it  was  shown  her? 

Mr.  Jeremiah  McAnarney.  Yes. 

Mr.  Katzmann.  No,  sir. 

The  Court.  How  is  it  competent? 

Mr.  Jeremiah  McAnarney.  Your  Honor  didn’t  get  my  question. 

The  Court.  How  is  it  competent  yet  until  she  acknowledges  it  that 
it  was  shown,  that  she  was  shown  it? 

Mr.  Jeremiah  McAnarney.  Your  Honor  hasn’t  got  my  question. 

The  Court.  I  am  asking, — wait  just  a  minute,  gentlemen,  with  that 
picture.  I  am  asking  if  that  picture  she  identifies  as  having  seen,  the 
one  that  has  been  shown  to  the  jury. 

Mr.  Jeremiah  McAnarney.  She  says  that  is  not  a  picture  that 
she  showed  to  Mr.  Moore  out  of  the  group  of  pictures  shown  to  her. 

The  Court.  How  is  it  competent  now  for  the  consideration  of  the 
jury? 

Mr.  Jeremiah  McAnarney.  As  negative  evidence. 

The  Court.  But  you  cannot  prove  negative  evidence  that  way. 

Mr.  Jeremiah  McAnarney.  I  offer  that,  if  your  Honor  please. 

The  Court.  You  may  have  that  marked  for  identification,  just  the 
same  as  any  other  evidence.  If  you  offer  evidence  tending  to  prove  that 
that  was  the  picture  which  the  witness  saw,  then  it  becomes  competent 
and  not  until  then,  so  you  may  return  the  picture,  please. 

Mr.  Jeremiah  McAnarney.  If  your  Honor  please,  that - 

The  Court.  Now,  mark  that  for  identification. 

(A  picture  in  the  group  previously  marked  Exhibit  3  for  identifi¬ 
cation  is  marked  ‘Exhibit  4  for  identification.’) 

Mr.  Jeremiah  McAnarney.  4  is  on  3,  appears  on  the  group  of 

photographs,  defendant’s  exhibit  marked  for  identification. 

*  *  *  * 

Mr.  McAnarney.  If  your  Honor  please,  Exhibit  4,  which  has  been 
marked  as  ‘Defendant’s  Exhibit  4’,  I  would  like  to  introduce  as  a  chalk, 

the  picture  which  the  witness  indicated  in  her  examination  prior  to  recess. 

*  *  *  * 

The  Court.  It  may  be  admitted  as  a  chalk. 

Mr.  McAnarney.  And  I  desire  to  show  it  to  the  jury. 

The  Court.  That  may  be  done.  I  shall  say  to  the  jury:  It  is  not 
competent  as  evidence  at  the  present  time;  this  is  simply  a  chalk  and  it 
must  be  connected  later  by  evidence,  which  counsel  agrees  will  be  done. 

Mr.  McAnarney.  Yes.  Those  of  you  who  have  not  seen  it,  kindly 
look  at  it. 

(Mr.  McAnarney  shows  the  picture  to  the  jury.) 

Q.  (By  Mr.  McAnarney)  I  now  call  your  attention  once  more,  Mrs. 
Andrews,  please,  to  this  set  of  photographs. 
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(Mr.  McAnarney  shows  photographs  to  the  witness.) 

Q.  (Continued)  Now,  have  you  seen  any  of  those  photographs? 
Have  they  been  shown  to  you  before?  Perhaps  that  is  hardly  a  fair 
question.  This  is  the  same  set  of  photographs  that  you  previously 
answered  this  morning  had  not  been  shown  to  you,  but  I  pass  from  that, 
and  ask  you  once  more:  Have  you  seen  any  of  the  photographs  that  are 
on  this  set  before?  Kindly  look  at  them.  What  is  your  answer,  please? 
A.  Whether  I  have  seen  these  before,  or  not? 

Q.  Yes,  or  any  of  them.  Have  any  of  those  photographs  been 
shown  to  you  before?  A.  No,  sir,  I  don’t  think  they  have. 

Q.  I  call  your  attention  to  this  question — 54  of  the  record,  Mr.  Katz- 
mann,  of  the  evidence  in  this  court.  ‘Do  you  recognize  the  picture  that 
is  here  in  the  folder  marked  ‘23-36-C.’  ’  ‘Do  you  recognize  the  picture  here 
in  this  folder  marked  ‘23-36-C’,  do  you  recognize  that  as  one  of  the  pic- 
tures  that  I  showed  you  on  the  date  that  I  talked  with  you?’  Answer: 
‘I  recognize  a  picture  that  you  show  me.’  Which  one  of  those  pictures 
did  you  recognize  as  the  one  he  had  showed  you?  A.  I  think,  if  any, 
it  would  be  that  one  (indicating). 

Q.  What  one? 

(The  witness  indicates) 

Q.  Is  that  what  you  said?  “If  anyone,  it  would  be  that  one?”  Was 
that  the  photograph  that  you  showed  to  Mr.  Moore?  A.  Yes. 

Q.  Didn’t  you  say  something  about  having  a  hat  on  and  a  cigar? 
A.  No,  sir,  I  am  positive  I  did  not. 

Q.  I  call  your  attention  to  this  question - 

Mr.  Katzmann.  May  I  have  that  photograph  marked  now? 

Mr.  McAnarney.  Shall  I  put  an  “X”  on  it? 

Mr.  Katzmann.  Well,  two. 

Mr.  McAnarney.  A  double  X. 

Mr.  Katzmann.  Two  X’s. 

Mr.  Williams.  I  think  the  witness  better  be  allowed  to  sit  down. 

The  Witness.  I  feel  faint. 

Mr.  Katzmann.  She  feels  faint. 

The  Court.  I  think  she  should  have  a  rest. 

Mr.  McAnarney.  I  would  rather  she  have  a  rest  before  I  examine 
her  further.  I  will  suspend  the  examination,  so  that  she  may  have  a 
rest. 

(The  witness  collapses  and  is  removed  from  the  court  room) 

Mr.  Williams.  Shall  I  proceed  with  another  witness,  your  Honor? 

The  Court.  Yes.  She  may  not  be  recalled  this  afternoon.  When 
she  is  ready  to  be  recalled,  she  may  notify  the  District  Attorney.  She 
has  been  on  the  stand  at  least  a  full  day,  and  if  she  does  not  feel  per¬ 
fectly  well  tomorrow,  she  need  not  return  then.  If  she  feels  better 
Wednesday,  she  may  return  then,  until  the  finish  of  the  examination,  the 

cross-examination  and  the  re-direct. 

*  *  *  * 

On  the  day  following  the  cross-examination  by  Mr.  McAnarney  pro¬ 
ceeded  further  as  follows: 
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Q.  Just  at  the  intermission  or  when  I  ceased  to  examine  you  yes¬ 
terday,  Mrs.  Andrews,  you  had  seen  and  examined  that  photograph  (indi¬ 
cating),  and  we  had  marked  it  and  put  the  two  large  X’s.  You  recall? 
A.  Yes,  sir. 

Q.  And  that,  you  say,  I  believe,  that  represented  the  first  one  that 
Mr.  Moore  spoke  to  you  about,  or,  rather,  that  you  pointed  out  to  Mr. 
Moore?  A.  As  that  one,  yes. 

Q.  And  prior  to  it  you  had  said  that  the  one  marked  ‘X’  was  not 
the  one? 

Mr.  Katzmann.  Wait  a  minute.  I  object. 

Mr.  Jeremiah  McAnarney.  I  submit  it. 

The  Court.  You  can  ask  her  if  she  did  so  state. 

Mr.  Jeremiah  McAnarney.  If  your  Honor  please,  I  would  like 
that  put  in  the  form  I  put  it  at  that  time. 

The  Court.  I  submit  you  have  no  right  to  assume  it.  You  may 
ask  it  in  the  form  I  suggest. 

Mr.  Jeremiah  McAnarney.  May  I  have  it  and  if  it  is  legally  not 
a  proper  question  I  would  like  to  have  my  rights  on  it. 

The  Court.  You  may  have  your  rights  saved. 

Mr.  Jeremiah  McAnarney.  The  question  is  excluded  and  exception 
reserved. 

Mr.  Moore.  Also  for  Mr.  Sacco. 

The  Court.  Also  noted  I  give  you  the  privilege  of  asking  the  witness 
if  that  was  the  picture. 

Mr.  Jeremiah  McAnarney.  And  I  also  wish  to  be  noted  the  defend¬ 
ant’s  exception  to  the  restriction  placed  on  the  cross-examination. 

The  Court.  That  exception  is  noted. 

Mr.  Moore.  And  for  the  defendant  Sacco. 

Q.  Now,  referring  back  to  about  the  time  of  the  matter  in  Brain¬ 
tree  where  this  shooting  occurred,  you  heard  of  it  about  that  time  or 
shortly  after  did  you  not?  A.  You  mean  that  I  heard  about  the  shoot¬ 
ing  shortly  after  that  occurred? 

Q.  Well,  I  would  like  the  question  reread. 

(The  question  is  read.) 

The  Witness.  Why,  I  heard  about  it  some  time  after  it  had  hap¬ 
pened.  I  do  not  know  just  what  time  it  was. 

Q.  Very  well.  Now,  sometime  after  that  did  you  recall  talking  with 
one  or  two  Quincy  police  officers  with  reference  to  some  little  trouble 
that  you  had  in  your  own  building  where  you  roomed?  A.  Some 
little  time  after  this  shooting  occurred? 

Q.  Yes.  A.  Why,  it  was  sometime  after  the  shooting,  yes,  sir. 
A  long  time  after  it. 

Q.  About  how  long?  A.  Why,  the  time  I  talked  with  the  police 

officers - 

Q.  About  how  long?  A.  — was,  I  would  say  it  was  in  February 

or  the  latter  part  of  February  or  sometime  in  March.  I  wouldn’t  say 
positively. 
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Q.  Are  you  quite  sure  you  did  not  talk  with  the  Quincy  police  offi¬ 
cers  within  a  shorter  time  than  that  from  the  time  of  the  shooting?  The 
shooting  occurred  the  15th  of  April.  Now,  didn’t  you  have  occasion  to 
talk  to  one  or  two  Quincy  police  officers  before  February  of  this  year? 
A.  Before  February  of  this  year? 

Q.  Yes.  A.  I  say  I  cannot  conceive  why  I  should  talk  with  them. 
I  only  talked  with  them,  I  tell  you,  the  latter  part  of  February  or  sometime 
in  March. 

Q.  Do  you  know  Officer  Fay?  A.  Officer  Fay? 

Q.  Yes.  A.  I  cannot  say  that  I  do,  no,  sir. 

Q.  You  do  not  remember  the  officer  named  Corbett,  do  you?  A. 
I  do  know  Officer  Corbett,  yes,  sir. 

Q.  Do  you  recall  having  a  conversation  with  Officer  Corbett?  A. 
I  do,  as  I  say,  sometime  in  February. 

Q.  Do  you  recall  in  the  conversation  with  Officer  Corbett  or  some 
other  Quincy  police  officer  telling  one  or  both  of  them  that  you  could  not 
remember  the  faces  or  face  of  any  of  the  men  that  you  saw?  A.  No, 
sir,  I  do  not  remember  making  any  such  statement. 

Q.  Do  you  now  say  that  you  did  not?  A.  I  will  say  that  I  don’t 
remember  of  making  any  such  statement. 

Q.  By  that,  do  you  mean  you  may  have  said  it  or  forgotten  it? 
A.  I  do  not  think  I  ever  said  it. 

Q.  Then  you  wish  to  leave  it  you  did  not  say  it?  A.  Yes,  sir. 

Q.  Now,  just  a  question  or  two.  When  you  talked  with  Mr.  Moore 
at  the  time  he  came  there  and  interviewed  you  and  had  the  stenographer 
present, — by  the  way,  you  have  had  only  one  interview  with  him,  have 
you?  A.  That  was  all. 

Q.  Yes.  Do  you  recall  his  asking  you  the  following  question: 

(Reading)  ‘Q.  I  show  you  a  group  of  photographs  marked  12-22, 
and  ask  you  if  you  have  ever  seen  any  of  these  men  whose  photo¬ 
graphs  appear  there  at  any  time  or  place,  particularly  on  April 
15,  1920,  at  South  Braintree?’ 

and  your  answer  was — 

*  *  *  * 

A.  I  do  not  know  what  man  you  are  talking  about,  Mr.  McAnarney. 

Q.  The  man  we  are  talking  about  in  the  question  asked  you.  Per¬ 
haps  I  better  reread  the  question  to  you.  If  you  desire,  I  will.  Do  you 
wish  me  to  rererad  the  question?  A.  Well,  you  will  have  to,  or  some¬ 
thing,  because  I  do  not  understand  what  you  mean. 

Q.  I  will  reread  the  question. 

‘Q.  I  show  you  a  group  of  photographs  marked  12-22  and  ask 
you  if  you  have  ever  seen  any  of  these  men  whose  photographs 
appear  there  at  any  time  or  place,  particularly  on  April  15,  1920, 
at  South  Braintree?’ 

And  you  did  answer. 

‘A.  The  only  man  that  looks  like  him  at  all  is  this  man.’ 

Did  you  so  answer  to  Mr.  Moore  when  he  was  interviewing  you? 
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The  Court.  You  may  answer,  if  you  can.  If  you  cannot,  do  so  state. 

The  Witness.  I  did  say  to  Mr.  Moore  in  this  way:  that  there  is  a 
man - 

Q.  Pardon  me,  just  a  minute.  Did  you  say  it  this  way,  and  then 
you  may  say  whatever  way  you  said  it,  but  yes  or  no,  did  you  say  it  this 
way,  please :  I  will  repeat  it  to  you : 

‘A.  The  only  man  that  looks  like  him  at  all  is  this  man.’ 

Did  you  say  it  that  way  to  Mr.  Moore,  yes  or  no?  A.  No,  sir, 
I  do  not  think  I  did. 

Q.  Very  well.  (Reading) 

‘Q.  This  man  with  a  straw  hat  and  a  cigar  in  his  hand?’ 

To  that  question  did  you  answer,  ‘Yes’? 

Mr.  Katzmann.  To  that  I  object. 

Mr.  Jeremiah  McAnarney.  Then  it  is  agreed  that  question  is 
already  in  the  record. 

The  Court.  Yes. 

Mr.  Jeremiah  McAnarney.  Very  well. 

The  Court.  Do  you  agree  to  that? 

Mr.  Katzmann.  Of  course. 

*  *  *  * 

Q.  Do  you  remember  the  appearance  of  the  man  that  you  spoke  to 
when  you  went  to  Slater  &  Morrill’s ?  A.  The  appearance  of  the  man? 

Q.  Yes.  A.  That  I  spoke  to  when  I  went  into  Slater  &  Morrill’s? 

Q.  Yes.  A.  Why,  I  did  not  speak  to  any  man  in - 

The  Court.  Is  this - 

A.  (Continued)  Went  into  Slater  &  Morrill’s. 

The  Court.  Has  this  witness  testified,  Mr.  McAnarney,  as  she  went 
in  she  spoke  to  any  man? 

Q.  You  went  in - 

Mr.  Jeremiah  McAnarney.  Yes,  I  understand  she  has.  She  went 
in  there  and  inquired  for  work,  I  understood. 

The  Court.  She  has  been  in  and  then  come  out.  Then  asked  about 
going  into  another  place  before  she  went  in. 

Mr.  Jeremiah  McAnarney.  As  I  understood  her,  she  went  into 
Slater  &  Morrill’s  to  look  for  work  and  was  in  there  fifteen  minutes. 

Q.  You  went  in  Slater  &  Morrill’s  looking  for  work,  didn’t  you? 
A.  Yes. 

Q.  Did  you  speak  to  anybody  while  you  were  in  there?  A. 
Inside  of  the  factory,  yes,  sir,  I  did. 

Q.  Do  you  remember  the  appearance  of  the  man  you  spoke  to? 
A.  Yes. 

Q.  What  kind  of  man  was  he?  A.  He  was  a  smooth  faced  man 
of  stout  build.  I  should  say  medium  complexion. 

Q.  You  didn’t,  I  don’t  assume,  get  his  name?  A.  No,  sir,  I 
did  not. 

(Mr.  McAnarney  shows  pencil  mark  on  Exhibit  9  to  jury) 
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Redirect  Examination. 

Q.  (By  Mr.  Williams.)  Mrs.  Andrews,  when  did  you  learn  of  the 
shooting,  can  you  remember?  A.  I  would  say  it  was  somewheres 
around  quarter  of  four  of  the  same  day. 

Q.  April  15th?  A.  Yes,  sir. 

*  *  *  * 

Q.  At  any  time  thereafter  was  your  attention  called  to  any  pictures 
published  in  the  papers  or  in  the  daily  papers  in  connection  with  the  South 
Braintree  shooting?  A.  Yes,  sir.  I  saw  some  pictures  in  the  paper. 

Q.  When  was  that,  in  the  rough?  A.  Sometime  after  the  shoot¬ 
ing.  I  cannot  just  place  the  time. 

Q.  Have  you  any  idea  how  long  after  the  shooting  it  was?  A. 
No,  sir,  I  haven’t. 

*  *  *  * 

Q.  What  came  to  your  mind,  if  anything,  when  you  learned  of  the 
shooting? 

Mr.  Jeremiah  McAnarney.  If  your  Honor  please,  just  a  minute. 
I  object  to  that. 

The  Court.  I  will  allow  it.  The  subject  has  been  opened  up,  as  I 
recall  it,  on  cross-examination.  You  may  inquire. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  save  my  rights  on 
that  form  of  question. 

The  Court.  Certainly. 

Mr.  Moore.  Also  the  defendant  Sacco. 

Mr.  Williams.  Read  the  question,  please. 

(The  question  is  read.) 

Q.  You  may  answer.  A.  What  came  to  my  mind  when  I  read 
of  the  shooting? 

The  Court.  That  may  be  a  question  that  may  be,  as  you  may  get 
an  answer,  that  I  should  be  obliged  to  strike  from  the  record. 

Mr.  Williams.  Well,  if  it  is  your  Honor’s  suggestion  that  question 
is  leading,  I  put  it  purposely  in  that  general  form. 

The  Court.  Of  course,  your  question  doesn’t  connect  the  shooting 
with  what  I  suppose  you  claim  was  the  picture  in  the  paper,  or  something 
to  that  effect. 

Mr.  Williams.  I  am  asking  her  now  in  regard  to  what  came  to 
her  mind  at  the  time  she  first  learned  of  the  shooting,  which,  I  under¬ 
stand,  was  the  afternoon  of  the  same  day. 

The  Court.  Now,  put  your  question. 

The  Witness.  Why,  when - 

The  Court.  Put  your  question  first. 

(The  question  is  reread  as  follows: 

‘Q.  What  came  to  your  mind,  if  anything,  when  you  learned 
of  the  shooting?’) 

Q.  When  you  first  learned  of  the  shooting?  A.  When  I  first 
learned  of  the  shooting? 
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The  Court.  That  may  be  purely  a  mental  operation  which  may  not 
be  competent. 

Mr.  Williams.  Well,  I  am  asking  the  question,  if  your  Honor  please, 
because  of  the  cross-examination  regarding  her  recollection  of  faces. 

The  Court.  Well,  I  will  let  her  answer.  If  the  answer  is  not  com¬ 
petent,  I  will  order  it  stricken  from  the  record. 

Q.  You  may  answer.  A.  Why,  the  only  way  I  can  answer  that 
is  this:  When  I  heard  of  the  shooting  I  somehow  associated  the  man  I 
saw  at  the  car. 

*  *  *  * 

Q.  Do  you  recall  the  day  that  Mr.  Moore  called  upon  you?  A. 
Yes,  sir. 

Q.  I  am  not  asking  the  date,  but  you  remember  the  occurrence? 
A.  I  remember  the  occurrence,  yes,  sir. 

Q.  Do  you  remember  what  time  of  night  or  day  it  was?  A.  It 
was  in  the  evening. 

Q.  What  time?  A.  I  cannot  just  place  the  time.  I  would  say 
it  was  late  in  the  evening. 

Q.  Had  you  been  called  upon  by  any  one  else  in  connection  with 
this  case  prior  to  that  visit  of  Mr.  Moore’s?  A.  Yes,  sir. 

Q.  When?  A.  Just  about - 

Q.  With  reference  to  his  visit?  A.  Within  two  days. 

Q.  Who  called  upon  you  at  that  time?  A.  I  do  not  know,  sir. 
I  do  not  know.  I  can’t  say.  I  do  not  know  the  name. 

Q.  How  many  called  upon  you  at  that  time?  A.  One. 

Q.  Can  you  describe  him?  A.  Yes,  sir. 

Q.  Will  you  do  so?  A.  He  was  a  man,  I  would  say,  of  medium 
height,  dark  complected,  and  he  had  some  trouble  with  his  eye.  I  would 
not  say  that  it  was  out ;  but  I  think  that  it  was.  I  wouldn’t  want  to  say 
surely  that  it  was. 

Q.  Do  you  know  what  nationality  he  was?  A.  I  would  say  he 
was  an  Italian. 

Q.  What  time  of  day  or  night  did  that  man  call  upon  you?  A.  It 
was  eight  o’clock. 

Q.  Where  were  you  when  he  called?  A.  I  was  in  Mrs.  Lancaster’s. 

Q.  As  the  result  of  that  call,  two  days,  if  I  get  you  correctly,  two 
or  three  days  before  Mr.  Moore’s  visit,  what  was  your  state  of  mind  when 
he  called? 

Mr.  Moore.  I  object. 

Mr.  Jeremiah  McAnarney.  Wait.  I  object. 

A.  Why,  I - 

The  Court.  What  do  you  mean  by  ‘state  of  mind?’  Let  me  ask 
counsel,  is  it  your  claim  that  the  testimony  of  the  witness  is  a  recent  con¬ 
trivance  on  her  part  or  that  she  is  concealing  certain  facts  and  has  con¬ 
cealed  certain  facts? 

Mr.  Jeremiah  McAnarney.  I  have  to  state,  in  view  of  the  evidence, 
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and  in  view  of  information  that  her  evidence  is  not  the  same  as  has  been 
previously  given. 

The  Court.  Previously  given.  Does  it  appear  she  has  ever  given 
any  evidence  ? 

Mr.  Jeremiah  McAnarney.  Well,  evidence  to  people  who  inter¬ 
viewed  her. 

The  Court.  That  is  statements.  That  is  not  evidence. 

Mr.  Jeremiah  McAnarney.  Well,  evidence  about  that,  her 
statements. 

The  Court.  Do  you  claim  this  story  here  is  one  of  recent  contrivance? 

Mr.  Jeremiah  McAnarney.  I  don’t  know  how  recent,  but  I  claim  it 
is  different  than  the  story  she  has  told  before. 

The  Court.  Do  you  claim  she  has  concealed  the  facts? 

Mr.  Jeremiah  McAnarney.  Well,  whether  she  has  concealed  them 
or  how  she  has  handled  the  facts,  I  do  not  know.  I  state  that  the  story  is 
different  than  what  was  told  before. 

The  Court.  Of  course,  if  you  make  that  claim,  then  any  statements 
that  she  has  made  to  other  people  to  meet  that  claim  is  competent  on  the 
case  in  the  222. 

Mr.  Jeremiah  McAnarney.  I  understand  that  situation.  I  am 
answering  as  I  have  already  answered,  that  my  claim  is  that  the  evidence 
she  has  given  on  the  stand  is  different  to  what  she  has  told  at  other  times. 

The  Court.  And  that  something  has  operated  over  her  mind  to  tell 
a  different  story? 

Mr.  Jeremiah  McAnarney.  That  I  make  no  such  claim. 

The  Court.  Are  you  going  to  make  such  claim? 

Mr.  Jeremiah  McAnarney.  The  operation  of  her  mind,  I  do  not 
know  as  I  am  bound  to  comment  on.  I  am  going  to  comment  on  her 
evidence. 

The  Court.  Are  you  going  to  ask  her  what  you  say,  that  there  has 
been  something  that  has  operated  on  her  mind  since? 

Mr.  Jeremiah  McAnarney.  Until  this  evidence  is  completed,  if 
your  Honor  please,  it  is  impossible  for  me  to  say  what  I  will  predicate  my 
answer  on. 

The  Court.  If  you  want  her  to  answer  that  question  I  will  allow  you 
to  put  it  to  meet  that  claim,  under  a  case  in  the  222. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  kindly  conserve  my 
rights. 

The  Court.  Certainly. 

Mr.  Moore.  Also  the  defendant  Sacco. 

Mr.  Williams.  Will  you  read  the  question,  please? 

(The  question  is  read.) 

The  Witness.  What  was  my  state  of  mind?  Why,  I  was  wondering 
what  the  conversation, — and  what  I  would  be  required  to  say  to  Mr. 
Moore.  I  did  not  know. 

The  Court.  That  may  be  stricken  out. 

Q.  Perhaps  that  wasn’t  clear  in  my  question.  As  a  result  of  that 
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call  of  that  other  man  you  just  told  the  jury  about - 

Mr.  Williams.  I  do  not  know  how  I  can  put  it  without  being  some¬ 
what  leading,  if  your  Honor  please,  and  if  it  is  leading,  of  course,  your 
Honor  will  check  me. 

Q.  Were  you  in  any  state  of  fright  by  reason  of  the  call  which  had 
been  made  to  you  two  or  three  days  before? 

Mr.  Jeremiah  McAnarney.  I  object,  if  your  Honor  please. 

The  Court.  What  is  the  claim?  Let  me  get  it — I  can’t  quite - 

Mr.  Williams.  My  claim  is  this,  if  your  Honor  please.  That  this 
woman  had  a  call  late  at  night,  under  certain  circumstances,  by  an  Italian, 
two  or  three  days  before  and  was  seriously  frightened,  and  at  the  time 
Mr.  Moore  called  upon  her  she  was  still  frightened,  and  if  there  is  any 
failure  to  remember  or  recall  testimony  given  at  that  time  I  wish  to  show 
the  jury  the  state  of  mind  she  was  then  in. 

The  Court.  I  will  let  you  show  that.  I  will  save  your  rights. 

Q.  Now,  will  you  tell  the  jury,  Mrs.  Andrews,  in  what  mental  con¬ 
dition  you  were  by  reason  of  the  call  which  you  had  the  evening  two  days 
before  Mr.  Moore  called? 

Mr.  Jeremiah  McAnarney.  Reserve  an  exception. 

Mr.  Moore.  Save  the  defendant  Sacco’s  right. 

The  Court.  Yes. 

The  Witness.  May  I  answer  that? 

The  Court.  Yes,  you  may. 

Q.  You  are  expected  to.  A.  Well,  leading  up  to  the  first  time 
the  man  called  on  me? 

Q.  No.  I  won’t  go  into  that.  I  am  simply  asking  as  the  result  of 
that  visit,  will  you  tell  the  jury  what  mental  condition  you  were  in  at  the 
time  Mr.  Moore  called? 

Mr.  Moore.  I  object  to  that. 

A.  Why,  I  was  nervous,  sir. 

Q.  How  long  was  that  man  with  you  before, — I  mean,  the  two  or 
three  days  before?  A.  How  long  was  he  at  my  room?  Oh,  three- 
quarters  of  an  hour,  if  not  more. 

Q.  Will  you  tell  the  way  he  came  in  and  the  conditions  under  which 
he  came  into  your  room? 

Mr.  Jeremiah  McAnarney.  I  object,  if  your  Honor  please. 

The  Court.  I  will  hear  it,  as  bearing  upon  her  mental  state  at  the 
time  when  Mr.  Moore  called  on  her. 

Mr.  Williams.  Yes,  if  your  Honor  please. 

Q.  Will  you  tell  the  jury  the  full  circumstances  under  which  that 
man  came  two  or  three  days  before? 

Mr.  Moore.  Save  my  exception,  if  your  Honor  please. 

The  Court.  Certainly. 

A.  He  came  into  the  apartment  where  I  lived,  and  evidently  did 
not  see  me  at  first,  and  he  asked  a  lady  who  was  standing  in  the  hall. 

The  Court.  Do  you  want  to  go  into  all  that  detail? 

Mr.  Williams.  I  don’t. 
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Q.  Just  tell  in  general  the  circumstances. 

The  Court.  Somebody  called  you  and  brought  it  out,  and  in  con¬ 
sequence  of  that,  two  or  three  nights  afterwards,  when  Mr.  Moore  called, 
she  said  she  was  in  a  nervous  state  as  a  result  of  that. 

The  Witness.  Well,  this  man  that  came  to  my  room,  he  started  in 
talking  with  me  and  I  couldn’t  understand  what  he  was  saying.  At  first, 
I  did  not  know - 

The  Court.  Do  you  think  it  is  necessary  to  go  into  all  this? 

Mr.  Williams.  No,  I  think  not,  if  your  Honor  please. 

*  *  *  * 

Q.  When  Mr.  Moore  called  upon  you,  did  he  take  anything  away 
with  him  that  belonged  to  you?  A.  Yes,  sir. 

Q.  What  was  it?  A.  Time  book. 

Q.  Will  you  tell  us  what  talk  you  had  with  Mr.  Moore  about  that 
time  book?  A.  I  told  him  that  I  could  remember  exactly  the  day  I 
was  there  on  account  of  having  made  a  note  in  the  time  book  of  when  I 
started  work. 

Q.  What  did  he  say?  A.  He  said  he  would  like  to  take  the  book 
with  him. 

Q.  Yes.  A.  And  he  took  it. 

Mr.  Williams.  (To  Mr.  Moore.)  Have  you  that  time  book  here? 

Mr.  Moore.  I  give  you  my  word  of  honor  that  there  was  no  time 
book  turned  over  to  me,  myself,  or  any  one  else  connected  with  it. 

Q.  Now,  let  us  see - 

The  Court.  As  far  as  that  goes,  that  is  merely  a  notice  to  you  that 
the  counsel  has  not  in  his  possession  or  under  his  control  that  time  book. 

Q.  So  that  there  be  no  misunderstanding,  with  whom  were  you 
talking  in  regard  to  this  book?  A.  Why,  I  was  talking  with  Mr. 
Moore;  he  is  the  one  I  gave  it  to. 

Q.  What  kind  of  book  was  it?  A.  A  blue  covered  book  with 
the  ‘Rice  &  Hutchins’  outside  of  it,  and  my  name,  the  factory  I  worked  in. 

Q.  What  was  in  it?  A.  My  time,  meaning  the  work  I  would  do 
from  day  to  day. 

Q.  How  did  that  time  book  happen  to  be  mentioned  in  your  con¬ 
versation?  A.  On  account  of  remembering  the  date  of  the  15th 
of  April. 

Q.  What  was  the  first  thing  said  about  that  time  book?  A.  It 
was  about  how  I  could  remember  so  well  that  it  was  the  15th  of  April. 

Q.  Who  said  that?  A.  Mr.  Moore. 

Q.  What  did  you  say?  A.  I  said  I  could  remember  on  account 
of  the  holiday  following  it. 

Q.  Now,  where  did  you  get  that  book  from?  I  mean,  at  the  time 
of  your  conversation  with  Mr.  Moore,  from  what  place  did  you  produce 
that  time  book?  A.  I  took  it  out  of  the  dressing  table  drawer. 

Q.  To  whom  did  you  give  it?  A.  Mr.  Moore. 

Q.  Are  you  sure  of  that?  A.  I  am  positive,  yes,  sir. 

Q.  Was  there  anybody  else  there?  A.  The  stenographer  and 
two  other  men. 


A.  No, 


Q.  Do  you  think  you  gave  it  to  either  of  the  other  men? 
sir,  I  gave  it  to  Mr.  Moore,  in  his  own  hands. 

Q.  Previous  to  this  visit  by  the  Italian  and  Mr.  Moore,  had  you  told 
anybody  about  your  presence  at  South  Braintree  and  your  seeing  this 
man  in  the  street?  A.  You  mean,  if  I  had  talked  to  anybody? 

Mr.  Jeremiah  McAnarney.  Pardon  me,  I  object. 

The  Court.  Didn’t  you  open  that  up,  Mr.  Moore  open  it  up  by  ask¬ 
ing  about  her  ever  talking  with  anybody?  That  is  my  recollection. 

Mr.  Jeremiah  McAnarney.  Before  she  talked  with  him?  I  did 
not  so  understand. 

The  Court.  Oh,  yes,  I  understood  it. 

Mr.  Jeremiah  McAnarney.  Well,  if  that  is  the  record,  but  if  the 
record  doesn’t  so  disclose - 

The  Court.  Is  that  your  claim,  Mr. - 

Mr.  Williams.  Yes,  sir. 

The  Court.  It  would  not  be  competent  on  any  other  ground. 

Mr.  Jeremiah  McAnarney.  I  am  not  clear  that  the  record  would 
show  that.  If  it  doesn’t,  then  I  desire  my  rights  saved. 

The  Court.  Do  you  desire  to  stop  and  examine  the  record  now? 

Mr.  Jeremiah  McAnarney.  I  do  not.  It  is  immaterial  to  me,  but 
if  Mr.  Moore  has  opened  it  up,  I  agree  it  is  competent.  My  recollection 
is  that  no  such  question  was  asked.  If  it  was  not  asked,  what  she  has 
said  to  somebody  else  would  be  incompetent. 

Mr.  Williams.  I  am  not  going  to  ask  what  she  said  to  anybody 
else.  I  am  simply  asking  as  to  the  fact. 

The  Court.  You  may  inquire  as  to  the  fact. 

(The  question  is  read.) 

Mr.  Jeremiah  McAnarney.  That  I  object  to. 

The  Court.  You  may  answer. 

Mr.  Moore.  Save  an  exception. 

The  Witness.  No,  sir.  I  had  not. 

Q.  What  was  the  general  subject  of  the  conversation  between  you 
and  the  Italian  who  came  there  just  prior  to  Mr.  Moore’s  visit? 

Mr.  Jeremiah  McAnarney.  That  I  object  to. 

The  Court.  What  do  you  mean,  whether  it  was  about  this  case  or 

not? 

Mr.  Williams.  Yes. 

The  Court.  You  may  inquire. 

Mr.  Williams.  I  thought  I  had  asked  it. 

Mr.  Moore.  An  exception. 

The  Witness.  You  mean,  what  the  subject  of  the  conversation  was? 

Q.  Just  the  general  conversation. 

Mr.  Jeremiah  McAnarney.  That  I  object  to. 

The  Court.  You  may  ask  a  leading  question,  which  I  will  allow 
you  within  my  discretion.  ‘Did  she  talk  with  this  Italian  two  or  three 
days  before  concerning  the  alleged  shooting?’ 

Q.  If  you  will  answer  that  question. 
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Mr.  Jeremiah  McAnarney.  Your  Honor  will  save  my  rights  regard¬ 
ing  it. 

The  Court.  Certainly. 

A.  I  did  talk  with  the  Italian  concerning  this  shooting,  yes,  sir. 

Q.  Was  that  the  general  topic  of  your  conversation  with  him? 

Mr.  Jeremiah  McAnarney.  The  same  exception  to  that  last  one. 

The  Court.  Certainly. 

Mr.  Williams.  That  is  all.  That  is  all,  you  may  inquire. 

Mr.  Jeremiah  McAnarney.  No  further  questions,  if  your  Honor 
please. 

The  Court.  That  is  all.  If  it  develops,  Mr.  McAnarney,  that  you 
desire  the  witness  to  be  returned,  notify  the  District  Attorney,  and  he 
will  see  that  she  is  here  when  you  desire  to  have  her. 

Mr.  Jeremiah  McAnarney.  All  right. 

Michael  Levangie,  called  by  the  Commonwealth,  testified  as  follows : 
That  he  resides  at  270  Pond  Street,  South  Braintree;  employed  as  gate 
tender  for  the  New  York,  New  Haven  &  Hartford  Railroad  at  Pearl  Street, 
South  Braintree  and  was  so  employed  on  April  15,  1920. 

He  was  on  duty  at  three  o’clock;  at  time  of  shooting  he  was  busy; 
he  heard  some  shots;  he  did  not  know  what  it  was,  whether  it  was  an 
automobile  back  firing  or  a  motor  cycle.  When  he  heard  these  noises 
he  was  cleaning  one  of  the  windows  of  the  shanty  immediately  west  of 
the  railroad  tracks  crossing  Pearl  Street  and  on  the  south  side  of  Pearl 
Street.  His  idea  is  that  he  heard  twelve  or  fifteen  shots;  he  didn’t  do 
anything;  he  kept  on  working.  The  sounds  stopped  for  a  second  and 
then  it  begun  again  so  he  turned  around  and  looked  that  way  down  where 
the  noise  was — east.  He  saw  one  man  coming  behind  a  pile  of  bricks, 
walking  quite  fast  and  shooting  as  he  went  across  the  road.  As  he 
looked  down  at  this  man  he  heard  shots  but  couldn’t  quite  count  them 
because  they  came  so  fast. 

Then  he  heard  the  bell  of  a  train — bell  on  his  shanty  for  a  train 
approaching.  He  then  turned  the  crank  and  put  down  the  gates,  the 
crank  right  on  the  post  where  the  gate  was, — the  gate  nearest  to  the 
shanty  on  the  westerly  side  of  the  railroad  tracks.  As  he  was  turning 
the  crank  he  was  looking  to  where  the  train  was  approaching  from  Brock¬ 
ton.  The  first  thing  he  saw  an  automobile  coming  right  up  the  hill.  It 
came  right  up  the  hill  as  far  as  the  gate.  He  had  the  gates  down  and  the 
first  thing  he  knew  there  was  a  revolver  pointed  like  that  (indicating)  at 
his  head.  He  looked  back  at  the  train  to  see  if  he  had  chance  enough  to 
let  them  go.  He  saw  there  was  a  chance  to  let  them  go  and  he  let  them. 
He  put  his  gates  back  again  where  they  belonged.  The  gates  were  down 
as  far  as  he  could  put  them — they  were  way  down.  He  had  to  raise  the 
gates  again.  The  turning  of  the  crank  on  the  gate  post  at  the  shanty 
lowers  the  gates  on  both  sides  of  the  railroad  track.  When  the  gates 
were  down  the  automobile  was  coming  up  from  the  other  side  —  it  was 
down  below,  coming  up  that  hill.  The  revolver  was  pointed  at  him  just 
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as  the  automobile  came  up  across  the  crossing — came  up  to  the  gates 
before  he  raised  them.  The  revolver  was  pointed  at  him  from  the  left 
hand  side  of  the  automobile  coming  up  Pearl  Street.  He  could  not 
see  who  held  the  revolver — it  was  a  shiny  revolver.  It  was  behind 
the  driver;  he  heard  no  shots  fired  at  that  time.  After  the  revolver 
was  pointed  at  him,  he  put  up  the  gates  and  let  them  across.  The 
automobile  came  right  in  the  middle  of  the  road  going,  he  should  say, 
18  to  20  miles  an  hour.  It  was  a  dark  automobile,  full  of  dust.  He  could 
not  tell  whether  it  was  bottle  green  or  black.  He  saw  it  afterwards  and 
knows  it  was  a  black  machine.  It  was  all  covered  with  dirt,  dust.  The 
top  was  up.  There  were  curtains  on  the  side ;  he  could  not  tell  how  many. 
The  curtains  on  the  side  toward  the  witness  were  down,  closed  in.  He 
does  not  know  about  the  other  side.  He  could  not  look  through  the  car. 
He  could  not  count  the  curtains ;  did  not  have  time.  All  behind  the  driver 
was  closed  on  his  side.  Could  not  tell  how  many  were  in  the  machine  as 
they  came  across  the  crossing.  He  saw  one  man  driving  the  machine. 
This  man  was  a  dark  complected  man  with  cheek  bones  sticking  out, 
black  hair,  heavy  brown  mustache,  slouch  hat  and  army  coat.  At  the 
closest  point,  he  didn’t  measure  it,  but  he  would  say  he  was  about  10  or 
12  feet. 

He  has  seen  this  man  since  at  the  Brockton  police  station ;  also  right 
there,  the  man  with  the  mustache,  right  in  the  cage,  the  one  on  the 
left.  He  didn’t  know  his  name,  but  that  is  the  fellow — Vanzetti. 

He  does  not  know  the  date  when  he  saw  him  at  the  Brockton  police 
station.  It  was  just  after  they  got  him.  It  was  sometime  in  May.  He 
does  not  know  where  he  saw  him  in  the  Brockton  police  station,  but  it 
was  in  a  room  they  had  him  in  there.  Witness  is  sure  he  is  the  man  that 
he  saw  that  day. 

After  the  automobile  went  over  the  crossing,  he  saw  it  go  up  towards 
the  square ;  that  is  all  he  knows  about  it.  It  turned  towards  Holbrook  or 
Brockton — to  the  left  on  Hancock  Street  He  neither  saw  nor  heard  any 
shots  fired  from  the  automobile  after  it  crossed  the  crossing.  There  were 
very  few  people  on  the  street  at  that  time.  He  can  recall  no  one  that  he 
saw  on  the  street.  There  was  no  one  in  the  shanty  with  him. 

After  the  automobile  went  up,  he  had  to  put  the  gates  down  again 
because  there  was  a  train  coming.  When  he  put  the  gates  down  a  second 
time  the  automobile  was  out  of  sight. 

Cross-Examination. 

(By  Jeremiah  McAnarney)  He  has  worked  as  crossing  tender  for 
about  three  years.  The  bell  announcing  approaching  trains  rings  at 
the  shanty  on  an  automatic  signal.  He  has  no  idea  at  all  how  far  away 
the  connection  is  that  causes  the  ringing  of  the  automatic  signal.  On 
April  15,  1920  he  went  on  duty  at  three  o’clock  in  the  afternoon.  He  had 
been  on  duty  eight  or  ten  minutes  when  this  occurred.  He  relieved  Mr. 
Sullivan.  Mr.  Sullivan  had  gone  away  at  the  time  of  the  accident. 
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Mr.  Sullivan  was  not  in  a  position  to  see  what  occurred  at  the  crossing 
at  the  time  that  it  did  occur. 

When  he  looked  back  and  saw  the  train  coming,  it  was  up  beyond  the 
rubber  works.  He  just  saw  the  engine  coming  around  the  corner.  He 
happened  to  look  down  and  saw  the  automobile  coming  up  towards  the 
gates.  The  automobile  did  not  stop ;  it  kept  moving  slowly ;  no  one  spoke 
to  him;  no  one  was  on  the  corner  of  the  crossing  with  him;  no  one  was 
in  sight  that  he  knows  of.  He  was  going  to  stop  them  from  coming 
across;  he  wasn’t  going  to  put  up  the  gates;  then  he  saw  this  revolver 
and  he  put  them  up. 

He  saw  only  one  man  on  the  front  seat.  The  thing  that  was  pointed 
at  him  was  from  somewhere  back  of  the  front  seat,  behind  the  driver.  He 
could  not  see  the  man’s  face.  He  saw  part  of  his  hand  with  the  revolver 
in  it.  This  hand  was  sticking  out  of  the  curtain.  The  revolver  was 
pointed  at  him.  The  man  did  not  say  anything  to  him.  The  revolver 
was  shining.  He  does  not  know  the  distance  away.  The  revolver 
was  moving  up  and  dowm  like  that  (indicating)  to  open  the  gates.  He 
had  never  seen  that  man  before  or  since. 

Witness  thinks  that  he  talked  with  Mr.  McAnarney  two  or  three 
weeks  ago.  He  does  not  know.  Possibly  he  did.  He  cannot  remember. 
He  sees  so  many.  He  cannot  tell.  He  does  not  know  whether  Mr.  Sul¬ 
livan  was  there  on  the  same  afternoon  or  not.  He  does  not  know  whether 
his  memory  is  good  or  not.  He  cannot  remember  whether  he  told  Mr. 
McAnarney  on  that  day  how  the  automobile  drove  away ;  does  not  remem¬ 
ber  telling  Mr.  McAnarney  how  the  curtains  were,  nor  about  the  man  on 
the  front  seat;  does  not  know  whether  he  told  him  anything.  Does  not 
remember  Mr.  Sullivan  being  there  at  the  time,  standing  there,  when 
they  talked  together,  and  another  gentleman  with  a  black  mustache.  Does 
not  remember  that  man  getting  up  and  asking  Mr.  McAnarney  if  he  did 
not  want  to  take  a  seat  beside  the  shanty.  Cannot  remember  telling 
Mr.  McAnarney  that  Mr.  McAnarney’s  brother  had  acted  for  him  in  a 
case ;  does  not  remember  telling  Mr.  McAnarney  that  the  front  and  every 
curtain  on  the  left  hand  side  of  the  car  was  so  that  you  could  not  see 
into  the  car.  Does  not  remember  telling  Mr.  McAnarney  that  all  the 
view  he  got  of  the  man  in  the  car  was  when  the  car  was  coming  towards 
him  and  he  looked  through  the  windshield  and  could  not  see  as  he  went  by 
him  on  account  of  the  curtains. 

Re-direct  Examination 

(By  Mr.  Williams)  Does  not  remember  whether  anybody  came  to 
him  and  spoke  to  him  regarding  this  case  and  told  him  that  his  brother 
had  acted  for  him  in  some  previous  case. 

In  response  to  question  by  the  Court,  he  stated  that  he  did  not  remem¬ 
ber  having  a  conversation  or  talk  with  Mr.  Sullivan  about  two  weeks  ago 
when  somebody  was  with  him.  He  does  know  Mr.  Sullivan.  Sees  him 
every  day.  He  did  have  a  talk  with  Mr.  Sullivan  about  what  took  place 
on  April  1 5th  just  afterwards,  after  that  happened  but  not  since. 
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Re-cross  Examination 

(By  Mr.  McAnarney)  He  knows  Mr.  McAnarney. 

Q.  Mr.  Sullivan  is  the  man  who  changes  with  you  on  the  gate? 
A.  Yes,  sir. 

Q.  Mr.  Sullivan  was  just  getting  through  at  three  o’clock,  and  you 
were  just  going  on?  A.  That  is  the  hours,  yes. 

Re-direct  Examination 

(By  Mr.  Williams)  Some  years  ago  Mr.  McAnarney’s  brother  acted 
for  him. 

Re-cross  Examination 

(By  Mr.  McAnarney)  He  does  not  remember  anything  about  talking 
to  Mr.  McAnarney. 

“Q.  Mr.  Levangie,  when  you  said  that  you  have  no  recollection  of 
me  talking  to  you  at  all,  is  it  because  you  don’t  remember  my  face,  my 
name,  or  my  personality,  or  what  is  it?  A.  I  don’t  remember  any¬ 
thing  about  it  whatever. 

Q.  So  that  you  stand,  in  the  light  of  all  your  senses,  today  your 
position  is  that  I  never  spoke  to  you  there  at  the  gate  house,  whether  it 
is  two,  three  or  four  weeks  ago?  A.  I  don’t  know. 

Mr.  Katzmann.  One  moment. 

The  Court.  Haven’t  you  shifted  that  around  a  little  bit,  asking 
him  the  question?  You  assume  it.  He  said  he  did  not  remember.  You 
assumed  it  in  a  little  different  form.  You  may  put  the  question  directly 
to  him. 

Mr.  McAnarney.  What  was  my  question  please? 

(The  question  is  read) 

Mr.  McAnarney.  I  feel,  in  view  of  all  the  evidence,  I  am  entitled 
to  that. 

The  Court.  You  may  put  it  in  the  other  form. 

Mr.  McAnarney.  I  would  rather  have  it  this  way. 

The  Court.  I  will  exclude  it. 

Mr.  McAnarney.  Your  Honor  will  save  me  an  exception? 

The  Court.  I  will  allow  you  to  put  it  in  a  direct  form,  without 
assuming  that  to  be  a  fact. 

Mr.  McAnarney.  I  think  I  have  a  right  in  cross-examination  to 
assume  all  that  I  have  assumed  in  this  question. 

The  Court.  I  don’t  agree  with  counsel  on  that  question. 

Mr.  McAnarney.  Then  my  rights  are  protected? 

The  Court.  Oh,  certainly. 

Mr.  Moore.  The  same  in  regard  to  the  defendant,  Sacco.  May  I 
ask  one  question? 

The  Court.  Certainly. 
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Cross-Examination. 

(By  Mr.  Moore)  At  no  time  or  place  or  to  any  person  has  he 
described  the  man  and  the  only  man  that  he  saw  in  the  car  as  a  light 
complected,  light  haired,  Swedish  or  Norwegian  type  of  person.  The  man 
he  saw  was  dark  complected. 

Does  not  remember  seeing  Mr.  McAnarney  at  all  about  his  place 
any  time  at  all  within  the  last  month — few  months.  He  did  not  know 
Mr.  McAnarney  by  sight;  cannot  remember  when  was  the  first  time  he 
ever  saw  him  personally;  he  might  have  seen  him  before  seeing  him  in 
the  court  room  but  he  wouldn’t  recollect. 

John  W.  Faulkner,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows  :  That  he  is  a  pattern  maker — wood  patterns.  He  resides  at  Cohas- 
set;  learned  his  trade  at  B.  F.  Sturtevant’s ;  got  out  of  the  trade  in  1902 
and  went  into  the  laundry  business;  in  1916  went  back  to  the  trade  again. 
Was  living  in  Cohasset  in  the  spring  of  1920  and  has  lived  there  since 
1916. 

On  April  15,  1920  he  was  going  from  Cohasset  to  the  Watertown 
Arsenal.  He  left  home  on  the  9:20  or  9:23  train  from  the  station  at 
Cohasset,  train  going  to  Boston.  He  always  rides  in  the  smoking  car 
and  did  on  this  day.  The  smoker  was  on  the  front  end  of  the  train.  He 
sat  on  the  second  seat  on  the  left  hand  side  of  the  car — baggage  end. 
This  would  be  the  rear  end  of  the  smoker.  This  smoker  carried  baggage 
with  a  toilet  on  the  right  hand  side.  He  was  siting  on  the  left  hand 
as  he  went  into  the  car,  rear  end. 

There  was  a  cross-seat  behind  him  over  to  his  right,  a  seat  the  same 
as  his,  cross-seat  for  two  passengers.  These  seats  faced  the  engine. 
There  was  some  one  in  the  cross-seat  opposite  him.  Behind  the  cross¬ 
seat  beside  him  there  was  some  small  single  seat  that  is  generally  behind 
the  toilet.  That  single  seat  faced  the  engine. 

As  they  came  into  East  Weymouth,  the  fellow  on  his  right  asked  him 
if  this  was  East  Braintree.  He  said  “no”.  The  man  opposite  him  said 
“The  man  behind  me  wants  to  know  if  it  is  East  Braintree”.  Witness 
took  a  look  at  the  man  behind.  This  man  was  sitting  in  the  single  seat 
next  to  the  toilet.  This  man  looked  like  a  foreigner,  with  a  black  mus¬ 
tache  and  cheek-bones.  He  had  a  felt  hat  on,  kind  of  old  clothes.  Witness 
talked  with  this  man. 

He  saw  this  man  afterwards  in  the  Plymouth  jail.  This  was  on  July 
20,  1920.  He  sees  the  man  that  he  saw  on  the  train  that  day  and  whom 
he  subsequently  saw  in  the  Plymouth  jail  sitting  right  over  there  in  the 
cage,  the  man  with  the  black  mustache  known  as  Vdnzetti.  He  is  sure 
that  he  is  the  man  he  saw  on  the  train  that  day. 

The  only  conversation  that  witness  had  with  this  man  was  “He  wanted 
to  know  if  it  was  East  Braintree  when  we  come  to  East  Weymouth  and 
Weymouth  Heights.  I  told  him  at  the  start,  at  Weymouth,  when  we  came 
to  it  I  would  let  him  know.  When  we  come  to  it,  I  did  tell  him,  ‘This  is 
East  Braintree’.  He  got  up  and  got  out.” 
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Witness  had  no  talk  with  him  as  he  went  out.  The  East  Braintree 
station  is  on  the  left  hand  side.  When  this  man  got  off  the  train  he  went 
on  the  station  platform  and  dropped  the  bag  he  had  with  him.  This  was 
an  old  leather  bag,  16  or  18  inches  long.  He  then  walked  back  and  forth. 
Witness  saw  him  walk  back  and  forth  only  once  or  twice  because  the 
train  started  and  went  on. 

Witness  thinks  this  train  is  scheduled  at  East  Braintree  at  9:54.  He 
does  not  know  whether  the  train  was  on  time.  Witness  was  going  out  to 
the  arsenal  to  get  his  hand  fixed  up,  and  out  there  he  spends  all  day  and 
he  didn’t  watch  the  time;  he  knows  of  nothing  that  occurred  that  morn¬ 
ing  that  made  the  train  late. 

He  last  saw  that  man  that  morning  at  the  side  of  the  depot,  Braintree 
side.  Witness  was  sitting  on  the  side  of  the  train  towards  the  depot,  out¬ 
side  seat.  He  has  told  all  the  conversation  he  had  with  him  on  the  way 
up  on  the  train. 

Witness  went  to  the  Plymouth  jail  at  the  request  of  some  one  con¬ 
nected  with  the  District  Attorney’s  office.  Had  not  seen  that  man  from 
that  time  until  he  saw  him  in  the  court  room  here. 

Cross-Examination 

(By  Mr.  Jeremiah  McAnarney)  He  had  had  an  accident  at  the 
Watertown  Arsenal  and  was  having  his  hand  fixed  at  the  post  hospital  at 
Watertown.  There  are  few  Italians  living  at  Cohasset.  He  has  lived 
there  since  1916.  His  brother-in-law  has  run  a  stable  there  the  last  twenty 
odd  years.  He  resides  on  Elm  Street,  Cohasset.  Does  not  believe  there 
are  a  large  number  of  Italian  families  in  Cohasset. 

On  the  train  this  day  his  attention  was  attracted  by  someone  on  the 
right  hand  side  asking  a  question.  This  person  asked  “Where  is  East 
Braintree?”  The  person  that  asked  this  question  of  the  witness  sat  in 
front  of  the  single  seat  on  the  second  seat  from  the  rear,  opposite  the  wit¬ 
ness.  Witness  told  this  man  opposite  him  on  his  right  he  would  tell  him 
when  he  came  to  East  Braintree.  This  man  was  talking  for  this  other 
man  behind  him.  “Pie  was  a  stranger  he  said  and  he  did  not  know  the  lay 

of  the  ground . He  asked  me  if  I  would  tell  this  man  where  East 

Braintree  was.” 

The  man  who  spoke  to  the  witness  did  not  ask  the  witness  if  he  knew 
where  East  Braintree  was,  nor  did  he  tell  who  he  was,  nor  whether  he 

knew  anything  about  East  Braintree.  “He  said  he  was  a  stranger” . 

“I  told  him  I  would  tell  him  when  we  came  to  East  Braintree.” 

As  the  train  approached  East  Weymouth  station  this  conversation 
took  place. 

The  next  stop  to  East  Weymouth  was  Weymouth  Heights.  There 
the  man  on  the  extreme  back  single  seat  next  to  the  toilet  leaned  over  and 
asked  witness  “Is  this  East  Braintree”? 

Witness  does  not  remember  whether  he  was  reading  that  morning; 
cannot  remember  whether  he  bought  a  paper.  He  did  not  have  a  paper 
when  he  boarded  the  train. 
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When  this  man  asked  “Is  this  East  Braintree”,  witness  answered 
“no”.  At  Weymouth  this  mean  leaned  over  and  asked  the  same  question 
and  witness  gave  the  same  answer.  At  East  Braintree  the  witness  told 
him  this  was  East  Braintree.  The  man  then  went  to  the  rear  and  out  of 
the  car. 

Witness  had  been  riding  train  every  day  that  week;  took  same  train 
every  day.  He  was  injured  on  March  29th  at  the  Watertown  Arsenal  and 
he  had  to  go  to  the  post  hospital.  He  returned  to  Cohasset  on  the  5:15, 
sometimes  6:27. 

It  was  July  20,  1920  that  he  went  to  Plymouth  jail.  The  black  bag 
was  about  16  or  18  inches  long.  The  man  laid  it  down  on  the  platform  of 
the  depot.  That  was  the  first  time  that  the  witness  had  seen  it.  He  had 
it  in  his  hand  walking  from  the  train  to  the  station.  Witness  could  not 
see  him  when  he  got  off  the  train. 

Witness  did  not  notice  any  Italians  on  the  train  the  day  before.  He 
had  seen  Italians  on  the  train  during  the  month  of  April.  He  does  not 
know  the  dates.  He  does  not  know  how  frequently,  perhaps  once  or  twice 
a  week.  There  is  a  difference  in  the  appearance  of  Italians.  Some  are 
big  and  some  are  small.  “You  might  get  two  alike  and  two  not  alike”. 
Witness  has  never  worked  with  Italians.  In  Fore  River  there  were  one 
or  two  where  he  worked.  This  was  in  “H”  Department. 

Witness  did  not  notice  anything  flapping,  hanging  out,  ticket  or  any¬ 
thing,  out  of  bag.  He  did  not  notice  what  kind  of  a  hat,  with  reference  to 
the  band  on  the  hat,  he  had  on.  He  did  not  notice  anything  special  about 
the  coat  he  had  on.  He  was  a  man  with  a  dark  moustache  and  he  had  on 
sort  of  oldish,  dark  clothes. 

Witness  was  first  interviewed  by  the  Government  on  the  day  be¬ 
fore  he  went  to  Plymouth,  a  day  or  two  before.  He  was  still  on  the 
sick  list,  disabled.  The  man  the  witness  saw  on  the  train  is  absolutely  the 
man  in  the  dock,  —  he  is  the  man.  Witness  cannot  be  mistaken  on  that. 
There  are  no  Italians  down  in  Cohasset  to  the  knowledge  of  the  witness 
that  answer  his  general  description.  Witness  has  not  looked  them  over. 
He  has  not  looked  around  there.  He  gets  away  in  the  morning  and  gets 
back  at  night  so  he  does  not  see  the  population  of  the  town.  He  has  made 
no  attempt  to  look  around  and  notice. 

Cross-Examination 

(By  Mr.  Moore)  There  wasn’t  anything  extraordinary  about  this 
occurrence  on  the  train,  simply  a  man  asking  for  information.  At  that 
time  witness  was  riding  this  train  every  day.  He  cannot  remember  hav¬ 
ing  seen  anybody  on  that  train  that  he  knew.  When  this  man  asked  the 
question  and  got  so  nervous  after  the  train  left  the  different  stations,  this 
thing  attracted  the  witness’  attention.  Witness  told  him  it  would  be  in 
three  or  four  stops.  Witness  saw  nobody  on  the  train  that  he  knew.  Wit¬ 
ness  did  not  know  the  man  sitting  opposite  to  him.  This  man  said  he  was 
a  stranger  and  didn’t  know  the  stations  around  there.  Witness  did  not 
notice  what  kind  of  a  looking  man  he  was.  The  man  opposite  to  him  is  the 
man  that  spoke  to  him  first.  Behind  this  man  was  the  man  who  directed 
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the  inquiries  and  he  then  passed  them  to  the  witness.  In  the  first  instance 
the  witness  spoke  to  the  man  directly  opposite  him.  Witness  does  not 
know  what  kind  of  a  looking  man  he  was.  He  wouldn’t  say  where  he 
came  from.  He  was  a  stranger  down  in  that  direction.  There  was  noth¬ 
ing  peculiar  about  the  accent  of  his  voice  that  would  identify  the  section 
of  the  country  he  came  from.  Witness  cannot  remember  whether  he  was 
an  oldish  looking  man  or  a  youngish  looking  man.  He  cannot  remember 
whether  he  was  a  large  or  a  small  man.  He  did  not  give  the  witness  any 
impression  at  all  as  to  whether  he  was  a  heavy,  corpulent  man  or  a  thin 
man.  His  conversation  was  with  the  man  behind.  Witness  fastened  all 
his  attention  upon  the  man  behind.  He  was  the  one  looking  for  the  infor¬ 
mation. 

“Q.  And  to  the  complete  exclusion  of  everybody  else  on  that  train? 

A.  I  couldn’t  see  many  others  in  the  seat  I  was  sitting. 

Q.  The  train  was  pretty  full?  A.  They  were  all  looking  the 
other  way.” 

Witness  does  not  know  who  was  conductor  on  the  train,  nor  who  was 
brakeman.  He  does  not  know  the  names  of  conductor  or  brakeman. 

Nothing  was  said  either  to  the  witness  by  anyone  else  or  by  the  wit¬ 
ness  to  anyone  when  this  man  got  off  the  train.  When  witness  saw  this 
man  was  so  nervous  he  looked  out  to  see  who  he  was  at  the  depot.  He  saw 
this  man  that  got  off  with  the  bag.  He  made  no  comment  to  anyone  about 
his  nervousness,  nor  did  anyone  make  any  comment  to  him,  not  to  his 
knowledge,  he  cannot  remember  that  they  did.  He  called  nobody’s  atten¬ 
tion  to  it ;  no  one  called  his  attention  to  it. 

It  was  because  of  the  injury  to  his  hand,  which  was  being  treated  at 
the  hospital,  that  he  was  taking  the  train  at  that  time.  Cannot  remember 
that  he  has  ever  been  injured  before.  He  is  a  wood  pattern  maker.  He 
was  so  employed  when  he  was  injured. 

In  the  smoking  car  he  v/as  sitting  on  the  side  next  to  the  aisle.  There 
was  someone  sitting  in  the  seat  with  him  as  they  rode  into  East  Braintree. 
Witness  does  not  know  where  this  person  sitting  in  seat  with  him  got  on 
the  train.  He  must  have  been  on  the  train  when  witness  got  on,  because 
witness  sat  on  the  aisle  seat.  Witness  did  not  change  his  seat  while  in 
the  car.  He  remained  sitting  next  to  the  gentleman  sitting  next  to  the 
window.  Witness  did  not  take  much  notice  of  this  man  sitting  in  the  seat 
with  him  next  to  the  window.  He  hasn’t  any  idea  what  kind  of  a  looking 
man  he  was.  He  does  not  think  he  was  an  Italian.  He  looked  like  an 
American.  He  has  no  impression  in  his  mind  of  the  kind  of  looking  man 
he  was,  —  he  was  an  American.  He  wasn’t  a  foreigner.  He  is  positive 
about  that.  He  was  a  medium  sized  man. 

Witness  has  no  picture  in  his  mind  at  all  of  the  kind  of  looking  man 
the  man  next  to  him  was.  He  wouldn’t  know  him  if  he  stepped  into  the 
court  room  now. 

(Mr.  Moore  directs  gentleman  in  court  room  to  stand  up.) 

Witness  has  never  seen  the  gentleman  standing  up  in  court  room  to 
his  knowledge.  He  does  not  know  whether  the  man  standing  up  in  court 
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room  is  man  was  sitting  on  his  left  in  the  same  seat  or  not.  Witness  has 
no  impression  whether  he  is  or  is  not  the  man.  Witness  cannot  remem¬ 
ber  whether  the  man  sitting  next  to  him  in  the  same  seat  was  as  large  a 
man  as  the  man  standing  up  or  not.  He  has  no  impression.  He  cannot 
remember  when  he  first  mentioned  seeing  a  man  on  the  train  to  anyone. 
“I  don’t  know  where  I  did  first  mention  it.  The  first  information  I  got  of  it 
was  when  the  District  Attorney  sent  the  two  officers  down  ....  about  two 
or  three  days  before  the  20th  of  July  1920.” 

Between  April  15,  1920  and  this  date  he  does  not  remember  having 
mentioned  it  to  a  man,  woman  or  child.  He  has  no  recollection  of  having 
mentioned  it  to  anyone.  The  officers  who  came  to  see  him  were  Mr. 
Stewart  and  Mr.  Brouillard.  He  had  been  told  that  Mr.  Brouillard  was  of 
the  State  police.  Witness  was  then  taken  to  the  jail  and  the  defendant  was 
shown  to  the  witness  in  a  group  of  five  men.  He  did  not  notice  any  of  the 
other  men  in  the  group.  He  can  describe  none  of  them.  He  does  not  know 
whether  any  of  the  other  men  in  the  group  were  Italians  or  not.  He  would 
say  that  half  of  the  group  were  foreigners.  He  would  say  two  Americans 
and  three  foreigners  in  the  group.  He  does  not  know  of  what  nationality 
the  foreigners  were ;  he  does  not  remember  whether  they  were  all  smooth 
shaven  or  all  mustached;  he  did  not  notice  whether  any  of  them  wore  a 
mustache.  He  did  not  notice  whether  any  of  the  group  other  than  the 
defendant  wore  a  mustache  or  not.  He  has  no  recollection.  He  does  not 
know  who  selected  the  men  that  were  brought  in  front  of  him  at  the  Plym¬ 
outh  jail,  —  Brouillard  or  Stewart,  he  does  not  know  which  one,  told  the 
deputy  at  the  Plymouth  jail  to  get  the  men. 

He  had  seen  a  picture  of  Vanzetti  in  the  newspapers  before  he  was 
taken  to  the  jail.  He  does  not  remember  whether  he  mentioned  to  any¬ 
body  that  he  knew  this  man  or  not.  He  did  identify  the  man  in  the  news¬ 
paper  picture.  To  his  knowledge  he  told  nobody.  He  does  not  remember 
the  date  when  he  saw  the  picture  in  the  newspaper.  He  did  not  identify 
the  picture  to  anyone;  cannot  remember  that  before  Brouillard  came  to 
see  him,  he  mentioned  it  to  a  man,  woman  or  child  as  being  like  the  person 
he  had  seen  on  the  train.  His  memory  is  nothing  better  than  anyone 
else.  He  will  not  say  he  did  not  mention  it  to  anyone. 

The  jailor  at  Plymouth  had  a  round  face,  that  is  about  all  the  descrip¬ 
tion  he  can  give.  He  never  saw  the  jailor  before,  or  since.  He  was  a 
medium  sized  man. 

At  the  time  he  went  to  the  jail  witness  did  not  speak  to  the  man  whom 
he  identifies  as  Vanzetti.  His  basis  of  identification  is  solely  that  of  ap¬ 
pearance.  It  is  not  voice  or  anything  of  that  kind.  Witness  thinks  man 
on  train  had  his  hat  on  all  the  time.  Witness  had  no  conversation  with 
this  man  on  the  train  between  station  to  station.  The  only  conversation 
was  when  they  were  coming  into  the  station.  Witness  is  not  in  the  habit 
of  coming  up  at  9  :20  in  the  morning.  That  is  not  the  regular  time  that 
he  takes  train.  It  is  the  route  that  he  takes  when  he  does  not  come  over  the 
road.  He  has  been  living  there  since  1916.  He  has  no  recollection  of  any¬ 
one  that  he  saw  on  the  train  that  day  outside  of  the  conductor  that  ran 
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the  train.  He  does  not  know  the  conductor’s  name.  He  has  been  told 
since  but  he  does  not  remember.  He  did  not  call  or  direct  the  conductor’s 
attention  to  this  matter.  He  rode  into  Boston.  He  saw  no  one  in  Boston 
that  he  knew.  He  saw  no  one  that  he  knew  until  he  got  out  to  the  Water- 
town  Arsenal. 

Witness  noticed  but  one  bag  in  possession  of  this  man.  The  bag  was 
a  black  bag, — dark  bag. 

Witness  did  not  see  the  station  agent  or  any  person  on  the  station 
platform  at  East  Braintree  other  than  the  defendant  Vanzetti.  He  did 
not  notice  anybody  else  there.  He  saw  no  one  other  than  the  defendant  Van¬ 
zetti  before  or  after  the  arrival  of  the  train,  or  during  the  period  that  it 
was  at  East  Braintree.  He  supposes  that  there  were  passengers  who  came 
on  to  the  train  at  East  Braintree.  He  saw  no  one.  He  has  never  had  any 
difficulty  with  his  eyes. 

Re-direct  Examination 

(By  Mr.  Williams)  He  fixes  the  date  when  he  saw  this  man  on  the 
train  because  he  expected  to  go  to  work  very  soon.  He  expected  his  injury 
would  be  over  soon.  There  is  no  other  reason  why  he  recalls  the  occur¬ 
rence  of  April  15th.  He  talked  with  Mr.  Moore  about  an  hour  and  a  half 
or  two  hours  in  a  suite  at  Commonwealth  Avenue  sometime  last  fall.  Wit¬ 
ness  did  not  notice  that  anything  was  said  by  anybody  as  this  man  left  the 
train  at  East  Braintree,  or  as  he  was  on  the  East  Braintree  platform, 
which  attracted  his  attention  particularly  to  him.  Witness  states  that  on 
pausing  and  reflecting  he  cannot  remember  ever  having  said  anything  to 
the  contrary.  Witness  does  not  remember  that  the  man  sitting  beside  him 
said  anything  to  him. 

“Q.  Now,  Mr.  Moore,  and,  I  think,  Mr.  McAnarney  has  asked  you  if 
anything  was  said  by  anybody  to  direct  your  attention  to  this  man  when 
he  got  out.  Now  do  you  recall?  Now,  just  stop  and  think  for  a  moment. 
Do  you  recall  anything  being  said  as  that  man  got  off  the  train  or  got  on 
the  platform  at  South  Braintree?  A.  No. 

Mr.  Jeremiah  McAnarney.  Pardon  me.  I  do  not  think  I  asked 
that  question. 

Mr.  Williams.  I  will  take  it  back  in  regard  to  you,  if  you  say  you 
did  not.  It  was  Mr.  Moore,  then. 

The  Court.  Then,  if  he  did,  why,  it  will  be  admitted  against  the 
defendant  Sacco,  but  will  have  no  reference  nor  effect  against  the  defen¬ 
dant  Vanzetti. 

Mr.  Jeremiah  McAnarney.  I  do  not  recall  whether  Mr.  Moore 
asked  any  such  question  or  not.  I  do  not  think  I  did,  however. 

Mr.  Moore.  I  will  state  I  did,  your  Honor. 

The  Court.  I  think  you  did,  too,  Mr.  Moore. 

(The  question  is  read) 

The  Court.  You  may  strike  from  the  record  ‘Mr.  McAnarney’ 

Mr.  Williams.  I  will  frame  a  new  question,  if  your  Honor  please? 
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Q.  Was  anything  said  by  anybody  as  this  man  left  the  train  at  East 
Braintree  or  as  he  was  on  the  East  Braintree  platform,  which  attracted 
your  attention  particularly  to  him?  A.  Not  that  I  noticed.  I  didn’t 
notice  anything  said. 

Q.  Now,  just  pause  and  reflect  a  minute  and  see  if  you  have  ever 
said  anything  to  the  contrary?  A.  Not  that  I  remember  of. 

Q.  That  is  all  I  am  asking  you.  Do  you  remember  the  man  sitting 
beside  you  saying  anything  to  you?  A.  No,  I  do  not. 

Q.  About  ‘anything  being  on’  today?  A.  No. 

Mr.  Moore.  I  object  to  that. 

The  Court.  Read  the  question. 

(The  question  is  read) 

The  Witness.  I  do  not  remember  it. 

Q.  You  can’t  think  of  anything  that  was  said  at  that  time? 

A.  No. 

Q.  Do  you  recall  the  man  aside  of  you  saying,  as  this  man  got  out 
with  his  bag  on  the  East  Braintree  platform  ‘I  wonder  what  is  going  on 
today?’  A.  I  do  not  remember,  Mr.  Williams. 

Q.  You  do  not.  Do  you  remember  telling  Mr.  Katzmann  anything 
to  that  effect?  A.  I  do  not  remember  of  it. 

Q.  Do  you  remember  telling  him  anything  as  to  when  you  first 
learned  of  the  South  Braintree  shooting?  A.  Why  — 

Mr.  Moore.  I  object.  It  is  rather  leading,  your  Honor. 

Mr.  Jeremiah  McAnarney.  I  object. 

The  Court.  It  is  leading. 

Mr.  Williams.  I  thought  I  exhausted  his  recollection.  That  is  why 
I  put  it  in  that  form. 

The  Court,  (continuing)  And  it  would  not  be  within  the  statute 
in  reference  to  contradicting  your  own  witness,  either. 

Mr.  Williams.  I  am  not  attempting  to  contradict  my  own  witness. 
I  am  simply  trying  to  refresh  his  recollection. 

The  Court.  You  might  do  that  first  by  exhausting  his  recollection. 
And  after  that  has  been  done,  then  it  might  be  competent  to  ask  leading 
questions. 

Q.  Mr.  Faulkner,  do  you  recall  when  you  first  learned  of  the  South 
Braintree  shooting?  A.  Why,  the  next  morning,  I  believe  it  was. 

Q.  When  you  learned  of  the  South  Braintree  shooting,  did  your 
mind  go  back  in  any  way  — 

Mr.  Jeremiah  McAnarney.  Wait,  I  object. 

The  Court.  Leading. 

Mr.  Williams.  Let  me  put  it  this  way : 

Q.  Did  the  South  Braintree  shooting  have  any  connection  in  your 
mind  with  what  had  occurred  at  the  East  Braintree  station  that  next  day? 

Mr.  Jeremiah  McAnarney.  I  object. 

The  Court.  That  is  leading,  also,  isn’t  it? 

Q.  What  connection,  if  any,  did  the  occurrence  at  East  Braintree 
have  in  your  mind  with  the  South  Braintree  shooting,  when  you  learned 
of  it? 
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Mr.  Jeremiah  McAnarney.  I  object. 

The  Court.  Not  in  that  form.  (To  the  witness)  What  effect,  if 
any,  did  the  South  Braintree  shooting  have  upon  your  mind  ? 

Mr.  Moore.  I  object  to  that  question. 

The  Court.  Well,  I  will  allow  it,  and  save  you  an  exception. 

Mr.  Moore.  Save  me  an  exception. 

Mr.  Jeremiah  McAnarney.  For  both. 

The  Court.  Certainly. 

(The  question  of  the  Court  is  read  as  follows:  ‘What  effect,  if  any, 
did  the  South  Braintree  shooting  have  upon  your  mind?’) 

The  Witness.  Well,  it  had  that  much  on  my  mind  that  I  thought 
that  was  one  of  the  crowd  that  came  up  in  the  train  with  me. 

Q.  And  when  did  you  have  that  thought?  A.  Why,  as  soon  as 
I— 

Mr.  Jeremiah  McAnarney.  That  is  objected  to  on  the  same  line, 
if  your  Honor  please. 

Q.  You  may  answer,  Mr.  Faulkner.  A.  What  is  the  question? 

Q.  When  did  you  have  that  thought?  A.  Why,  as  soon  as  I  read 

the  paper. 

Q.  That  was  when?  A.  Why,  I  think,  the  next  day.” 

Cross-Examination. 

Q.  (By  Mr.  Jeremiah  McAnarney)  Just  one  question  I  overlooked. 
I  wanted  to  ask  him  if  he  had  ever  seen  anyone  that  looked  like  that  photo¬ 
graph  before. 

A.  I  suppose  I  have  seen  somebody  looks  like  it,  yes. 

Q.  Where?  A.  I  can’t  say  exactly  where,  —  like  the  defendant. 

Q.  Never  mind  looking  at  the  crowd.  Keep  your  eye  on  this  picture. 
A.  Where  was  I  looking? 

Q.  You  looked  up. 

Mr.  Katzmann.  One  moment. 

The  Witness.  I  was  looking  at  the  picture. 

Q.  Keep  looking  at  it. 

Mr.  Katzmann.  One  moment,  if  your  Honor  please.  I  submit  that 
Mr.  McAnarney  can’t  direct  this  witness  where  he  should  keep  his  eyes. 

Mr.  McAnarney.  I  want  him  to  keep  his  eyes  on  this  picture  as  he 
is  looking  —  do  you  object  to  it? 

The  Court.  I  do  not  suppose  counsel  has  any  right  to  order  a  wit¬ 
ness  where  he  should  look,  but  the  Court  might  have  some  authority  in  a 
matter  of  that  kind.  Now,  if  you  deem  it  of  sufficient  importance,  I  will 
suggest  that  the  witness  look  at  some  particular  object. 

Mr.  Jeremiah  McAnarney.  And  if  I  might  request  that  it  be  the 
picture. 

The  Court.  All  right.  You  may  direct  your  attention  to  that 
picture. 

Q.  Now,  have  you  seen  that? 

Mr.  Jeremiah  McAnarney.  What  was  his  answer? 

(The  last  answer  is  read.) 
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Q.  Where  do  you  think  you  have  seen  that  person?  A.  I  do  not 
know  where  I  have  seen  that  person. 

Q.  But  you  do  think  you  have  seen  him  somewhere?  A.  I  think 
I  have. 

Q.  He  looks  like  a  foreigner  to  you,  don’t  he?  A.  Why,  yes. 

Q.  Looks  a  little  like  the  man  you  saw  get  off  the  train  at  East 
Braintree?  A.  Similar. 

Q.  Quite  a  lot  like  him,  don’t  he?  A.  Looks  quite  a  lot  like  him. 

Q.  And  that  is  the  man  that  got  off  at  East  Braintree,  isn’t  it,  as  far 
as  the  photograph  would  represent  him? 

Mr.  Katzmann.  One  moment.  If  your  Honor  please,  I  object  to 

that. 

Mr.  Jeremiah  McAnarney.  I  ask  it. 

Q.  Keep  your  eyes  on  that  picture. 

The  Court.  Ask  him  if  that  is  the  man  he  saw  get  off  the  train  at 
East  Braintree. 

Mr.  Jeremiah  McAnarney.  I  think  I  did. 

Mr.  Katzmann.  That  is  not  the  question. 

The  Court.  You  say  that  was  the  man.  Now,  this  form  is  a  better 
form,  and  in  my  judgment  more  effective. 

Q.  You  have  heard  our  remarks.  You  heard  the  remarks  of  the 
Court,  concluding.  Isn’t  that  the  man  that  got  off  the  train  at  East  Brain¬ 
tree  on  the  15th  day  of  April?  A.  That  I  don’t  know. 

Q.  He  looks  so  much  like  the  man  you  can’t  say  whether  he  is  or  not? 
A.  I  wouldn’t  say. 

Q.  You  wouldn’t  say. 

Mr.  Williams.  I  would  like  to  have  that  picture  marked. 

Mr.  Jeremiah  McAnarney.  I  am  conducting  this  examination,  and 
I  want  to  finish  my  examination. 

Mr.  Williams.  I  can  always  make  a  request  of  the  Court. 

The  Court.  You  may  proceed,  Mr.  McAnarney,  with  your  cross- 
examination. 

Mr.  Jeremiah  McAnarney.  I  am  directing  the  witness’  attention 
to  defendant’s  Exhibit  marked  1,  and  may  I,  with  the  consent  of  court  and 
counsel  for  the  Government,  mark  this  with  a  circle,  this  photograph?  Is 
that  agreeable? 

Mr.  Katzmann.  Three  X’s. 

Mr.  Jeremiah  McAnarney.  I  show  the  photograph  —  may  I  in¬ 
troduce  it  as  a  chalk  to  the  jury? 

The  Court.  You  may. 

Mr.  Jeremiah  McAnarney.  And  the  jury  may  look  at  that. 
(Showing  to  the  jury.) 

Frances  J.  Devlin,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows  :  She  has  resided  at  588  Washington  Street,  Braintree  for  nearly 
three  years.  On  April  15,  1920  and  for  a  few  months  previous  she  was 
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employed  by  Slater  &  Morrill,  Inc.  as  bookkeeper.  At  the  present  time 

is  unemployed.  . 

She  knew  Frederick  A.  Parmenter  to  speak  to,  seeing  him  m  the  of¬ 
fice.  She  knew  Mr.  Berardelli  by  sight.  She  worked  in  the  same  room 
with  Miss  Splaine  on  the  railroad  street  side,  the  first  window  nearest  to 
Pearl  Street.  She  saw  Mr.  Berardelli  and  Mr.  Parmenter  April  15,  1920. 
She  had  seen  Mr.  Parmenter  off  and  on  during  the  day.  Then  she  saw  the 
two  of  them  in  the  afternoon.  She  saw  them  leaving  the  building  with  the 
payroll  around  three  o’clock.  At  the  time  she  was  sitting  at  the  side  of  the 

window.  . 

She  saw  Mr.  Parmenter  and  Mr.  Berardelli  leave  the  office  building 
with  the  boxes  and  they  crossed  over  the  railroad  crossing  and  once  Mr. 
Parmenter  shifted  his  box  from  one  hand  to  the  other,  and  then  he 
crossed  the  railroad  crossing  and  went  down  the  hill.  They  were  on  the 
sidewalk  near  the  Rice  &  Hutchins  factory  when  she  last  saw  them.  At 
that  time  Mr.  Berardelli  was  on  the  inside  and  Mr.  Parmenter  on  the  out¬ 
side  of  the  sidewalk ;  that  is,  Mr.  Berardelli  was  on  the  side  nearest  to  the 
Rice  &  Hutchins  factory.  As  nearly  as  she  can  remember  she  thinks  Mr. 
Berardelli  had  his  box  in  his  right  hand  and  Mr.  Parmenter  had  his  box 
in  his  left  hand. 

Next  she  heard  some  shots.  At  the  time  she  was  right  at  the  window. 
This  was  the  window  nearest  to  Pearl  Street  on  the  railroad  side  of  the 
Slater  &  Morrill  factory  containing  the  office,  on  the  second  floor  —  the 
Hampton  House. 

She  heard,  she  imagines,  just  a  couple  of  shots,  maybe  four  or  five, 
somewhere  around  that;  she  can’t  say  definitely.  She  next  saw  an  auto¬ 
mobile  coming  up  the  hill.  This  was  within  a  minute  or  so  after  she  heard 
the  shots.  She  saw  the  automobile  coming  up  the  hill  and  then  she  saw 
the  party  in  the  back  seat  get  up  and  lean  toward  the  gate  tender,  and  then 
as  he  neared  farther  up,  he  came  on  the  nearer  side  of  the  automobile  and 
he  was  stretched  out  with  a  gun  in  his  hand  shooting  into  the  crowd.  Then 
the  automobile  passed  from  her  sight. 

When  she  first  saw  the  automobile  coming  up  the  hill  it  was  quite  a 
little  ways  down  this  hill  here  (indicating),  and  it  was  coming  up  across 
here  (indicating).  It  was  within  her  view  as  it  came  over  the  railroad 
crossing.  She  saw  it  as  it  proceeded  up  Pearl  Street  on  the  western  side 
of  the  railroad  crossing.  When  she  last  saw  the  car,  it  was  going  up  Pearl 
Street.  She  watched,  and  after  she  could  not  see  it  on  the  Railroad  Street 
side  any  more,  she  ran  to  the  Pearl  Street  side  and  looked  out  there  until 
it  got  quite  a  little  ways  up  Pearl  Street.  When  she  last  saw  it  from  the 
Railroad  Street  window  it  was  partly  past  the — just  above  the  cobbler’s 
shop  when  she  saw  it. 

She  also  saw  the  automobile  after  it  had  passed  the  cobbler’s  shop 
going  up  Pearl  Street  from  another  little  window,  a  third  window,  the 
furthest  one  west  in  the  Slater  &  Morrill,  Inc.  office  on  the  Pearl  Street 
side,  and  it  gave  her  a  view  right  up  this  way  (indicating)  on  Pearl  Street. 

The  automobile  seemed  like  a  large  dark  car,  about  a  7-passenger  car, 
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and  it  had  a  covering,  top  covering  on  it,  and  then  had  the  back  curtain, 
just  a  little  bit  of  the  side  back. 

She  could  just  see  the  lower  portion  of  the  chauffeur,  and  then  she 
could  see  the  man  in  the  back  seat  from,  well,  a  little  bit  below  the  hips 
up  to  the  top  of  his  head.  The  automobile  was  in  the  middle  of  the  road 
as  nearly  as  she  can  remember.  The  automobile  was  going  quite  slow,  well 
you  could  easily  keep  up  with  it  running,  not  running  very  quickly. 

When  she  saw  the  car,  she  could  see  the  man  leaning  over  the  side 
from  her,  then  she  saw  him  come  over  to  the  side  that  she  was  on.  When 
this  man  was  on  the  other  side  from  her,  it  seemed  to  her  as  if  he  were 
speaking  to  somebody  over  there.  She  did  not  see  him  do  anything.  She 
just  saw  him  leaning  up  there  and  holding  on  to  the  seat.  At  the  time  he 
was  leaning  on  the  other  side  of  the  car,  it  was  just  as  though  he  leaned  out 
to  speak  to  somebody  over  there.  The  automobile  was  just  about  on  the 
railroad  crossing  when  he  changed  his  position  over  on  to  the  side  of  the 
witness.  She  saw  him  grab  hold  of  the  seat  in  front,  the  middle  of  that 
seat  in  front.  His  hand  was  pointed  out  into  the  crowd. 

When  the  man  was  on  the  side  towards  the  witness,  he  took  hold  of 
the  seat  this  way  (indicating),  and  he  had  the  gun,  some  firearm  in  his 
hand  (indicating),  and  he  fired  into  the  crowd  that  was  up  here  (indicat¬ 
ing)  ,  and  the  body  was,  it  would  be  lower,  —  the  body  was  bending  over 
and  it  was  protruding  from  the  machine.  The  body  was  leaning  right  out, 
right  out  of  the  machine  itself.  She  saw  the  man’s  face,  the  upper  part  of 
the  man’s  body.  At  the  time  he  was  shooting,  he  was  standing  in  the  car 
then  with  the  hands  here  (indicating),  and  then  the  body  was  right  out, 
leaning  out.  During  the  time  that  she  was  looking  at  the  man,  the  car 
traveled  from  quite  some  distance  down  the  hill  across  the  railroad  track 
and  about  up  to  the  cobbler’s  shop. 

The  man  leaning  out  was  a  dark  man  and  his  forehead,  —  the  hair 
seemed  to  be  grown  away  from  the  temples  and  it  was  blown  back  and  he 
had  clear  features,  rather  clear  features,  and  rather  good  looking,  and  he 
had  a  white  complexion,  and  was  a  fairly  thick  set  man,  she  would  say. 

She  saw  this  man  who  was  leaning  out  of  the  automobile  in  the  early 
part  of  May  at  the  Brockton  police  station.  This  was  not  quite  a  month 
after  the  shooting.  The  man  she  saw  in  the  automobile  is  the  man  on  this 
side  of  the  cage  (indicating),  on  the  near  side  as  you  go  out  of  the  court 
room,  the  man  known  as  Sacco.  She  could  not  see  this  man  on  the  western 
or  the  other  side  of  the  cobbler’s  shop  when  she  shifted  her  position  to 
look  out  of  the  Pearl  Street  window.  She  last  saw  him  on  the  day  of  the 
shooting  just  as  the  car  first  passed  out  of  sight  by  the  cobbler’s  shop. 
She  can  recall  nothing  further  of  the  happenings  that  day.  The  man  she 
saw  in  the  automobile  had  nothing  on  his  head. 

Cross-Examination 

(By  Mr.  McAnarney)  She  has  not  tried  to  keep  in  her  mind  the  pic¬ 
ture  of  the  man  that  she  saw  there  in  the  automobile.  It  has  just  stayed 
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there.  He  looked  like  a  fairly  well  built  man. 

“Q.  I  asked  you  if  he  did  not  appear  to  you  to  be  a  tall  man.  A. 
Well,  of  course,  a  person  standing  in  an  automobile  coming  along,  I 
couldn’t  really  get  a  — 

Q.  Have  you  not  said  he  appeared  to  you  to  be  a  tall  man? 

A.  Well,  fairly  well. 

Q.  Have  you  not  stated  before  that  he  was  a  tall  man?  A.  Well, 
I  don’t  know  exactly  whether  I  have  or  not.  I  think  I  made  that  statement 
before  but  — ” 

She  thinks  she  did  make  a  statement  something  along  that  line  in 
the  Quincy  court,  but  she  does  not  know  just  whether  that  was  the  word 
or  not.  She  testified  a  year  ago  in  the  Quincy  court  one  month  after  the 
shooting  that  the  man  she  saw,  it  seemed  as  though  he  would  be  tall.  “He 
struck  me  like  a  fairly  good  sized  man,  who  if  he  stood  up  would  be  fairly 
tall  and  built  proportionally”. 

The  answers  so  given  at  Quincy  were  given  honestly.  The  witness 
tried  to  tell  the  best  impression  she  then  had  of  the  man  she  had  seen. 

When  she  first  heard  the  shooting,  the  window  from  which  she  had 
her  vision  was  closed.  She  heard  the  shooting,  then  she  heard  some  re¬ 
marks  —  someone  saying  something,  and  then  she  opened  the  window. 
At  that  time  the  automobile  had  not  come  in  sight. 

She  did  not  testify  at  Quincy  that  it  was  just  coming  up  to  the  rails. 
She  heard  the  shooting  and  heard  the  statements  of  other  people  before 
she  saw  the  automobile.  She  is  not  a  grea't  judge  of  distances,  but  she 
surely  imagines  that  she  was  watching  that  automobile  for  a  distance  of 
maybe  two  hundred  feet. 

She  does  not  remember  whether  or  not  she  testified  on  the  prelim¬ 
inary  examination  in  the  Quincy  court  that  she  saw  the  automobile  for  a 
distance  of  40  to  60  feet. 

She  states  that  she  did  answer  in  the  Quincy  court  in  response  to  the 
question  “Do  you  say  positively  that  he  is  the  man?”  that  “I  don’t  say 
positively”.  In  answer  to  the  question  “Did  you  mean  that  at  Quincy  when 
you  gave  that  answer?”,  she  said,  “Well,  I  do  not  know  just  how  you  want 
to  put  that,  Mr.  McAnarney”,  and  on  repetition  of  the  question  she  said, 
“Well,  I  had  a  reason  in  saying  it  that  way.  I  do  not  just  know  how  you 
mean  it”.  And  upon  being  questioned  if  she  did  not  mean  that  answer 
when  she  gave  it,  she  said  “I  meant  it  in  my  own  way.” 

The  question  as  given  below  in  the  Quincy  court  was  then  reread  to 
her,  and  she  said  she  heard  the  question  in  the  court  below,  and  then  the 
answer  as  given  in  the  court  below  was  read  to  her.  She  then  testified 
“I  didn’t  want  to  commit  myself.”  Asked  as  to  whether  she  had  testified 
in  the  court  below  “I  don’t  say  positively”,  she  answered  “Yes”. 

On  the  automobile  that  she  saw  there  were  curtains  just  a  little  out 
back,  she  can’t  say  just  how  much,  just  on  the  back  of  the  car,  all  that 
she  saw  down.  She  said  that  she  imagines  that  she  testified  in  the  Quincy 
court  that  there  were  no  side  curtains.  The  machine  was  open.  She  could 
not  see  the  face  of  the  chauffeur.  She  did  not  get  a  better  view  of  the 
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chauffeur  than  she  did  of  the  man  who  was  leaning  out.  Asked  if  she  had 
not  testified  in  this  Quincy  court  that  the  chauffeur  was  on  the  front  seat 
and  that  she  had  a  better  view  of  the  chauffeur  than  the  man  in  the  back, 
she  said  “There  is  some  mistake  in  that  because  I  said  ‘no’  down  in  the 
Quincy  court.” 

She  cannot  say  definitely  how  many  people  were  in  the  crowd  into 
which  the  man  was  shooting,  —  some  people  were  gathered  there,  — 
some  people  gathered  as  soon  as  they  heard  the  shots  fired.  This  crowd 
was  “just  on  the  further  side  of  the  railroad,  on  the  further  side  of  that 
railroad  track  in  there  ....  quite  near  to  where  the  gates  go  up  and 
down.”  She  has  no  idea  as  to  the  number  in  the  crowd.  There  might 
have  been  a  dozen;  she  will  not  say  positively.  There  were  more  than 
three.  She  thinks  there  might  have  been  a  half  dozen.  She  thinks  there 
was  a  woman ;  she  cannot  say  positively,  but  it  is  her  recollection  that  in 
the  group  there  was  a  woman. 

When  she  left  the  front  of  the  factory  facing  toward  the  railroad 
depot  and  went  to  get  another  view  toward  Pearl  Street,  the  automobile 
had  passed  the  cobbler’s  shop  on  the  corner. 

When  the  car  was  coming  up  she  was  looking  to  see  if  there  was  a 
number  plate  on  it.  She  is  positive  there  was  a  number  plate  on  the  front. 
She  ran  from  the  window  facing  toward  the  railroad  track  to  the  Pearl 
Street  side  just  to  keep  on  looking  at  the  car  to  see  everything  that  she 
could.  She  did  look  at  the  number  plate.  She  did  get  the  number.  She 
had  it  but  does  not  remember  whether  she  took  it  herself  or  whether  she 
had  heard  about  it.  She  cannot  say  definitely  now.  She  thinks  that  she 
took  the  number  plate  on  the  front  of  the  car  as  it  came  up.  •  She  will  not 
say  positively  now.  She  knows  that  she  had  the  number  but  does  not 
know  whether  she  had  copied  it  or  whether  she  had  heard  of  it. 

When  she  opened  the  window  no  one  was  at  her  right  or  left  side; 
she  was  alone.  She  was  at  the  first  window  on  the  Railroad  Street  side 
of  the  Hampton  House  from  the  Pearl  Street  end  of  the  building.  She 
does  not  know  whether  the  window  next  to  her  on  the  left  was  open  or  not. 
When  she  opened  the  window  next  to  the  end  on  the  Railroad  Street  side, 
she  saw  someone  in  the  direction  of  the  gate-man’s  shanty  occupied  by  Mr. 
LeVangie,  but  does  not  know  who  it  was ;  nor  did  she  notice  whether  there 
were  one  or  two  men  near  the  man  who  was  near  the  shanty  or  not,  she 
would  not  say. 

When  she  changed  her  position  to  the  end  window  on  Pearl  Street, 
there  was  no  one  looking  out  of  the  window  with  her ;  as  to  whether  there 
were  persons  looking  out  of  the  window  on  either  side  of  her,  she  could 
not  say. 

She  did  see  others  looking  out  of  those  windows  on  Pearl  Street, 
ladies  that  were  in  the  office,  —  Rose  Dieuty  and  Mary  Splaine. 

When  she  first  saw  Miss  Splaine  She  doesn’t  really  know  what  window 
she  was  looking  out  of,  but  she  thinks  she  was  in  back  looking  out  of  the 
Railroad  Street  window.  She  will  not  say  which  window,  but  she  knows 
that  she  was  over  there.  She  just  knows  that  she  was  at  that  window 
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and  that  she  (the  witness)  was  at  her  own  window.  She  does  not  know 
whether  it  was  the  first  or  second  window  on  the  Railroad  Street  side,  but 
thinks  it  was  the  first. 

Asked  the  question  “You  were  looking  out  the  first,  weren’t  you”,  she 
answered  “She  (Miss  Splaine)  was  on  the  Pearl  Street  side.  I  was  on 
the  other.” 

Asked  the  specific  question  “When  you  first  saw  Miss  Splaine  she 
was  looking  out  the  Pearl  Street  side”,  she  answered  “Yes”.  She  cannot 
really  say  definitely  at  what  window. 

On  the  Railroad  Street  side  the  witness  went  to  the  first  window. 
When  she  went  to  the  Pearl  Street  side,  she  went  to  the  window  farthest 
over,  —  the  third  window  on  the  Pearl  Street  side  from  the  corner.  This 
was  on  the  second  floor.  It  was  from  this  window  that  she  saw  the  auto¬ 
mobile  going  up  Pearl  Street. 

Asked  with  reference  to  her  testimony  at  Quincy,  reading  as  follows : 

“Q.  What  did  you  say? 

A.  I  had  been  watching  down  in  that  direction,  and  as  soon  as  I 
heard  the  shots  the  others  girls  also  looked,  and  I  heard  them  say  ‘They 
are  shooting’.  We  saw  the  automobile  crossing  the  railroad  crossing, 
coming  up  quite  near  to  our  place,  up  Pearl  Street  and  headed  toward 
Washington  Street.  I  tried  to  see  the  number  plate  but  could  not  get 
the  number  on  front.  I  ran  to  the  other  window  when  it  went  up 
Pearl  Street  to  get  the  number  but  could  not  see  any.  There  was 
none.” 

She  said  that  she  meant  that  there  was  no  number  plate  in  the  back. 
There  was  a  number  plate. 

Asked  the  question  “But  you  could  not  get  the  number”,  she  ans¬ 
wered  “I  could  not  very  definitely  at  the  time.” 

There  was  no  number  plate  in  the  rear.  She  was  unable  to  see  the 
man  in  the  automobile  from  the  Pearl  Street  side  of  the  building  at  all. 
Her  only  observation  of  the  man  in  the  automobile  was  while  she  was 
looking  out  of  the  window  on  the  Railroad  Street  side  of  the  Hampton 
House.  She  did  see  the  automobile  from  the  Pearl  Street  side  but  did 
not  see  the  man. 

With  reference  to  the  man  she  saw  in  the  automobile  she  states  that 
one  of  the  answers  that  she  gave  on  preliminary  examination  at  Quincy 
was  that  “He  (Sacco)  looks  very  much  like  the  man  that  stood  up  in  the 
back  seat  shooting.” 

She  did  go  to  Brockton  with  Mary  Splaine  and  Mr.  Carrigan  and 
others  whom  she  knows  to  speak  to  but  not  by  name.  In  the  crowd  that 
she  went  with  to  Brockton  there  were  about  six  or  so.  Altogether  there 
went  up  to  Brockton  for  the  purpose  of  identification,  she  imagines,  maybe 
a  dozen.  There  was  a  Mr.  Louis  something,  the  cobbler,  and  there  was 
Mr.  Slater’s  chauffeur,  and  there  were  other  people  that  she  knew  by  sight 
but  not  by  name.  She  does  not  know  Annie  Lynch  by  name.  There  were 
maybe  four  or  six  girls  from  Slater  &  Morrill’s.  In  the  other  group  that 
she  did  not  know,  there  were  maybe  four  people  or  so. 
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She  saw  the  defendants  in  a  room  in  Brockton.  She  saw  them  change 
their  positions,  bend  and  stoop.  Asked  the  question  “Which  one  did  you 
see?”  she  answered  “The  man  on  this  near  side  here”.  (This  was  Sacco) 
In  the  room  with  her  at  Brockton  at  the  time  there  was  Miss  Splaine ;  also 
some  man,  she  imagines  an  officer.  This  man  in  the  room  asked  Sacco  to 
do  something,  —  put  his  hand  up  in  the  shooting  position,  —  bend  over  in 
the  shooting  pose.  This  man  asked  Sacco  to  turn  around  a  little  bit  side¬ 
ways.  The  witness  walked  around  Sacco.  She  looked  at  him.  Sacco  was 
in  the  room  when  she  came  into  the  room.  She  was  told  to  go  into  this 
room.  She  went  into  this  room  where  Sacco  was  a  couple  of  times.  She 
went  in  alone  the  first  time.  She  thinks  she  did.  Sacco  was  in  there  with 
some  larger  man  she  imagines  to  be  an  officer.  This  man  she  does  not 
think  is  the  man  who  later  told  him  to  take  this  shooting  position.  She 
does  not  think  that  this  was  the  man  who  told  Sacco  to  take  the  shooting 
position. 

Asked  the  question  “Who  asked  you  to  go  into  the  room”,  she  an¬ 
swered  “Well,  we  just  stood  there,  and  in  turn  we  just  went  in”.  She  ima¬ 
gines  that  the  man  in  the  room  with  Sacco  was  an  officer  because  somebody 
would  have  to  take  charge  of  somebody  else.  Asked  about  the  clothes  that 
this  man  wore,  she  answered  “I  don’t  really  remember”.  It  was  not  a  uni¬ 
form.  She  does  not  remember  what  kind  of  a  looking  man  he  wras.  She 
hasn’t  any  recollection  of  him.  She  couldn’t  say  whether  he  was  an  elderly 
man  or  not.  This  man  was  the  only  person  in  the  room  other  than  Sacco. 
The  man  was  standing  up.  She  does  not  remember  whether  she  has  seen 
this  man  since  or  not.  She  might  have  but  —  Asked  the  question  “At 
any  rate,  he  was  not  a  foreigner?”,  she  answered  “No,  I  don’t  think  so.” 

Re-direct  Examination 

(By  Mr.  Williams)  In  the  Quincy  court  she  was  examined  by  Mr. 
Graham. 

Q.  And  did  Mr.  Graham,  after  that  answer,  which  Mr. 

McAnarney  has  referred  to,  say  to  you  — 

Mr.  Jeremiah  McAnarney.  Which  one,  please? 

Mr.  Williams.  You  read  a  question  and  answer  on  page  39.  I  am 
calling  the  witness’  attention  now  to  a  question  and  answer  on  page  48. 
Did  Mr.  Graham  then  say: 

“Q.  You  say  this  is  the  man  you  saw  that  day?”  referring  to 

Sacco,  and  you  answered : 

“A.  Yes,  I  do.” 

A.  Yes. 

Q.  Now,  you  subsequently,  —  or  this  question  was  subsequently 
asked  you,  perhaps  the  last  question: 

“Q.  Do  you  say  positively  he  is  the  man?” 

and  you  answered: 

“A.  I  don’t  say  positively.” 

A.  Yes. 
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Q.  When  Mr.  McAnarney  now  interrogated  you  in  regard  to  that, 
I  judge  from  what  I  heard  you  say  you  wished  to  make  some  explanation 
of  that  answer.  I  now  ask  you  if  you  care  to  explain  that  answer,  and  if 
so,  you  may  do  so.  A.  At  the  time  there  I  had  in  my  own  mind  that 
he  was  the  man,  but  on  account  of  the  immensity  of  the  crime  and  every¬ 
thing,  I  hated  to  say  right  out  and  out.  I  knew  he  was  the  man  and  still 
I  didn’t  want  to  say  knowing  as  I  knew  it  would  be  a  deliberate  lie,  accord¬ 
ing  to  my  own  mind,  but  still  I  hated  to  say  right  out  and  out,  so  I  just  put 
it  that  way. 

Q.  That  is  the  reason  you  answered  as  you  did  at  that  time? 

A.  I  did. 

Mr.  Jeremiah  McAnarney.  If  your  Honor  please,  I  ask  that  that 
be  stricken  from  the  record. 

The  Court.  I  think  I  should  grant  the  motion  for  this  reason:  it 
is  what  she  had  in  mind  in  the  court  below ;  what  she  had  in  mind  is  not 
of  any  consequence  here.  If  the  cross-examination  had  referred  to  her 
testimony  here,  I  think  I  should  give  her  the  right  to  make  an  explanation, 
but  not  with  reference  to  her  testimony  in  the  court  below.  Therefore,  I 
will  order  the  answer  stricken  from  the  record. 

Mr.  Katzmann.  May  I  be  heard,  if  your  Honor  please? 

The  Court.  Certainly. 

Mr.  Katzmann.  In  this  cross-examination  here  she  is  asked  the 
question  on  page  48,  “What  did  you  say  in  Quincy  in  response  to  this 
question :  ‘Do  you  say  positively  he  is  the  man’  ”  Her  answer  was : 
“I  don’t  say  positively.”  Taken  in  conjunction  with  her  testimony  in  this 
court  at  this  trial  on  direct  examination  that  she  said  positively  that  the 
defendant  Sacco  was  the  man,  I  take  it  that  is  an  effort  on  the  part  of  the 
defendant  to  contradict  and  control  her  testimony  in  this  court  over  what 
she  said  in  the  lower  court,  and  on  that  basis  we  offer  to  show  why  and 
what  she  had  in  mind  in  the  lower  court  when  she  made  that  answer.  If  it 
were  wholly  disconnected  from  what  she  said  here,  first,  we  should  not  be 
permitted  to  ask  it,  but  I  assume  the  very  purpose  of  asking  that  question 
from  the  record  in  the  lower  court  was  to  control  or  contradict  her  testi¬ 
mony  in  this  court.  If  the  defendant  will  disclaim  that  purpose,  I  will  not 
raise  further  objection  to  its  being  stricken  from  the  record,  but  I  assume 
there  can  be  no  other  purpose  in  asking  that  question  save  the  one  I  have 
indicated. 

The  Court.  I  understand  the  purpose  was,  to  a  certain  extent,  to 
attack  the  credibility  of  the  witness.  A  statement  made  at  another  time 
in  reference  to  the  certainty  of  identification.  Now,  the  question  as  I  get 
it  was  as  to  her  meaning  of  an  expression  in  the  court  below.  That  is  what 
I  fear  is  incompetent.  If  it  had  reference  to  a  statement  made  here  and 
she  desired  to  make  an  explanation  she  would  be  allowed  to,  but  I  feel  that 
it  is  very  doubtful,  so  doubtful  that  I  think  I  should  order  it  stricken  from 
the  record. 

Q.  Miss  Devlin,  may  I  put  this  question  to  you :  Have  you  at  any 
time  had  any  doubt  of  your  identification  of  this  man? 
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Mr.  Jeremiah  McAnarney.  That  I  object  to,  if  your  Honor  please. 

The  Court.  You  may  answer. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  save  my  exception? 

The  Court.  Certainly. 

The  Witness.  No. 

Re-cross  Examination 

(By  Mr.  McAnarney)  Asked  if  one  month  after  the  shooting  she  had 
not  testified  at  Quincy  as  follows : 

(Reading)  “Q.  Can  you  describe  the  man  you  saw  doing  the 

shooting? 

A.  He  was  a  man  who  seemed  as  though  he  was  a  big  man  to 

me.  He  had  long  black  hair  and  his  hair  grew  away  up  from  his  tem¬ 
ples  at  the  side,  and  he  had  fairly  clear  features.” 

She  said  “Yes,  sir”. 

Louis  DeBeradinis,  called  by  the  Commonwealth,  testified  as  follows : 
He  has  lived  at  South  Braintree  for  thirteen  years  and  is  engaged  as  a 
shoemaker  at  88  Pearl  Street.  He  was  so  engaged  at  this  address  on  April 
15,  1920.  He  is  an  Italian  by  birth. 

His  place  of  business  is  the  so-called  cobbler’s  shop  on  the  corner  of 
Railroad  Street  and  Pearl  Street.  He  heard  the  shooting.  The  first  two 
shots  he  heard  was  about  five  minutes  of  three.  He  heard  two  shots  all 
at  once,  then  two  or  three  minutes  later  he  heard  two  or  three  more  shots. 
When  he  heard  the  shooting  he  was  giving  an  order  to  the  fellow  that 
worked  for  E.  C.  Hall.  When  he  heard  the  first  two  shots  he  stopped  giv¬ 
ing  the  order  to  the  man  that  worked  for  E.  C.  Hall  and  looked  through 
the  window,  but  he  didn’t  see  anything.  After  two  or  three  minutes  he 
heard  three  more  shots  fired,  and  then  he  went  around  to  the  door  going 
outside  to  Pearl  Street  and  looked  toward  the  railroad  track  and  then  he 
saw  an  automobile  coming  ahead. 

When  he  saw  the  machine  coming  ahead,  he  looked  at  the  man  as  it 
came  over  this  side  of  the  track.  The  man  was  outside  of  the  car  and 
when  they  came  over  this  side  of  the  railroad  track,  the  body  was  outside 
of  the  car  but  the  feet,  —  down  to  the  feet  was  inside  of  the  car,  and  the 
one  hand  holds  on  himself  by  the  window  shade  of  the  car,  and  the  other 
hand  had  the  revolver.  When  they  came  by  in  front  of  his  store,  this  man 
pointed  a  revolver  at  the  face  of  the  witness  and  he  pulled  the  trigger, 
but  the  revolver  did  not  fire.  He  didn’t  have  any  more  bullets.  The  ma¬ 
chine  then  kept  going  up  Pearl  Street. 

When  he  first  saw  the  car  it  was  on  his  side  of  the  railroad  track  on 
Pearl  Street.  The  first  time  that  he  saw  the  automobile  it  was  in  the  mid¬ 
dle  of  the  track.  When  he  first  saw  the  car  it  was  coming  his  way  on  Pearl 
Street  about  the  center  of  the  street. 

He  saw  only  one  man  in  the  automobile.  He  could  not  see  any  more. 
The  car  was  all  closed.  It  was  all  closed  except  one  side.  On  the  side 
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towards  his  store  it  was  open  in  front.  The  rest  of  it  was  all  closed. 

Asked  the  question  “At  some  time  you  say  you  saw  a  man  on  your 
side  of  the  car  shooting”,  he  answered  “Yes,  sir.  He  was  outside  of  the 
car  running  before  he  got  inside  of  the  car.” 

The  automobile  was  in  the  middle  of  the  track  when  he  first  saw  that 
man.  He  imagines  that  he  saw  this  man  for  about  two  hundred  feet. 
Asked  the  question  “At  any  time  did  you  lose  sight  of  that  man”,  he  an¬ 
swered,  “Well,  yes.  I  saw  the  man,  the  body  was  outside  of  the  car  and 
one  hand  was  holding  himself  and  the  other  hand  had  the  revolver.  Asked 
“What  part  of  the  car  was  that  man  in.”  he  answered,  “He  was  in  the  front 

seat . We  will  say  this  is  the  front  seat.  The  driver  was  over  there 

on  the  other  side  and  this  man  pointed  a  revolver  to  my  face  and  was 
turned  this  way,  and  he  holds  himself  on  the  other  hand,  and  the  other 
hand  pointed  a  revolver  at  my  face”. 

The  man  he  saw  had  a  long  face.  That  is  what  he  said  in  the  Brock¬ 
ton  police  station.  It  was  a  long  face  and  awful  white  and  light  hair 
combed  in  the  back.  It  was  a  thin  fellow  he  saw  ....  light  weight.  He 
does  not  know  as  to  his  nationality.  The  revolver  scared  him  enough  . . 
He  has  not  seen  that  man  since  nor  has  he  seen  anybody  that  looked  like 
him.  He  was  taken  to  the  Brockton  police  court.  He  did  see  someone 
there.  There  was  a  lot  of  difference  between  the  man  he  saw  on  Pearl 
Street  and  the  man  he  saw  at  Brockton.  That  is  what  he  said  at  that 
time. 

He  did  not  tell  Mr.  Williams  that  the  man  he  saw  at  the  Brockton 
police  station  looked  like  the  man  he  saw  on  Pearl  Street. 

He  did  go  to  the  Brockton  police  station  and  did  see  the  defendant 
Sacco  there. 

Asked  the  question  “Did  you  then  say,  referring  to  the  defendant 
Sacco,  T  have  an  idea  that  is  the  one  that  pointed  the  revolver  at  me/  ” 
He  answered  “You  didn’t  say  it  that  way.” 

He  thinks  the  District  Attorney  was  at  the  Brockton  police  station  at 
the  time.  It  was  fifteen  months  ago  and  he  cannot  remember  who  else 
was  there.  There  was  a  lot  of  people  there.  Mr.  Katzmann  did  ask  him 
if  that  was  the  man.  Asked  if  he  answered  Mr.  Katzmann’s  question  by 
saying  “I  have  an  idea  that  is  the  one  that  pointed  the  revolver  at  me,” 
he  answered  “I  didn’t  say  it  that  way.  He  asked  me — .”  Thereafter  in 
the  same  connection  he  said  “I  do  say  something,  but  I  didn’t  say  it  the 
way  that  book  says  it.” 

“Q.  After  that  did  you  take  another  look  at  the  man  and  say — 

Mr.  McAnarney.  I  object. 

The  Court.  You  may  answer. 

Did  you  say  to  Mr.  Katzmann  ‘I  am  not  sure  that  is  the  man.  It  looks 
to  me,  but  I  am  not  going  to  say  for  sure.  I  think  it  is,  but  am  not  sure/ 

Mr.  McAnarney.  That  I  object  to. 

The  Court.  You  may  put  the  question.  You  may  answer. 

Mr.  McAnarney.  Your  Honor  will  save  me  an  exception. 

The  Court.  Certainly. 
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Q.  Did  you  say  that?  A.  What? 

“Q.  ‘I  am  not  sure  that  is  the  man.  It  looks  to  me,  but  I  am  not  going 

to  say  for  sure.  I  think  it  is,  but  am  not  sure.’  A.  No,  he  didn’t  ask 

me  that  way. 

Q.  You  say  you  said  neither  of  those  things  I  have  just  read  to  you? 
A.  I  said — 

The  Court.  No.  Pay  attention  to  the  question  and  answer  that 
question. 

Q.  Did  you  say  that  that  I  have  just  read  to  you? 

The  Court.  Repeat  it  so  that  he  may  understand  it. 

Q.  First, —  I  will  repeat  both  answers  I  read  to  you.  First  ‘I  have 

an  idea  that  is  the  one  that  pointed  the  revolver  at  me,’  and  then,  second¬ 

ly,  after  you  say  you  took  another  look,  ‘I  am  not  sure  that  is  the  man. 
It  looks  to  me,  but  I  am  not  going  to  say  for  sure.  I  think  it  is,  but  am 
not  sure.’  A.  I  didn’t  say  it  that  way. 

Q.  Now,  you  say  you  didn’t  say  either  of  those  things?  A.  I  did 
say,  but  I  didn’t  say  so  the  way  you  read  there. 

Q.  Now,  will  you  tell  the  jury  what  you  did  say? 

Mr.  McAnarney.  Pardon  me.  May  I  inquire  if  the  District  Attor¬ 
ney  intends  to  abandon  the  witness? 

Mr.  Williams.  Abandon  him  to  whom? 

The  Court.  What  do  you  mean  by  ‘abandon  the  witness?’ 

Mr.  McAnarney.  That  is  a  familiar  term  of  legal  phraseology,  that 
if  he  see  fit  to  abandon  the  witness,  he  may  cross-examine  him  as  to  time 
and  place  that  he  made  different  statements,  but  not  if  he  does  not. 

The  Court.  I  understand  that  as  to  the  time  and  place  and  occasion, 
and  when  they  are  through  with  this  witness  I  will  adopt  my  usual  course 
of  explaining  the  relevancy  of  this  testimony. 

Mr.  McAnarney.  I  didn’t  want  to  be  getting  up  to  each  question  and 
objecting.  If  it  is  all  now  going  in  subject  to  that  rule,  then  I  won’t  rise 
and  object  to  each  question. 

The  Court.  It  is  going  in  under  that  rule,  and,  as  I  say,  it  is  not 
binding  at  all  against  either  of  these  defendants.  At  common  law  you 
could  not  attack  the  credibility  of  your  own  witness  by  showing  that  that 
witness  has  made  different  statements  on  other  occasions  and  at  other 
times,  but,  under  a  Massachusetts  statute,  that  is  allowed  and,  as  far  as 
it  can  go,  gentlemen,  if  it  is  gone  to  any  extent  it  is  simply  to  attack  the 
credibility  of  this  witness  by  showing  that  he  has  made  other  statements 
inconsistent  with  statements  that  he  has  made  on  the  witness  stand.  It 
goes  to  his  credibility,  and  nothing  else.  It  has  no  binding  effect  upon 
the  defendants  in  any  manner  whatsoever. 

Mr.  McAnarney.  To  clear  the  situation,  I  understand  Mr.  Williams’ 
position  is  that  he  abandons  this  witness? 

The  Court.  I  don’t  know  whether  he  abandons  him  or  not. 

Mr.  McAnarney.  I  think  he  must  so  state  before  he  puts  the  im¬ 
peaching  questions. 

The  Court.  He  is  attempting  to  show,  I  take  it,  that  he  has  made 
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other  statements  at  other  times  that  tend  to  contradict  the  witness. 

Mr.  McAnarney.  I  understand  before  he  may  do  that  that  he  must 
first  declare  his  position  that  he  does  abandon  the  witness.  I  don’t  un¬ 
derstand  that  he  has  so  said  yet. 

The  Court.  I  am  not  going  to  ask  him  if  he  abandons  the  witness, 
or  not. 

Mr.  McAnarney.  Your  Honor  will  kindly  save  me  an  exception. 

The  Court.  All  right.  I  will  let  you  put  that  question. 

Mr.  Moore.  And  your  Honor  will  save  me  an  exception.” 

He  states  that  on  the  occasion  referred  to  somebody  asked  him  how 
the  man  he  saw  looked.  That  he  then  said  that  the  one  he  saw,  the  ban¬ 
dit  on  Pearl  Street,  was  light,  long  faced  fellow.  That  is  what  he  said 
in  Brockton,  and  he  had  long  hair  and  light.  This  person  then  asked  him 
if  he  saw  Sacco.  He  said  “No,  I  can’t  say  sure  I  saw  Sacco.  The  one  I 
saw  was  light,  and  Sacco  was  dark.”  That  is  what  he  told  them  in  Brock¬ 
ton. 

“Q.  Didn’t  you  tell  me  in  my  office,  no  later  than  this  morning,  Mr. 
Witness,  that  the  man  you  saw  in  the  Brockton  police  court  looked  like 
the  man  you  saw  on  Pearl  Street  on  the  day  of  the  shooting,  though  you 
could  not  be  sure?  A.  No,  Mr.  Williams,  you  are  wrong. 

Mr.  Moore.  I  object. 

The  Witness.  You  didn’t  understand  me  right. 

Mr.  McAnarney.  To  that  I  object. 

The  Court.  All  right. 

Mr.  McAnarney.  Your  Honor  will  save  me  an  exception. 

Mr.  Moore.  Your  Honor  will  save  me  an  exception. 

The  Court.  What  do  you  object  to?  The  answer  was  ‘no.’  What 
do  you  except  to? 

Mr.  McAnarney.  He  said,  No,  he  did  not  so  state. 

The  Court.  Do  you  want  to  take  an  exception? 

Mr.  McAnarney.  I  thought  he  put  something  after  the  ‘No.’  If  the 
answer  is  simply  a  bald  ‘No,’  I  withdraw  the  objection. 

Mr.  Moore.  If  your  Honor  please,  if  the  answer  lays  the  basis  for 
a  subsequent  impeachment,  and  is  an  introduction  to  what  he  did  say  this 
morning,  then  there  is  no  basis  laid  for  impeachment  in  that  the  time 
and  place  and  all  persons  must  be  mentioned. 

The  Court.  It  doesn’t  mention  in  the  statute  all  persons  present. 
You  may  proceed. 

Q.  Didn’t  you  tell  me  that  same  thing  the  other  day,  when  you  were 
here  the  other  day  under  summons  of  court? 

Mr.  McAnarney.  That  I  object  to. 

The  Court.  All  right. 

Mr.  McAnarney.  You  will  save  me  an  exception? 

The  Court.  Certainly. 

Mr.  Moore.  The  same  exception  for  Sacco. 

Q.  Didn’t  you? 

The  Court.  Answer  the  question. 
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A.  What  is  the  question? 

Q.  Didn’t  you  hear  that  question?  A.  I  am  all  nervous  up.  I 
don’t  know. 

Q.  Will  you  read  the  question,  Mr.  Stenographer? 

(The  question  is  read) 

A.  Yes,  I  told  you  this  morning,  but  we  don’t  mention  Sacco  at  all. 

Q.  You  didn’t  mention  Sacco  this  morning?  A.  No. 

Q.  Do  you  mean  to  tell  me  that  before  this  jury,  that  Sacco’s  name 
was  not  mentioned  between  you  and  me  this  morning?  A.  No.  You 
asked  me  about  the  case.  You  didn’t  mention  Sacco  at  all. 

Q.  Do  you  know  what  case  I  was  speaking  about?  A.  Sure. 

Q..  You  were  here  several  days  last  week  under  summons,  were  you 
not,  here  in  the  court  house?  A.  Yes,  sir. 

Q.  How  many  days  were  you  here?  A.  Six  days. 

Q.  And  I  had  several  talks  with  you,  did  I  not?  A.  Yes,  sir. 

Q.  Each  talk  I  asked  you  about  the  same  thing?  A.  About  the 

case. 

Q.  Didn’t  you  tell  me  each  time  I  had  that  talk  with  you,  sir,  that 
the  man  you  saw  on  Pearl  Street  that  day  looked  like  the  defendant  Sacco, 
though  you  could  not  be  sure?  A.  Sure.  I  did  say,  sure,  I  told  you. 

Mr.  McAnarney.  I  except  to  that;  I  object  to  that. 

The  Court.  There  is  so  much  commotion  in  the  court  room,  I  can’t 
hear  counsel  for  the  defendant. 

Mr.  McAnarney.  I  simply  object  to  the  question  and  answer. 

The  Court.  I  will  allow  it  simply  and  solely  for  the  purpose  of  at¬ 
tacking  the  credibility  of  the  witness  by  showing  that  he  has  made  in¬ 
consistent  statements  with  his  present  testimony.  It  is  not  binding,  nei¬ 
ther  is  it  competent  as  affirmative  evidence  against  either  of  the  defendants. 
As  far  as  it  can  go,  it  is  to  throw  out  the  entire  testimony  of  this  witness 
on  the  ground  that  you  do  not  believe  him  or  he  has  made  other  state¬ 
ments  contradictory  to  what  he  has  stated  here  in  court. 

Q.  And  what  you  just  said  is  the  fact,  isn’t  it,  the  truth? 

Mr.  McAnarney.  To  that  I  object,  your  Honor. 

A.  I  am  not  sure  of  it. 

Mr.  McAnarney.  An  exception  to  that  question,  your  Honor. 

The  Court.  Do  you  want  an  exception  now,  when  he  is  not  sure? 

Mr.  McAnarney.  I  didn’t  know  what  was  coming  when  I  got  up. 
I  had  to  object  to  the  question. 

Q.  And  what  you  have  now  said  you  told  me  is  the  truth,  is  it  not? 

Mr.  McAnarney.  I  want  to  object  to  that  before  he  says  anything. 

The  Court.  What  is  the  question?  Haven’t  you  gone  about  as  far 
as  you  should  go  in  contradicting  your  own  witness? 

Mr.  Williams.  Perhaps  so. 

Mr.  Katzmann.  He  is  asking  now  whether  or  not  that  is  the  fact, 
so  as  to  leave  it  affirmative  testimony,  if  it  is. 

The  Court.  Not  because  he  has  said  at  other  times,  or  made  at 
other  times,  contradictory  statements? 
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Mr.  Katzmann.  No,  Mr.  Williams — 

The  Court.  I  am  going  to  allow  him  to  ask  the  witness,  if  he  desires 
now,  the  question  whether  or  not  he  is  sure,  to  put  it  exactly  in  the  form 
of  the  question  that  you  put  a  little  while  ago. 

Q.  Well,  do  you  now  say  that  the  man  you  saw  on  Pearl  Street  that 
day,  who  shot  at  you,  looked  like  the  defendant  Sacco?  A.  Yes,  sir, 
as  I  say. 

Cross-Examination. 

(By  Mr.  McAnarney)  The  man  that  pointed  the  revolver  at  the 
witness  had  light  hair.  Sacco  has  dark  hair.  He  is  sure  that  it  was  a 
light  haired,  thin  man  who  pointed  the  revolver  at  him.  At  the  time 
when  the  automobile  drove  up  and  the  man  pointed  a  revolver  at  him, 
there  was  a  man  in  the  cobbler’s  shop  or  at  the  door  of  the  cobbler’s  shop, 
immediately  near  him,  who  worked  for  E.  C.  Hall  of  Brockton.  He  does 
not  know  this  man’s  name  but  the  Court  has  his  name  as  a  witness.  This 
man  was  a  salesman  selling  tobacco.  This  man  was  on  the  side  of  the 
witness.  There  was  no  one  else  there  that  he  saw.  The  automobile  went 
straight  up  P^arl  Street  and  then  turned  to  the  left  toward  Brockton  way. 
There  was  a  back  window  in  the  car,  but  he  did  not  notice  the  condition 
of  that  window  as  to  whether  there  was  glass,  celluloid  or  anything  in 
the  window. 

Harry  E.  Dolbeare,  called  by  the  Commonwealth,  testified  as  follows: 
He  resides  at  289  Pond  Street,  South  Braintree  and  is  employed  in  the 
repairing  of  piano  and  musical  instruments.  He  has  lived  in  South  Brain¬ 
tree  since  1896  and  was  living  there  on  the  15th  day  of  April  1920. 

On  the  morning  of  April  15  he  saw  an  automobile  with  a  number  of 
men  in  it  in  South  Braintree  square.  He  saw  this  automobile  come  up 
on  Holbrook  Avenue  and  turn  into  Washington  Street  and  go  along  Wash¬ 
ington  Street,  and  go  in  the  direction  towards  Brockton.  This  was  in  the 
forenoon.  It  was  between  ten  and  twelve,  “I  say  between  ten  and  twelve, 
I  don’t  say  to  a  minute.” 

Describing  the  difference  between  Washington  Street  and  Hancock 
Street  he  said  “Washington  Street  makes  a  turn  in  South  Braintree 
square,  and  the  turn  is  up  towards  Randolph,  and  at  the  junction  of  Pearl 
Street  and  Washington  Street  there  is  a  continuation  right  straight  ahead, 
that  is  Hancock  Street,  so  people  would  naturally  suppose  it  is  Washing¬ 
ton  Street.  Hancock  Street  is  a  continuation  of  Washington  Street,  the 
change  coming  about  the  corner  of  Pearl  Street.” 

Holbrook  Avenue  runs  from  the  South  Braintree  depot  to  Washing¬ 
ton  Street  and  is  the  next  street  running  parallel  to  Pearl  Street  to  the 
north. 

He  was  in  the  South  Braintree  square  on  the  sidewalk  when  he  first 
saw  the  automobile  heretofore  referred  to  make  the  turn  from  Holbrook 
Avenue  into  Washington  Street.  It  was  a  large  car,  rather  dusty,  that 
is  it  wasn’t  a  new  varnished  car.  It  was  either  a  five  or  seven  passenger, 
he  could  not  say.  There  were  five  people  in  it;  two  were  on  the  front  seat 
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and  three  in  the  back  part  of  the  car.  He  saw  a  man  in  the  back  part  of 
the  car  that  he  can  describe.  This  man  looked  like  a  foreigner,  and  he 
had  a  very  heavy  mustache,  quite  dark.  As  the  automobile  came  along 
toward  the  witness,  the  party  that  attracted  his  attention  particularly  was 
leaning  forward  as  though  he  was  talking  to  either  the  driver  or  the  other 
person  in  the  front  of  the  car.  He  has  seen  that  man  since ;  has  seen  him 
in  this  court  room. 

He  was  summonsed  as  one  of  the  veniremen  in  this  case  on  Thursday, 
June  2,  1921.  He  was  sitting  on  the  front  seat  of  the  benches  in  the  court 
room  about  half  way  along.  At  that  time  he  saw  in  the  dock  the  man 
that  he  had  seen  in  South  Braintree  on  April  15,  1920.  He  sees  him  now 
“the  farther  one  of  the  two,  the  one  on  my  left,  the  one  with  the  mus¬ 
tache,  the  one  known  as  Bartolomeo  Vanzetti.”  He  recognized  him  in  the 
court  room  that  day.  He  had  the  same  view  of  him  that  day  in  the  court 
room  as  he  had  in  the  car,  a  profile  view. 

Asked  if  he  had  any  doubt  in  his  mind  as  to  his  being  the  man  he  saw 
that  day  in  South  Braintree,  he  answered  “Not  a  particle.” 

Asked  if  he  had  told  Mr.  Moore  what  he  has  told  the  court,  he  an¬ 
swered  “Part  of  it.”  That  he  talked  with  Mr.  Moore  last  Tuesday  even¬ 
ing;  that  Mr.  Moore  was  accompanied  by  a  stenographer;  that  Mr.  Moore 
called  Monday  evening,  but  it  was  after  he  had  gone  to  bed  and  Mr.  Moore 
did  not  awaken  him.  When  he  last  saw  the  car  that  day  it  was  on  Wash¬ 
ington  Street  in  the  vicinity  of  Pearl  Street. 

He  learned  of  the  shooting  in  the  afternoon.  He  subsequently  saw 
pictures  in  the  newspapers  of  the  men  arrested. 

Asked  if  he  had  told  anybody  of  his  identification  from  the  time  that 
he  knew  of  the  shooting  until  called  to  serve  as  a  juryman,  he  answered  “I 
had.” 

Cross-Examination. 

(By  Mr.  McAnarney)  At  the  time  he  was  on  Washington  Street  he 
was  en  route  from  William  A.  Torrey’s  drug  store  to  Mr.  Cuff’s  music 
store.  He  does  not  know  the  distance  from  Torrey’s  store  to  Cuff’s  store, 
but  Cuff’s  music  store  is  a  little  beyond  Holbrook  Avenue. 

Asked  the  question  “About  how  far  it  is,  how  many  yards,”  he  an¬ 
swered  “Why,  I  haven’t  measured  the  distance.  I  couldn’t  say  ....  It 
might  be  200  feet.”  At  the  time  he  was  walking  from  Pearl  Street  toward 
Holbrook  Avenue.  The  car  was  in  motion  when  he  saw  it  and  going  in 
the  opposite  direction  to  him.  At  the  time  he  was  on  the  right  hand  side 
of  Washington  Street,  going  towards  Quincy.  It  was  very  soon  after  he 
left  the  store  that  he  saw  the  automobile.  He  was  all  alone.  Asked  as 
to  the  time  that  he  saw  the  automobile,  he  answered  “It  was  between  ten 
and  twelve,  not  pinning  it  down  to  the  minute  ....  It  was  nearer  ten 
than  twelve.”  Asked  as  to  whether  it  was  nearer  ten  than  eleven  he  an¬ 
swered  “I  couldn’t  say.” 

He  went  to  Cuff’s  store  and  after  that  he  repaired  a  piano  in  Cuff’s 
store.  This  was  before  dinner;  it  was  a  two  and  a  half  hour  job. 
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“Q.  Well,  doesn’t  that  bring  to  your  mind  this  was  something  before 
ten  o’clock. 

Mr.  Katzmann.  One  moment. 

The  Court.  The  question,  please. 

(The  question  is  read) 

Mr.  Katzmann.  I  think  that  is  assuming. 

The  Court.  That  is  the  trouble.  Ask  him,  ‘Does  it  bring  anything 
to  your  mind?’ 

Mr.  McAnarney.  I  feel,  your  Honor,  I  am  entitled  to  that  question. 

The  Court.  Then,  I  feel  I  will  exclude  it.  I  will  allow  you  to  ask 
that  question,  “Does  that  bring  to  your  mind  anything  that  happened?” 

Mr.  McAnarney.  I  feel  I  have  a  right  to  the  affirmative  question. 

The  Court.  You  may  feel  that  way,  but  I  will  make  a  suggestion 
for  your  consideration,  and  I  will  allow  you  to  put  it  in  that  form. 

Mr.  McAnarney.  I  ask  that  the  question  as  I  put  it  be  either  ex¬ 
cluded  or  admitted. 

The  Court.  You  assume  in  your  question  that  on  which  there  is  no 
testimony.  On  that  ground  I  will  exclude  it,  and  allow  you  to  put  it  in 
proper  form,  by  asking,  “Does  that  bring  to  your  mind  anything  that 
happened  ?” 

Mr.  McAnarney.  In  so  far  as  your  Honor’s  remarks  in  regard  to 
that  is  a  proper  form,  I  want  to  take  an  exception  to  that.  I  have  sub¬ 
mitted  a  question  here,  and  ask  the  ruling  of  the  Court,  that  the  Court 
admit  that  question  or  exclude  it,  and  then  my  rights  are  saved. 

The  Court.  I  will  exclude  the  question. 

Mr.  McAnarney.  Very  well.  Your  Honor,  then,  will  save  me  an 
exception  ? 

Mr.  Moore.  Also  for  the  defendant  Sacco  ? 

The  Court.  Certainly. 

Q.  Now,  did  you  have  over  two  hours’  work  on  that  piano  before 
your  dinner  hour?  You  haven’t  said  anything ;  I  am  looking  at  you.  A. 
What  do  you  mean  by  my  “dinner  hour?” 

Q.  Well,  yours  and  not  mine.  Your  dinner  hour.  A.  I  have  din¬ 
ner  when  it  is  convenient. 

Q.  Well,  when  was  it  convenient  for  you  to  have  your  dinner  that 
day?  A.  Not  until  after  I  finished  that  piano. 

Q.  Well,  that  doesn’t  help  much.  You  have  no  idea  when  you  had 
your  dinner  that  day?  A.  I  don’t  know. 

Q.  Did  you  take  it  at  home  or  at  a  restaurant?  A.  At  home. 

Q.  Anyone  living  at  home  with  you?  Who  are  the  members  of 
your  family?  A.  My  wife. 

Q.  You  and  your  wife?  A.  My  wife  and  myself. 

Q.  Well,  you  have  no  way  of  telling  us,  then,  at  just  what  hour  you 
took  dinner?  A.  No,  sir. 

Q.  Do  you  think  it  was  two  o’clock?  I  think  it  was  before  two. 

Q.  Do  you  think  it  was  before  one?  A.  I  don’t  know. 

Q.  Between  one  and  two?  A.  I  don’t  know. 
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Q.  But  it  was  before  two?  A.  I  think  so. 

He  saw  the  automobile  going  in  an  opposite  direction  to  him.  There 
are  electric  car  tracks  in  the  square. 

Q.  And  you  said  you  had  shortly  left  the  drug  store.  Shortly  after 
leaving  that  drug  store,  you  walk  across  electric  car  tracks  that  go  into 
a  car  station,  do  you  not?  A.  No,  sir. 

Q.  Had  you  got  over  those?  A.  I  am  not  positive  whether  I 
had  crossed  them  or  not.  It  was  right  in  that — 

There  were  car  tracks  that  he  had  to  step  across,  and  then  out  to 
his  left  were  car  tracks  in  the  street.  In  the  street  there  were  double 
car  tracks, — a  turn-out.  Automobiles  going  in  a  southerly  direction  travel 
on  the  westerly  side  of  the  street. 

Q.  Before  you  met  this  automobile,  do  you  remember  now  seeing 
any  other  machine  on  the  road?  A.  Well,  there  might  be  somebody 
standing  there  at  the  curb, — nothing  that  attracted  my  attention.  I  don’t 
say  whether  there  was  or  not. 

Q.  There  was  nothing  that  attracted  your  attention  in  this  case 
except  one  man  leaning  forward  as  though  he  was  talking  to  another  man  ? 
A.  Yes,  there  was. 

He  could  not  hear  the  man’s  voice  because  of  the  distance  away.  He 
did  not  notice  whether  the  other  man  appeared  to  answer.  He  did  not 
see  him  answer.  He  did  not  see  him  turn  his  head. 

There  were  two  on  the  front  seat.  He  did  not  see  either  of  these  men 
turn  their  heads.  Neither  of  the  other  two  men  on  the  back  seat  made  any 
motion  of  their  face,  lips,  bodies  or  hands  as  though  they  were  taking  any 
part  in  the  conversation  that  he  saw.  He  could  not  see  whether  the  man 
in  the  back  seat  who  was  leaning  forward,  was  sitting  on  the  seat  or  not. 
The  man  leaning  forward  was  in  the  center  of  the  back  seat.  He  last  saw 
the  automobile  on  Washington  Street.  He  cannot  tell  where  it  went  after¬ 
wards.  It  was  going  straight.  Asked  how  fast  the  car  was  going,  he 
answered  “I  shouldn’t  say  it  was  going  over  ten  to  twelve  miles  an  hour.” 
He  drives  an  automobile. 

He  does  not  say  that  he  didn’t  see  any  other  automobiles  in  the  street. 
There  were  none  that  attracted  his  attention.  Whether  there  were  other 
automobiles  or  not  in  the  street  he  does  not  know. 

Q.  Had  he  got  up  to  a  position  that  would  be  opposite  to  you?  You 
know  what  I  mean,  you  are  walking  along  the  sidewalk  this  way,  the 
automobile  is  coming  down  on  the  highway  that  way.  Now,  had  the  auto¬ 
mobile  come  up  so  it  was  parallel  to  you  or  not,  when  you  observed  the 
man  apparently  making  some  remark  to  the  man  in  the  front  seat?  A. 
It  was  about  directly  opposite  me. 

He  then  stated  that  there  was  something  that  attracted  his  attention 
to  this  man  before  the  car  got  opposite  him, — it  was  the  appearance  of 
the  whole  five  that  attracted  his  attention.  They  appeared  strange  to 
him,  as  strangers  to  the  town,  as  a  carload  of  foreigners.  He  hardly 
knows  how  to  express  himself.  He  knows  how  he  felt  at  the  time.  “I 
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felt  it  was  a  tough  looking  bunch.  That  is  the  very  feeling  that  came  to 
my  mind  at  the  time  ....  I  guess  that  is  all.  That  is  all  I  recall  now. 

Q.  Some  time  in  your  life  you  have  seen  an  automobile  with  five 
people  in  it  whom  you  didn’t  know?  A.  Yes,  sir. 

Q.  And  you  have  seen  many  an  automobile  with  foreigners  m  it, 

haven’t  you?  A.  Yes,  sir. 

Q.  So  the  fact  that  they  were  not  known  to  you,  and  they  were 
foreigners,  did  that  stand  out  to  make  a  tremendous  impression  on  your 
mind?  A.  It  did. 

Q.  You  have  seen  the  automobiles  coming  up  from  the  Fore  River 
district,  5-passenger,  7-passenger,  and  all  kinds  and  number  of  men  in 
them?  A.  Yes,  sir. 

Q.  And  most  of  them  appeared  like  foreigners,  didn’t  they?  A. 
No,  I  can’t  say  they  do. 

Q.  Haven’t  you  ever  been  over  and  watched  that  crowd  come  out 
of  Fore  River?  A.  I  have. 

Q.  There  are  a  large  number  of  foreigners  working  there?  A. 

Yes. 

Q.  And  it  is  nothing  unusual  to  see  an  automobile  with  three  or 
five  or  seven  foreigners  in  it,  is  it?  A.  No. 

Q.  And  those  automobiles  go  through  to  Holbrook,  to  Randolph,  and 
all  through  that  district  from  the  Fore  River  with  those  workmen,  don’t 
they?  A.  Yes,  sir. 

He  cannot  give  any  description  of  the  men  who  were  on  the  front 
seat  of  the  automobile.  He  did  not  take  any  particular  notice  of  them. 
“This  one  man  attracted  my  attention.” 

Q.  Did  any  man  but  this  one  man  attract  your  attention?  A. 
Not  to  impress  it  upon  my  mind  as  that  one  did. 

Q.  Have  you  now  any  recollection  of  how  the  other  men  appeared? 
A.  Well,  I  wouldn’t  want  to  be  put  on  record,  because  my  impression  is 
not  formed  enough  to  be  sure. 

He  told  Mr.  Moore  when  he  was  out  to  the  house  of  the  witness,  that 
he  would  tell  the  whole  truth  and  nothing  but  the  truth. 

Q.  I  want  from  you  the  very  best  description  you  can  give  of  those 
two  men  on  that  front  seat?  A.  I  told  you  those  two  men  on  the  front 
seat  didn’t  impress  me  as  much  as  the  man  on  the  back  seat,  not  enough 
to  make  an  impression  ....  Hardly  anything. 

.  They  wore  old  clothes.  He  cannot  tell  whether  they  had  on  overalls 
or  jumpers,  anything  like  that.  He  couldn’t  tell  whether  their  faces  were 
clean  or  dirty  and  grimy.  He  means  to  include  the  two  men  on  the  front 
seat  as  part  of  the  tough  looking  bunch.  He  hasn’t  anything  by  which  to 
characterize  these  men  as  tough  in  his  mind  other  than  what  he  has 
already  given.  He  cannot  give  any  description  of  the  two  other  men  on 
e  back  seat.  He  does  not  know  whether  they  had  on  overalls  or  not. 

u  X?es  2! 31  know  whether  they  were  smooth  faced.  He  does  not  know 
whether  they  wore  mustaches.  He  does  not  know  whether  they  had  on 
iiHts  or  cRps. 
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There  is  nothing  other  than  what  he  has  already  given  by  which  he 
characterizes  these  men  as  a  tough  looking  bunch.  He  does  not  know 
whether  the  other  two  men  who  sat  on  the  back  seat  had  mustaches  or 
beards  of  any  kind.  He  does  not  know  what  kind  of  a  hat  or  cap  the  man 
in  the  middle,  who  leaned  forward  to  speak,  wore.  He  does  not  know 
whether  this  man  had  a  cap  with  a  visor  projecting  out  or  whether  he 
had  on  a  slouch  hat. 

William  S.  Tracy,  called  by  the  Commonwealth,  testified  as  follows : 
He  resides  at  158  Tremont  Street,  South  Braintree,  near  the  so-called 
Braintree  Square  which  is  the  intersection  of  Pearl  Street  and  Washing¬ 
ton  and  Hancock  Street.  He  has  lived  there  for  twenty-four  years;  oc¬ 
cupation  real  estate.  He  was  so  engaged  on  the  15th  day  of  April  1920. 

Part  of  that  morning  he  was  at  home.  Very  soon  after  half  past 
eleven  he  had  occasion  to  go  to  Dyer  &  Sullivan’s  store  located  on  the 
corner  of  Hancock  and  Washington  Street — Hancock  and  Pearl  Street. 
He  didn’t  accomplish  all  his  errands  at  the  store  so  that  when  he  returned 
home  he  found  it  necessary  to  go  back  and  go  to  another  store  in  order 
to  complete  the  job,  and  he  did  so  and  then  returned  home. 

It  was  just  about  20  minutes  of  12  when  he  arrived  at  the  corner  of 
Hancock  and  Pearl  Streets  the  first  time.  He  was  there  about  three  min¬ 
utes.  He  then  left  and  returned  in  about  two  minutes  after.  It  does  not 
take  very  long  to  go  home  from  there  with  an  automobile. 

There  is  a  drug  store  at  the  corner  of  Pearl  and  Hancock  Streets,  lo¬ 
cated  on  the  north-east  corner  of  Washington — Hancock  and  Pearl  Streets. 
This  is  located  on  the  right  hand  corner  of  Pearl  Street  and  Washington 
Street  as  you  come  up  from  the  railroad  crossing.  The  building  in  which 
the  store  is  located  belongs  to  him.  The  store  itself  is  operated  by  W.  A. 
Torrey  &  Co.  He  did  notice  somebody  in  that  vicinity  on  the  first  and  sec¬ 
ond  and  third  trips.  On  the  first  trip  down  there  he  noticed  two  men  with 
their  backs  to  the  store  window — the  Torrey  Drug  store.  He  saw  two  men 
standing  with  their  backs  to  the  window  of  that  store,  the  window  nearest 
the  corner  of  Pearl  Street,  and  he  went  into  the  store  and  did  his  errand  in 
there  and  came  back,  and  he  drove  into  a  driveway  back  of  the  drug  store 
and  backed  out  and  came  around  as  near  the  corner  as  he  could,  so  he  ob¬ 
served  those  people  within  20  feet,  and  he  then  went  home  and  discovered 
he  had  not  done  his  whole  errand  and  came  back  again,  and  drove  right  by 
that  corner  and  went  to  the  bake  shop  on  Pearl  Street.  Both  men  were 
standing  there  when  he  came  back.  He  did  his  errand  at  the  bake  shop 
and  then  went  home,  and  they  were  gone.  The  interval  of  time  between 
when  he  first  noticed  them  in  front  of  the  window  and  the  last  time  he 
noticed  them  in  front  of  the  window,  might  have  been  ten  or  twelve  min¬ 
utes.  He  sets  the  hour  as  between  20  minutes  of — between  25  minutes 
of  12  and  20  minutes  of  12. 

He  knew  Frederick  A.  Parmenter  and  saw  him  that  morning.  When 
he  was  getting  out  of  his  car  at  the  bake  shop,  Mr.  Parmenter  was  com¬ 
ing  toward  the  drug  store  up  Pearl  Street.  He  was  going  in  the  direction 
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of  the  drug  store.  This  was  less  than  a  minute  after' he  had  seen  the  two 
men  in  front  of  the  drug  store. 

The  two  men  were  dressed  respectably,  and  one  was  a  little  grain 
taller  than  the  other — a  little  bit  taller  than  the  other.  The  man  nearest 
the  drug  store  door  was  the  shorter  of  the  two,  and  the  other  fellow,  he 
was  not  in  a  leaning  position  on  the  window,  but  the  stouter  man  of  the 
two,  he  stood  erect,  and  their  general  appearance  was  that  they  were 
dressed  respectably  and  looked  as  if  they  might  have  been  waiting  for 
a  car.  One  was  a  little  darker  than  the  other.  Both  had  dark  hair.  Both 
smooth  shaven.  He  cannot  tell  anything  else  by  way  of  description. 

He  has  since  seen  one  of  these  men  in  the  county  jail  at  Dedham. 
This  was  on  February  15,  1921.  He  went  to  the  jail  accompanied  by  Mr. 
John  Scott  of  Braintree. 

He  sees  him  in  the  court  room,  the  man  he  saw  in  the  jail  at  that  time. 

Q.  What  do  you  say  as  to  his  identity  with  the  man  you  saw  that 
day  at  South  Braintree?  A.  While  I  wouldn’t  be  positive,  I  would  say 
to  the  best  of  my  recollection  that  was  the  man. 

He  refers  to  the  man  in  the  cage  described  as  Nicola  Sacco.  He 
learned  of  the  shooting  immediately  after  it  happened  by  telephone.  He 
saw  a  picture  that  came  out,  he  thinks,  in  the  Boston  Post  of  the  men 
arrested  for  the  shooting.  He  did  not  see  any  automobile.  He  was  not 
present  at  the  scene  of  the  shooting  at  the  time  of  the  shooting  but  was 
there  after  it  happened. 

Cross-Examination. 

(By  Mr.  McAnarney)  He  lives  on  Tremont  Street.  He  drove  from 
his  home  on  Tremont  Street  down  to  the  corner  of  Pearl  and  Washington — 
Hancock  Street.  He  may  have  gotten  there  at  twenty  minutes  of  twelve 
but  he  would  say  at  twenty-five  minutes  of  twelve.  He  was  en  route  to 
Dyer  &  Sullivan’s^  store  which  is  on  the  opposite  corner  of  Torrey’s  drug 
store,  which  places  it  on  the  southeast  corner  of  Hancock  and  Pearl  Street. 
He  did  actually  go  there.  He  stopped  his  automobile  on  Pearl  Street, 
facing  east.  He  stopped  probably  about  a  car  length  and  a  half  from  the 
corner  down  Pearl  Street.  He  was  alone  in  the  automobile ;  got  out  of  the 
car  and  went  into  the  store.  He  was  in  there  probably  a  couple  of  min¬ 
utes  and  made  some  purchases.  He  saw  the  two  men  as  he  drove  up 
there. 

He  did  not  get  out  of  his  automobile  in  front  of  the  drug  store  but  he 
saw  two  men  standing  there.  They  were  doing  nothing  other  than  simply 
standing.  At  this  point  there  is  an  irregular  square  made  by  the  inter¬ 
section  of  Pearl,  Hancock — Washington  Street.  Pearl  Street  comes  into 
the  South  Braintree  Square  from  the  east.  Washington  Street  from  the 
north  and  Hancock  street,  which  is  practically  a  continuation  of  Wash¬ 
ington  Street,  from  the  south.  The  drug  store  of  W.  A.  Torrey  &  Co.,  is 
located  on  the  northeast  corner  of  the  square  at  the  corner  of  Pearl  and 
Washington — Hancock  Streets.  The  Dyer  &  Sullivan  grocery  store  is 
located  on  the  corner  opposite  to  the  south  which  is  the  south-east  corner 
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of  Pearl  and  Hancock — Washington  Street.  The  witness  drove  through 
the  South  Braintree  Square  from  the  west  and  stopped  his  car  on  the 
south  side  of  Pearl  Street  in  front  of  the  Dyer  &  Sullivan  store.  This 
South  Braintree  Square  is  where  the  workmen  take  the  electric  cars  for 
two  or  three  different  places.  It  is  not  uncommon  for  men  to  be  around 
in  the  square  about  the  noon  hour. 

Asked  with  reference  to  the  number  of  men  in  the  square  “particu¬ 
larly  about  the  noontime,”  he  answered  “About  the  noon  hour.  After  the 
whistle  blows  there  is  quite  a  few  there.” 

Then  asked  “Quite  a  few  thereabouts,  too,  are  there  not,”  he  answered 
“Not  a  great  many.” 

Asked  as  to  how  he  limited  it,  he  answered  “Well,  the  noon  hour, 
people  come  out  from  the  factories  going  to  the  different  places  of  busi¬ 
ness  there,  the  lunch  rooms  and  one  thing  and  another.” 

There  is  no  doubt  that  quite  a  number  of  those  men  that  work  in 
the  factories  are  piece  workers.  He  has  lived  in  South  Braintree  for 
many  years.  He  ran  a  hotel  or  restaurant  there.  He  knows,  as  a  matter 
of  fact,  that  a  great  many  of  the  workers  in  the  shoe  shops  are  piece 
workers  and  that  they  are  not  limited  in  the  hours  they  work  by  the  blow 
of  the  whistle. 

Q.  There  was  nothing  in  the  men  other  than  the  fact  that  two  men 
were  standing  there  that  in  any  way  attracted  your  attention,  was  there? 
A.  No,  sir,  nothing  else  that  attracted  my  attention. 

When  he  came  out  of  the  store  he  saw  the  two  men.  His  view  of  the 
men  as  he  came  out  was  purely  a  side  view. 

When  he  came  out  of  the  Dyer  &  Sullivan  store  on  this  first  trip  he 
got  into  his  automobile  and  drove  east  on  Pearl  Street  to  a  driveway  im¬ 
mediately  back  and  east  of  the  drug  store;  turned  into  the  driveway,  then 
backed  his  car  out  again  to  Pearl  Street,  and  then  drove  went  on  Pearl 
Street  into  the  square,  hugging  the  corner.  The  drug  store  extends  down 
Pearl  Street  46  feet  from  the  corner.  As  he  passed  the  drug  store  the 
men  were  still  standing  there,  their  positions  unchanged,  doing  nothing. 
They  both  had  soft  hats  on.  He  does  not  know  the  color  of  the  hats  ex¬ 
cept  that  they  were  dark  hats. 

On  arriving  home  he  found  he  had  forgotten  something  and  hustled 
back  to  get  the  bread  that  he  had  forgotten.  He  went  to  the  bake-shop 
down  Pearl  Street  between  Hancock — Washington  Street  and  the  depot. 
He  drove  down  and  back  fairly  quickly ;  he  did  not  stop  at  the  corner.  He 
did  not  see  these  men  after  he  passed  them  going  down  to  the  bake-shop. 

Q.  Were  there  any  other  men  in  the  square  that  day  on  any  of  your 
three  trips  ?  A.  Well,  there  were  none  that  I  noticed  laying  up  against 
my  building. 

Q.  So  whether  there  were  other  men  leaning  up  against  the  other 
buildings  you  don’t  know?  A.  No,  I  do  not. 

The  two  men  were  right  there  in  the  square  making  no  attempt  to 
conceal  themselves,  standing  right  in  the  open.  Anyone  passing  by  would 
go  within  two  feet  of  these  men.  They  were  completely  in  fair  and  square 
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view  of  all  people  walking  there.  They  were  clean  shaven,  smooth  faced, 
respectably  dressed ;  wearing  dark  clothes,  soft  hats  of  a  dark  texture. 

Q.  Mr.  Tracy,  you  say  that  this  man  (indicating),  one  of  these  men, 
resembled  one  of  the  men  you  saw  there?  A.  Yes,  sir. 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

(The  question  is  read) 

The  Court.  Can’t  you  frame  that  the  other  way?  That  removes 
the  objection. 

Mr.  Jeremiah  McAnarney.  I  say  now,  and  I  may  be  tremendously 
in  error,  but  I  feel  that  I  have  the  right,  in  cross-examination,  to  frame 
that  question  that  way. 

The  Court.  I  do  not  feel  so.  And  the  other  way  will  remove  the 
objection. 

Mr.  Jeremiah  McAnarney.  That,  if  your  Honor  please,  I  feel  that 
m  cross-examination  the  law  allows  the  defendant  to  put  the  affirmative 
one. 

The  Court.  Then  I  will  exclude  it  and  save  you  your  right,  saying 
that  I  give  you  the  privilege  of  putting  it  in  the  form  by  asking  directly 
the  question,  without  assuming  as  the  fact  that  the  witness  has  testified 
as  you  claim. 

Mr.  Jeremiah  McAnarney.  Well,  the  question  stands  and  is  ex¬ 
cluded. 

The  Court.  If  I  am  in  error,  the  Supreme  Judicial  Court  will  cor¬ 
rect  me. 

Q.  Which  man  was  nearest  the  corner,  the  man  that  was  leaning  or 
the  man  that  was  standing  up?  A.  The  man  that  was  leaning. 

Q.  Which  man  do  you  think  is  the  man,  Sacco?  A.  Why — 

Q.  The  man  that  was  leaning  or  the  man  that  was  standing  erect? 
A.  The  man  that  was  standing  erect. 

Q.  So  that  the  man  furthest  from  you,  as  you  came  and  went,  is 
the  man  you  think  is  Sacco?  A.  Yes,  sir. 

Q.  How  close  was  he  standing  to  the  man  who  was  leaning?  A. 
Well,  about  touching  elbows. 

The  building  is  nine  feet  from  the  curb.  The  windows,  he  believes, 
are  5 Yi  feet  in  width.  The  man  that  he  believes  is  the  defendant  was  the 
one  nearest  the  door.  Sacco  was  standing  upright.  The  other  man  was 
in  a  leaning  position,  and  he  thinks  of  the  two  the  other  was  a  little  the 
taller.  There  was  not  a  great  deal  of  difference  between  the  two  men  but 
still  there  was  some.  There  might  have  been  a  couple  of  inches,  that  is 
his  judgment.  One  man  was  a  little  darker  than  the  other.  The  one 
nearer  to  the  door  was  the  darker.  This  was  the  man  who  was  standing 
erect.  No  other  particulars  that  he  noticed  in  these  men.  He  did  not 
notice  the  pants  that  they  wore,  nor  the  coats.  They  did  not  wear  over¬ 
coats.  Nothing  about  their  clothing  that  he  noticed. 

John  Scott,  who  took  him  to  the  Dedham  jail,  is  a  retired  State  police 
officer.  When  he  went  to  the  jail  with  Scott  to  see  Sacco,  Sacco  was  down 
in  a  pit.  He  was  all  alone.  It  was  a  lower  place.  He  was  the  only  man 
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that  the  witness  saw  with  the  exception  of  two  men  who  were  attendants 
at  the  jail. 

Sacco  was  down  in  the  pit  which  is  a  low  place  to  the  right  of  the 
main  room  at  the  jail.  He  did  not  go  to  the  pit  for  half  an  hour  after 
he  arrived  at  the  jail.  He  saw  a  whole  gang  of  men  in  the  workshop. 
He  does  not  know  who  went  to  the  work-shop  with  him.  Officer  Scott 
stayed  outside  smoking.  After  going  around  the  jail  someone  went  over 
with  him  to  the  pit,  but  he  does  not  know  who  it  was.  Nothing  was  said 
to  him  after  they  got  into  the  main  room  and  before  they  went  to  the  pit. 
Sacco  was  in  the  pit  alone.  He  was  walking  up  and  down.  This  was 
February  15,  1921  and  was  the  first  time  he  had  been  to  look  at  this  man 
to  see  whether  or  not  he  was  one  of  the  two  men  who  were  standing  in 
front  of  the  drug  store. 

Q.  Mr.  Tracy,  do  you  feel  positive  that  the  man  in  the  dock  is  the 
man  you  saw  on  the  sidewalk?  A.  I  did  not  say  positively.  I  said 
to  the  best  of  my  opinion. 

Q.  Well,  he  resembles  the  man?  A.  Yes,  to  the  best  of  my 
opinion  he  is  the  man. 

Q.  He  is  the  same  general  height,  dark  complexion,  and  other  than 
his  height  and  apparent  weight  and  build  and  complexion,  there  is  no 
individual  feature  in  this  man  that  stands  out,  is  there?  A.  Put  that 
again,  please. 

Q.  Other  than  his  height  and  his  general  build  and  the  fact  that  he 
is  dark  complexioned,  there  is  no  other  individual  feature  of  this  man 
that  stands  out,  is  there?  A.  Well,  he  looks  like  the  man  that  I  have 
seen  so  many  times,  the  four  times  that  I  have  seen  him.  I  have  seen 
him  five  times,  now,  before  I  see  him  here  in  this  court  room. 

Q.  Of  course,  you  see  him  in  the  court  room,  and  at  the  jail?  But 
the  other  times,  you  had  the  three  observations  as  you  went  by?  A. 
Well,  I  observed  him — happened  to  meet  him  today  when  he  was  coming 
in. 

Q.  Now,  you  see  him  at  the  jail.  Now,  you  have  seen  him  three  or 
four  times.  Call  it  as  many  times  as  you  want  to,  but  up  to  the  time  when 
you  first  went  to  this  jail,  you  had  not  seen  but,  as  you  have  already  de¬ 
scribed,  those  three  observations?  A.  Those  three  observations. 

Q.  Do  you  feel  now,  Mr.  Tracy,  you  could  not  be  mistaken  on  that 
man?  A.  Well,  I  said  that  to  the  best  of  my  opinion  he  was  the  man. 

Q.  I  ask  you,  do  you  feel  you  could  not  be  mistaken  on  that?  A. 
Well,  I  suppose  the  best  of  people  could  make  a  mistake. 

Q.  Well,  classing  you  the  best  in  answering  the  question,  do  you  feel 
that  you  could  not  be  mistaken  on  that  identity,  Mr.  Tracy?  A.  Well, 
I  feel  quite  sure  that  I  am  right. 

Q.  “Might  be?”  Might  what?  A.  I  said,  I  feel  I  am  right. 

Q.  Oh,  that  you  are  right.  A.  In  my  identification  of  this  man. 

Q.  Then  you  feel  you  could  not  be  mistaken  in  the  identity  of  this 
man?  A.  I  said  I  would  not  positively  say  he  was  the  man;  but  I 
wouldn’t  positively  say  so. 
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Re-direct  Examination 

(By  Mr.  Williams)  On  February  15,  1921  when  he  went  to  the  Ded¬ 
ham  jail  the  man  who  accompanied  him  spoke  with  the  gentleman  there, 
a  great  large  man.  This  man  spoke  to  another  man,  and  this  other  man 
ushered  him  around  through  the  different  departments  in  there.  He  saw 
a  lot  of  men  in  the  workshop.  Then  he  went  around  through  the  bakery 
and  kitchen  and  all  the  places  down  below,  and  came  up  again,  and  in  pass¬ 
ing  out  through  the  big  main  room  he  saw  this  man  going  up  and  down 
in  that  lower  part  there.  His  attention  was  not  particularly  directed  to 
him  by  anybody.  It  was  about  noon. 

Q.  Was  there  anything  about  the  two  men  standing  there  which  did 
attract  your  attention?  A.  In  regard  to  their  standing  there  that 
attracted  my  attention  ? 

Q.  Yes.  A.  Well,  as  I  undertook  to  tell  Mr.  McAnarney,  one 
thing  that  attracted  my  attention  is  that  men  are  not  allowed  to  lean  up 
against  that  building. 

Q.  Anything  else  other  than  that  which  particularly  attracted  your 
attention  to  these  two  men?  A.  No,  sir,  nothing. 

Re-cross  Examination 

Q.  (By  Mr.  Jeremiah  McAnarney)  Did  you  form  an  impression  of 
the  two  men  you  saw  as  you  went  by,  did  you  form  an  impression  as  to 
what  nationality  they  were?  Yes  or  no.  A.  Yes. 

Q.  You  did.  What  nationality  did  you  form  an  opinion  they  were? 
A.  I  formed  an  opinion  they  were  Italian  people. 

Q.  And  when  you  went  to  the  Dedham  jail  to  identify  the  man  you 
were  going  to  identify,  you  were  looking  for  a  foreigner?  A.  For  a 
foreigner  ? 

Q.  Yes.  A.  Well,  I  don’t  know  as  I  was  looking  for  anybody. 

Q.  Weren’t  you?  Didn’t  you  go  to  the  Dedham  jail  to  pick  out  a 
foreigner  you  saw  up  in  front  of  the  drug  store,  didn’t  you?  A.  You 
talk  with  your  tongue.  You  needn’t  point  at  me.  I  understand  you. 

Q.  What?  If  you  understand  me,  then  please  answer  me.  A. 
Didn’t  I  go  there  to — 

Q.  Didn’t  you  go  to  the  Dedham  jail  to  pick  out  a  foreigner  you  saw 
in  front  of  the  drug  store?  A.  I  went  there — 

Q.  Didn’t  you  go  to  the  Dedham  jail  to  pick  out  a  foreigner  you  saw 
in  front  of  the  drug  store?  A.  To  see  if  I  could. 

Mr.  Katzmann.  One  moment,  Mr.  Tracy,  if  you  please. 

The  Court.  He  has  answered. 

Mr.  Katzmann.  He  has  put  three  questions  and  not  permitted  him 
to  answer  any  until  my  brother  got  through. 

Mr.  Jeremiah  McAnarney.  He  answered.  He  wanted  to  put  some¬ 
thing  else  in. 

Mr.  Katzmann.  He  wanted  you  to  put  your  finger  down. 
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Mr.  Jeremiah  McAnarney.  My  finger  is  down  and  up. 

The  Court.  It  is  down,  now. 

Mr.  Katzmann.  May  I  have  the  answer  read? 

(The  answer  is  read) 

Mr.  Katzmann.  I  take  it  from  that  answer  Mr.  Tracy  has  not  con¬ 
cluded  his  answer. 

The  Court.  Have  you  concluded  your  answer,  Mr.  Tracy? 

The  Witness.  Well,  Mr.  McAnarney  broke  in  there  so  I  do  not  know 
whether  I  finished  or  not. 

Q.  You  can  go  as  far  as  you  want  to.  A.  What  is  your  question 
again  ? 

Q.  All  right,  Mr.  Tracy. 

The  Court.  Now,  just  read  it,  Mr.  Stenographer.  If  you  desire  to 
answer  further,  you  may  have  your  right.  If  the  question  has  been  com¬ 
pleted  by  your  answer  then  Mr.  McAnarney  may  proceed  with  the  next 
question. 

(The  last  two  questions  and  answers  are  read) 

Q.  Do  you  want  to  add  anything  to  that? 

The  Witness.  I  did  not  know  I  was  supposed  to  pick  out  a  foreigner. 
I  was  supposed  to  see  if  I  could  identify  the  men  who  were  standing  in 
front  of  the  drug  store. 

Q.  And  the  man  you  saw  in  front  of  the  drug  store  was  a  foreigner? 
A.  Well,  I  do  not  know  as  to  that.  I  did  not  reason  that  out  at  that  time 
to  see  whether  he  was  a  foreigner  or  not. 

Q.  What  do  you  mean  by  that?  A.  Well,  I  did  not  reason  out 
that  I  was  to  look  for  a  foreigner. 

Q.  Weren’t  you  to  look  for  the  man  you  saw  in  Braintree?  A.  I 
was  to  recognize  that  man  if  I  saw  him. 

Q.  Pardon,  just  a  minute.  Will  you  answer  that  question,  that  the 
man  you  had  in  mind  to  look  for  was  a  foreigner,  wasn’t  he?  A.  Well, 
I  couldn’t  say  as  to  that.  I  couldn’t  positively  say  that  man  is  a  foreigner 
there  (indicating). 

Q.  Is  your  position  now  that  you  are  not  sure  that  the  man  you  saw 
in  front  of  the  drug  store  was  a  foreigner?  A.  I  am  not  positive  if 
he  was  a  foreigner. 

Q.  Whether  or  not  he  was  a  foreigner,  did  you  form  any  opinion  at 
that  time?  A.  I  can’t  say  that  I  did. 

After  seeing  the  man  at  South  Braintree  he  did  not  reach  the  con¬ 
clusion  that  he  was  a  foreigner.  Asked  specifically  whether  he  is  of  the 
opinion  that  the  man  Sacco  in  the  dock  is  a  foreigner,  he  answered  “I 
couldn’t  say.  I  have  seen  so  many  people  of  the  Italian  nationality  that 
are  not  foreigners  that  I  could  not  tell  one  from  the  other.” 

He  is  the  man  in  his  opinion  that  he  saw  at  the  drug  store.  He  might 
be  of  the  Italian  race,  he  does  not  know,  but  he  should  think  so.  He  has 
not  always  thought  so.  When  he  saw  his  picture  in  the  paper  he  did  not 
think  he  looked  like  an  Italian.  He  saw  the  picture  in  the  paper  a  couple 
of  weeks  after  the  hold-up. 
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Q.  So  that  at  the  time  in  your  life  when  you  saw  the  picture  in  the 
paper,  up  to  that  time  you  did  not  think  the  man  was  an  Italian,  did  you  ? 
A.*  I  did  not  think  anything  about  it. 

He  did  not  think  anything  about  it.  Nationality  did  not  enter  into 
it  so  far  as  he  was  concerned.  He  did  not  think  anything  about  whether 
he  was  an  Italian  or  not. 

Q.  So  that  the  appearance  of  the  man  that  was  in  front  of  the  store 
and  along  the  time  of  the  photograph,  along  up  to  that  time  it  was  not 
in  your  mind  either  way  that  the  man  you  saw  was  an  Italian,  was  it? 
A.  No,  it  was  not  in  my  mind  that  he  was  an  Italian. 

Re-direct  Examination 

(By  Mr.  Williams)  When  he  went  to  the  Dedham  jail  to  pick  out  a 
man  he  did  not  think  in  his  mind  of  picking  out  an  Italian. 

Asked  what  he  meant  by  the  word  “foreigner”  he  answered  “I  would 
call  a  foreigner  a  party  who  emigrates  from  another  country  to  this  coun¬ 
try.  I  would  term  him  a  foreigner  a  man  who  is  an  Italian  by  birth,  an 
Irishman  by  birth,  a  German  by  birth,  but  I  don’t  consider  an  Italian  born 
and  brought  up  in  this  country  an  Italian.”  This  is  the  distinction  he  had 
in  mind  in  his  testimony. 

Re-cross  Examination 

(By  Mr.  McAnarney) 

Q.  What  do  you  call  an  Italian  born  in  this  country,  when  you  speak 
of  him?  A.  I  call  him  an  American,  just  the  same  as  we  are,  you 
and  I. 

William  J.  Heron,  called  by  the  Commonwealth,  testified  as  follows: 
He  resides  at  49  Fayette  Street,  Cambridge,  Mass.,  and  is  employed  as  a 
railroad  police  officer  for  the  New  York,  New  Haven  &  Hartford  Rail¬ 
road,  and  has  been  so  employed  for  three  years. 

He  wras  in  South  Braintree  on  April  15,  1920,  arriving  there  about 
12:27,  coming  from  Boston  by  train.  He  alighted  at  South  Braintree 
station.  He  went  inside  the  depot  and  walked  around,  hung  around  there 
for  a  few  minutes.  He  got  hold  of  a  young  fellow  that  was  sitting  up  on 
the  Union  News  box  and  took  him  inside  of  the  office  and  asked  him  his 
name.  While  he  was  in  the  station,  he  saw  two  men  sitting  there  beside 
the  gents’  toilet.  One  of  them  was  about  5  feet  6  inches,  weighed  about 
145  pounds,  an  Italian.  The  other  fellow  was  about  5  feet  11  inches,  he 
should  say,  weighed  about  160.  They  were  smoking  cigarettes,  one  of 
them,  the  tallest  one.  They  acted  kind  of  funny  to  him,  nervous. 

Asked  what  they  were  doing  which  made  them  appear  nervous  to 
him,  he  answered  “They  were  talking”.  Asked  “What  language?”  He 
answered  “Italian  language”.  They  were  dressed  in  black  —  black 
soft  hat. 
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Q.  What  did  you  see  them  do?  Anything  more  than  that?  A. 
No.  When  I  came  out  again,  they  were  gone. 

He  saw  them,  he  thinks  probably  five  or  ten  minutes.  It  was  be¬ 
tween  half  past  twelve  and  one  o’clock. 

He  has  seen  one  of  these  men  since,  the  smallest  one.  He  next  saw 
that  man  in  the  Quincy  court  coming  in  shackled  to  State  Officer  Scott. 
That  was  probably  five  or  six  weeks  afterwards,  after  he  saw  them  at 
South  Braintree. 

He  sees  the  man  that  he  saw  at  South  Braintree  and  later  in  the 
Quincy  court,  here  in  the  court  today,  the  man  in  the  cage  —  Sacco,  the 
smallest  one  without  the  mustache. 

Q.  Are  you  sure  he  is  the  man  you  saw  in  the  station  that  day? 
A.  Pretty  sure. 

Q.  Have  you  any  question  in  your  mind?  Have  you  any  question 
in  ^our  own  mind  that  he  is  the  man?  A.  No. 

There  was  nothing  further  that  he  observed  about  these  men  other 
than  what  he  has  already  told. 

Cross-Examination 

(By  Mr.  Moore)  He  was  at  that  time  employed  by  the  New  York, 
New  Haven  &  Hartford  Railroad,  Boston  Division,  working  between  Bos¬ 
ton,  Brockton,  Quincy,  Providence.  He  was  stationed  at  Quincy.  He 
came  from  Boston  that  day. 

McNamara  was  the  name  of  the  boy  that  he  spoke  to  at  the  station. 
The  train  was  scheduled  to  arrive  at  12:27,  but  he  has  not  checked  the 
train  schedule  since  and  does  not  know  whether  it  did  arrive  at  that 
time.  He  took  the  boy  into  the  station  office.  The  operator  there  knew 
the  boy.  The  boy  said  his  name  was  McNamara  and  his  father  worked 
at  a  plant  for  the  New  York,  New  Haven  &  Hartford  Railroad.  This 
transaction  consumed  about  ten  minutes,  —  five  or  ten  minutes. 

It  was  when  he  got  off  the  train  at  12 :27  that  he  saw  the  men  that  he 
has  referred  to.  Three  of  them  were  in  the  station,  the  boy  and  the 
two  men.  The  two  men  were  talking.  The  boy  was  over  on  the  other 
side.  They  were  all  in  the  same  room.  This  was  in  the  waiting  room  of 
the  station. 

He  first  took  care  of  the  boy.  He  didn’t  pay  much  attention  when  he 
first  came  in  to  the  men.  He  only  saw  them  smoking.  Smoking  was  not 
allowed  in  the  station.  He  did  not  speak  to  the  men.  He  went  ahead  and 
took  care  of  the  small  boy.  When  he  came  out  of  the  office,  after  leaving 
the  boy,  the  two  men  were  gone.  All  he  saw  of  the  two  men  was  before 
he  took  care  of  the  boy.  The  two  men  were  sitting  down. 

Q.  You  said  they  acted  nervous.  What  did  you  mean  by  that?  A. 
Well,  one  kept  nudging  up  against  the  other  and  he  would  smoke  a 
cigarette. 

It  was  the  smaller  man  that  was  nudging  up  against  the  other. 

Q.  Now,  what  else?  You  used  another  word  in  addition  to  nervous, 
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that  they  acted  funny.  A.  Kept  looking  out  of  the  window  behind 
them,  getting  up,  turn  around,  and  looking  out  of  the  window. 

Q.  Now,  have  you  stated  to  the  jury  all  that  you  considered  as  of 
the  nature  of  “funny”  and  of  the  nature  of  “nervous”?  A.  As  far 
as  I  know. 

He  did  not  speak  to  them.  They  were  there  probably  fifteen  minutes. 

Q.  Were  you  in  that  room  fifteen  minutes?  A.  In  and  out.  I 
was  in  the  office,  and  I  wTent  out  of  that  office  there  — 

They  were  there  when  he  went  into  the  office  and  when  he  came  out 
of  the  office. 

Q.  I  understood  you  to  say  a  minute  ago,  when  you  came  out  they 
were  gone?  A.  Oh,  no.  That  was  before  I  took  the  key. 

He  did  not  take  the  boy  right  away.  He  saw  them  at  the  same  time 
that  he  saw  the  boy.  It  was  after  a  lapse  of  some  time  that  he  took  the 
boy,  but  he  didn’t  take  them.  He  didn’t  speak  to  them. 

The  nudging  that  he  has  referred  to  did  not  inspire  him  with  the 
thought  that  there  was  anything  wrong.  “I  didn’t  think  there  was  any¬ 
thing  wrong  with  them.” 

Q.  You  didn’t  think  they  acted  nervous  then?  A.  They  acted 
nervous,  yes,  but  I  didn’t  think  there  was  anything  wrong  with  them. 

Q.  Nothing  funny,  then?  A.  Oh,  no. 

Q.  The  nervousness  and  the  funniness  was  not  of  such  a  character 
that  you  thought  it  prompted  you  to  make  any  investigation  at  all? 
A.  No,  sir. 

He  did  not  see,  nor  does  he  claim  to  have  seen  any  of  these  men  for 
a  lapse  of  six  weeks  after  that  date.  The  first  time  was  the  day  that  they 
were  brought  into  Quincy.  At  that  time  he  was  one  of  a  dozen  standing 
on  the  steps  when  he  came  out  of  the  car  and  he  (the  witness)  said  some¬ 
thing,  and  somebody  heard  it,  he  guesses.  He  does  not  know  who  he  made 
the  remark  to. 

In  the  South  Braintree  station  waiting  room  that  day,  in  addition 
to  the  two  men  and  boy,  he  saw  two  women  in  the  women’s  waiting  room 
on  the  opposite  side.  He  saw  no  one  else.  He  saw  no  one  on  the  station 
platform  at  the  time  they  were  there. 

He  makes  out  no  daily  report  or  weekly  report.  The  only  report  that 
he  makes  is  on  arrests.  He  cannot  give  the  first  name  of  the  McNamara 
boy.  He  lives  in  South  Braintree.  When  this  boy  told  him  his  father 
worked  for  the  plant  he  warned  him  to  keep  out  of  the  depot  and  keep 
away  from  there,  and  then  let  him  go. 

The  men  wore  soft  black  hats.  Both  men  were  smooth  shaven. 
He  could  not  say  if  there  was  any  distinctive  feature  of  either  man  that 
he  saw,  that  he  recollects.  They  looked  just  the  same  as  any  one  of  hun¬ 
dreds  of  men  he  might  see  any  day  coming  and  going  on  the  trains.  There 
were  no  outstanding  physical  characteristics  of  either  man.  He  did  not 
see  them  with  their  hats  off.  Their  clothing  was  ordinary  wearing  ap¬ 
parel,  dark  in  color. 

Q.  And,  being  perfectly  frank  and  honest,  Mr.  Heron,  you  didn’t 
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look  them  over  with  any  serious  thought  at  all,  did  you?  A.  No. 

Q.  And,  being  equally  frank  and  honest,  you  don’t  want  to  tell  this 
jury  now  that  you  know,  beyond  all  human  error,  that  this  boy  back  here 
is  the  man  that  you  saw  in  the  South  Braintree  station,  do  you?  A. 
Yes,  sir. 

Q.  What  is  the  characteristic  that  you  pick  out  as  the  characteristic 
that  enables  you  to  mark  this  man  ?  I  don’t  know,  only  that  I  saw  him 
there,  that  is  all. 

He  did  not  see  him  with  his  hat  off.  He  did  not  see  him  until  six 
weeks  thereafter. 

Q.  You  didn’t  hear  him  talking  at  South  Braintree?  A.  No,  sir. 

Q.  Now,  I  believe  that  you  said  that  they  were  talking  in  Italian? 
(On  direct  examination)  A.  Yes. 

The  witness  does  not  speak  Italian.  He  knows  no  words  in  Italian.  He 
can  distinguish  Italian  from  French  —  sometimes  —  he  thinks  so.  He 
cannot  tell  Italian  from  Spanish.  He  has  no  recollection  of  any  of  the 
words  that  were  said  by  these  men. 

Q.  Didn’t  you  tell  me  just  a  minute  ago  that  you  didn’t  hear  any¬ 
thing  that  was  said  by  them?  A.  Not  in  the  South  Braintree  station. 

Q.  Then  how  do  you  know  they  were  talking  Italian?  A.  You 

didn’t  ask  me  that.  You  asked  me  if  I  heard  them  talking. 

He  did  tell  the  Court  and  jury  on  direct  examination  that  they  were 
talking  in  Italian. 

Q.  Well,  you  didn’t  hear  them  talking  at  all,  did  you,  in  South 

Braintree?  A.  I  said  they  were  talking  in  the  Italian  language  in 

South  Braintree. 

Q.  Didn’t  you  tell  the  jury  just  a  minute  ago  that  you  didn’t  hear 
them  talking  at  all?  A.  No,  sir. 

Q.  Did  you  hear  them  talking  in  South  Braintree?  A.  Yes, 

sir.  At  the  request  of  the  counsel,  the  record  is  then  read  as  follows : 

“Q.  You  didn’t  see  him  until  six  weeks  thereafter,  did  you? 

A.  No,  sir. 

Q.  You  didn’t  hear  him  talk,  did  you?  A.  Yes,  sir. 

Q.  You  mean,  you  heard  him  talking?  A.  Yes,  sir. 

Q.  Heard  what  he  said?  A.  Where? 

Q.  I  mean,  you  didn’t  hear  him  talking  at  South  Braintree? 

A.  No,  sir.” 

Q.  Did  you  state  a  couple  minutes  ago  in  examination  here  that  you 
did  not  hear  them  talking  at  South  Braintree?  A.  I  said  they  were 
talking  in  Italian,  at  South  Braintree. 

Q.  Didn’t  you  state  that  you  didn’t  hear  them  talking  at  South 
Braintree,  as  the  reporter  just  read  the  record?  A.  If  he  has  got 
it  that  way,  that  is  the  way  I  said  it. 

Q.  Now,  Mr.  Heron,  did  you  hear  them  talking  in  South  Braintree? 
A.  Yes,  sir;  they  were  talking  in  Italian  at  South  Braintree. 

He  recognized  the  language.  He  did  not  know  what  they  were  saying. 
He  does  not  know  one  single  word  of  the  Italian  language.  He  cannot  in- 
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dicate  to  the  jury  one  single  word  in  any  language  that  he  heard  any  man 
use  in  the  South  Braintree  station  that  day.  The  fact  that  one  man  was 
nudging  the  other  and  looking  out  the  window  didn’t  prompt  him  to  make 
an  investigation.  He  didn’t  note  any  peculiarity  of  clothing  or  personal 
appearance  or  anything.  He  didn’t  suggest  to  anybody  that  they  be 
watched.  He  didn’t  think  anything  more  about  it,  or  do  anything  more 
about  it  for  six  weeks  thereafter. 

He  has  been  a  police  officer  now  for  pretty  near  six  years.  He  has 
been  with  the  railroad  police  three  years.  Previous  to  that  a  special  police 
officer  of  the  State  of  Massachusetts.  Previous  to  that  he  worked  at  his 
trade,  —  plasterer.  He  followed  that  trade  about  twenty  years. 

Q.  Now  with  six  years  police  experience  behind  you,  there  wasn’t 
anything  of  such  a  character  on  April  15th  as  to  make  you  note  any  pecul¬ 
iarity  at  all  of  appearance  of  dress  or  voice  or  what  they  were  saying,  or 
anything  of  that  character?  A.  No,  sir. 

He  spoke  to  some  people  on  the  train  coming  out  from  Boston  that 
day,  but  he  doesn’t  know  their  names.  He  talked  with  Mr.  Avery,  the 
conductor,  that  day;  also  with  the  brakeman;  with  no  one  else  that  he 
knows  of.  He  does  not  remember  who  the  brakeman  was  that  day.  He  is 
pretty  sure  that  Avery  was  the  conductor.  He  is  not  positive. 

Q.  As  a  matter  of  fact,  you  are  not  sure  at  all,  are  you?  A.  Not 

on  the  train. 

Q.  The  only  thing  is,  you  know  Avery  is  on  that  train?  A.  No, 

he  is  not  on  that  train. 

Q.  You  haven’t  any  recollection  of  seeing  Avery  on  that  day  of 
April  15th?  A.  No. 

He  left  South  Braintree  at  2:21  P.M.  He  remembers  talking  at 
South  Braintree  to  the  station  agent  and  McNamara,  and  Officer  Shay 
and  the  baggageman,  no  one  else.  He  then  took  the  train  to  Quincy.  Saw 
no  one  on  the  train  that  he  knew.  He  remembers  seeing  Officer  Curtin  and 
a  man  named  Carroll  and  a  man  named  Patenaud  that  afternoon  in  Quin¬ 
cy.  Two  of  these  men  are  railroad  employes  and  the  third  is  a  police 
officer.  There  was  no  other  particular  thing  that  he  did  that  day  other 
than  to  handle  McNamara ;  see  these  two  men  and  ride  this  train.  He  was 
not  a  witness  before  the  Grand  Jury. 

About  a  week  or  ten  days  ago  he  was  introduced  to  Mr.  Robert  Reid 
employed  by  the  defendants  upon  the  investigation  of  the  facts  connected 
with  this  matter,  at  the  office  of  the  New  York,  New  Haven  &  Hartford 
Railroad  in  Boston,  by  Captain  White  who  had  charge  of  the  Boston  end 
of  the  railroad  police  department.  Captain  White  introduced  Mr.  Reid  to 
him  and  made  some  complimentary  remarks  with  reference  to  Mr.  Reid. 
Mr.  Reid  then  asked  him  what  he  knew  in  connection  with  the  facts  in  con¬ 
troversy.  He  (the  witness)  absolutely  refused  to  give  Mr.  Reid  any  in¬ 
formation  at  all.  His  refusal  was  not  upon  the  advice  of  anyone. 

Q.  It  was  directly  contrary  to  the  advice  of  your  captain,  was  it  not? 
A.  He  said  I  didn’t  have  to  make  any  statement. 

He  has  no  interest  in  the  outcome  of  this  lawsuit.  He  didn’t  think 
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he  was  coming  into  it  at  all.  The  reason  he  refused  to  let  the  defense 
know  anything  about  what  he  intended  to  testify  to  here  was  he  didn’t 
want  to  be  brought  into  it.  The  first  persons  he  ever  talked  with  about 
this  case  were  Chief  Steward  and  State  Officer  Brouillard.  Brouillard  and 
Stewart  came  to  him  one  day  at  the  Quincy  station,  that  was  quite  a  while 
after  the  preliminary  hearing  at  Quincy.  He  guesses  it  was  a  month  or  a 
month  and  a  half  after  the  preliminary  examination  at  Quincy.  He  told 
them  the  same  story  at  that  time  as  he  has  told  on  the  witness  stand  today. 
Brouillard  told  him  that  he  was  working  on  the  case.  He  was  not  told 
at  that  time  that  he  would  be  called  as  a  witness. 

Mr.  Reid  did  not  tell  him  that  he,  Mr.  Reid,  had  been  told  that  the 
witness  would  be  called  as  a  witness.  He  refused  to  talk  to  Mr.  Reid  to 
keep  out  of  it. 

He  was  subpoenaed  last  night  at  nine  o’clock.  Since  then  he  has  not 
indicated  to  anyone  on  behalf  of  the  defense,  that  he  knows  of,  that  he  had 
been  called  as  a  witness.  He  was  served  with  the  process  by  the  sheriff. 
He  was  not  at  home  at  the  time  and  did  not  know  it  until  he  got  home. 
Has  never  given  a  statement  as  to  what  he  was  going  to  testify  here  to 
anyone.  Never  indicated  to  anyone  what  he  knew  about  the  facts  in  con¬ 
troversy  except  what  he  told  State  Officer  Brouillard  and  Mr.  Stewart 
when  they  asked  him. 

He  talked  with  Assistant  District  Attorney,  Mr.  Williams,  at  two 
o’clock.  That  was  the  first  time  he  talked  with  him.  He  does  not  know 
Mr.  Katzmann.  The  only  one  he  had  talked  with  were  Stewart  and 
Brouillard.  He  never  told  Mr.  Williams  or  Mr.  Katzmann  anything  ex¬ 
cept  as  he  talked  with  Mr.  Williams  at  two  o’clock.  At  that  time  he  did 
not  talk  with  Mr.  Williams  five  minutes.  He  just  came  in  and  Mr.  Will¬ 
iams  asked  his  name  and  his  address.  That  was  all.  He  did  not  tell  Mr. 
Williams  anything  about  what  his  testimony  was  going  to  be.  Mr.  Will¬ 
iams  did  not  ask  him.  So  far  as  the  witness  knows  Mr.  Williams  did  not 
know  what  the  witness  was  to  testify  to.  The  only  persons  that  knew 
anything  about  his  testimony  were  Brouillard  and  Stewart.  They  were 
the  ones  that  came  and  hunted  him  up.  Stewart  indicated  to  him  that 
Chief  Galvin  had  told  him  that  the  witness  knew  something.  He  does  not 
know  that  he  told  Chief  Galvin  anything.  He  does  not  think  he  ever  spoke 
to  Galvin  about  this  matter. 

Q.  Did  he  (Stewart)  tell  you  how  Galvin  knew?  A.  Galvin 
must  have  been  on  the  court  house  steps  when  they  come  in. 

He  refused  to  talk  to  Mr.  Reid. 

Q.  What  was  your  reason  for  refusing  to  talk  to  Reid?  A.  Why 
should  I  talk  with  Reid. 

Q.  You  told  me  that  the  reason  was  because  you  feared  you  would 
be  called  as  a  witness.  A.  That  is  the  idea. 

Q.  Now,  did  you  fear  that  the  defense  was  going  to  call  you  as  a 
witness  if  you  told  the  story  that  you  have  now  told  this  jury?  A.  It 
might. 

Q.  And  you  say  that  after  six  years  of  police  experience?  A. 
Yes,  sir. 
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Cross-Examination 

(By  Mr.  McAnarney)  When  he  arrived  at  South  Braintree  station 
and  entered  the  station  there  were  three  people  there,  two  Italians  seated. 
His  attention  was  directed  to  a  young  man.  He  did  not  do  anything  with 
the  young  man  immediately,  he  waited.  He  was  watching  the  young  man 
for  tipping  over  the  news-stand  of  the  Union  News.  Watching  to  see  if 
he  would  tip  the  news-stand  over.  He  did  not  tip  it  over  but  jumped  on 
it  in  the  presence  of  the  witness.  The  witness  was  not  in  uniform.  He 
then  took  the  young  man  into  the  office.  He  was  in  the  station  about  ten 
minutes  before  the  young  man  jumped  on  the  stand.  The  young  man  went 
into  the  gents’  toilet,  came  out  again,  stood  around  and  then  got  up  on  this 
box.  He  took  the  young  man  or  boy  into  the  operator’s  office. 

Q.  Before  you  went  in  there,  had  these  two  Italians  said  anything 
in  particular?  A.  I  couldn’t  understand  what  they  said.  One  was 
smoking. 

Q.  All  you  noticed  was  two  men  there  smoking?  A.  Yes,  sir. 

That  was  all  that  he  saw  up  to  the  time  he  took  the  boy  into  the  office. 
He  was  in  the  office  probably  five  minutes.  The  boy  was  with  him  when 
he  came  out  and  he  *»ent  to  the  door  with  the  boy.  When  he  turned  around 
after  dismissing  the  boy,  the  two  men  were  gone.  That  was  the  whole 
transaction. 

The  tallest  man  was  a  dark  man  about  5  feet  11  inches,  very  dark, 
dressed  in  black,  smooth  face.  Nothing  else  that  he  noticed.  He  did  not 
notice  what  kind  of  shoes  he  had  on.  Thinks  the  two  men  wore  soft  hats. 
He  is  not  dead  sure  of  that. 

Q.  Now,  one  of  the  men  was  smoking?  A.  Yes,  sir. 

Q.  Was  he  nudging  with  his  elbow  or  his  knee?  A.  The  two  of 
them  were  sitting  side  by  side,  and  they  got  up  and  then  turned  around 
and  looked  out  of  the  window  ....  kept  nudging  this  way  (illustrating), 
and  then  turned  around  and  looked  out  of  the  window. 

Q.  Were  they  talking?  A.  Talking  in  their  own  language. 

Q.  And  nudging  him?  A.  Yes. 

Q.  Didn’t  stand  up  and  look  out  of  the  window?  A.  No,  sir. 

Q.  How  many  times  did  he  nudge  him,  should  you  say?  A. 
Once,  I  guess. 

Q.  You  guess  once  he  nudged  him.  Did  the  fellow  look  when  he 
nudged  him?  A.  The  two  of  them. 

Q.  They  both  looked  out  of  the  window?  A.  Yes. 

Q.  He  gave  him  one  nudge  and  they  both  looked  out  of  the  window? 
A.  Yes,  sir. 

The  funny  part  was  their  nudging  and  looking  out  of  the  window. 
He  only  nudged  him  once.  This  was  pretty  strange. 

Q.  How  do  you  know  what  he  was  calling  his  attention  to?  A.  I 
don’t. 

It  was  strange  that  he  should  call  his  friend’s  attention  to  some¬ 
thing  and  they  should  both  look  out  of  the  window.  He  did  not  see  what 
was  outside.  He  does  not  know  what  was  outside.  He  does  not  know 
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what  that  man  called  the  other  man’s  attention  to.  He  apparently  called 
the  other  man’s  attention  and  they  both  looked  out.  Outside  of  that  there 
was  nothing  peculiar.  Two  absolute  strangers  and  he  saw  one  of  them 
apparently  call  the  other’s  attention  to  something  and  they  both  looked 
out  of  the  window.  He  did  not  see  the  men  after  they  arose ;  he  did  not  see 
the  men  walking. 

He  guesses  that  it  was  two  months  after  the  shooting  that  he  was 
interviewed  by  Mr.  Stewart.  Mr.  Stewart  told  him  that  Chief  Galvin 
heard  him  make  a  remark.  He  told  Stewart  and  another  State  officer, 
who  interviewed  him,  frankly  all  he  knew  about  the  case  two  months 
afterward.  He  did  not  think  his  evidence  was  important. 

Q.  You  knew  they  wanted  to  find  the  man,  and  you  had  identified 
him,  and  you  did  not  think  your  evidence  was  important?  A.  No,  sir. 

After  repeating  this  statement  he  was  then  asked  “Wasn’t  that  about 
the  most  important  thing  there  was  in  this  case,  the  identification  of  the 
man,  and  that  didn’t  strike  you  as  important,  do  you  mean  that?”  He 
answered,  “Not  when  he  was  speaking  to  me,  no,  sir.”  He  did  think  it 
was  important  when  he  was  talking  to  Mr.  Reid. 

Mr.  Reid  said  that  he  was  representing  Mr.  McAnarney.  He  knew 
that  Mr.  McAnarney  represented  one  of  the  defendants. 

Q.  With  that  knowledge,  I  ask  you,  did  you  have  any  reason  why 
you  should  not  tell  the  representative  of  a  man  who  is  being  tried  for 
his  life  the  truth  and  the  whole  truth  about  anything  that  you  knew  in 
connection  with  that  case?  Have  you  any  reason  why  you  should  with¬ 
hold  from  that  man  any  evidence?  If  so,  give  it.  A.  No,  sir. 

Q.  Why  did  you  not  tell  Mr.  Reid  what  you  knew  about  this  case? 
A.  Why,  I  didn’t  have  to. 

Q.  That  may  be  so,  you  may  not  have  to.  This  doesn’t  amuse  you, 
does  it?  A.  No,  sir. 

Q.  Then,  why  didn’t  you  tell  him  the  truth  when  he  asked  it  of  you  ? 
I  don’t  hear  your  answer.  A.  I  have  no  answer  to  make  to  it. 

Cross-Examination 

(By  Mr.  Moore) 

Q.  Mr.  Heron,  as  I  understood  you  to  say,  one  of  these  men  was 
smoking  a  cigarette?  Which  one  of  the  men?  A.  The  tallest. 

Q.  This  man?  A.  No,  sir. 

Q.  Or  the  other  man?  A.  Not  this  man,  no,  sir. 

Q.  Now,  Mr.  Heron,  is  your  recollection  clear  as  to  what  you  have 
heretofore  said  with  reference  to  smoking  a  cigarette?  A.  Yes,  sir. 

Q.  That  it  was  the  tall  man?  A.  Yes,  sir. 

He  was  not  in  uniform,  that  day.  When  at  the  Quincy  depot  he 
always  wore  the  uniform.  The  only  reason  that  he  refused  to  talk  to 
Mr.  Reid  was  because  he  didn’t  want  to  be  a  witness. 

Q.  Then,  why  did  you  talk  to  Brouillard  and  Stewart?  A.  They 
were  the  first  ones  that  came  to  me. 

Q.  Well,  do  you  mean  by  that  to  tell  the  jury  that  you  are  one  of 
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the  type  of  men  that  “first  come,  first  served?”  A.  In  a  case  like 
that,  yes,  sir. 

Q.  You  mean  to  say,  Mr.  Heron,  that  when  you  have  given  a  story, 
you  don’t  intend  to  give  the  facts  to  anybody  else?  A.  No,  sir. 

Q.  Then,  when  you  told  the  jury  a  minute  ago  that  the  reason 
you  would  not  talk  with  Reid  was  because  you  didn’t  want  to  be  called 
as  a  witness,  you  didn’t  mean  that,  did  you?  A.  Yes,  sir. 

Q.  But  you  said  that  the  reason  you  talked  to  Stewart  and  Brouil- 
lard  was  because  they  came  to  you  first?  A.  Yes,  sir. 

Q.  You  mean  by  that  to  say  if  Reid  had  reached  you  before  they 
reached  you,  you  would  have  told  something  else  other  than  you  have 
told  on  this  witness  stand?  A.  No,  sir. 

“Q.  Then,  what  is  the  significance  of  Brouillard  and  Stewart  reach¬ 
ing  you  first?  A.  Well,  I  didn’t  have  to  answer  Mr.  Reid’s  questions. 

Q.  Have  you  any  other  reason,  as  you  stand  there  conjuring  up 
and  thinking  over  this  question,  have  you  any  other  reason  other  than 
the  variety  of  reasons  you  have  already  given  why  did  you  not  talk  to 
Reid?  A.  No,  Sir.” 

Re-direct  Examination 

(By  Mr.  Williams)  The  only  view  from  the  window  where  he  saw 
these  two  men  looking  out  was  in  the  restaurant,  with  a  view  toward 
Holbrook  Avenue.  The  restaurant  referred  to  was  on  the  corner  of  Hol¬ 
brook  Avenue  and  Railroad  Avenue.  The  window  was  on  the  back  side 
of  the  station. 

He  first  learned  of  the  South  Braintree  shooting  sometime  between 
three  and  four  o’clock  on  April  15,  1920.  He  subsequently  saw  in  the 
papers  pictures  of  the  two  defendants.  He  was  not  summonsed  to  Quincy 
at  the  time  of  the  preliminary  hearing  as  a  witness.  At  the  time  of  the 
Quincy  hearing  he  was  inside  the  court-house  and  when  the  automobile 
drove  up  to  the  door  he  went  out  on  the  front  steps.  He  saw  Sacco  come 
in  that  day.  When  he  got  out  of  the  car  the  witness  said  “Gee,  that  is 
the  fellow  I  saw  down  at  South  Braintree  the  day  of  the  shooting.”  He 
thinks  Galvin  must  have  been  on  the  court-house  steps  when  he  came  in. 

He  does  not  know  how  Mr.  Reid  got  his  name ;  does  not  know  whether 
Mr.  Reid  was  on  the  court  house  steps  that  day.  He  has  not  mentioned 
this  subject  to  anyone  except  at  the  court  house  steps.  At  sometime  he 
did  talk  with  Brouillard  and  Stewart. 

Q.  Have  you  ever  withheld  from  the  defendants  or  their  counsel, 
or  their  investigators,  or  Mr.  Reid,  anything  that  you  thought  would  be 
of  help  to  them  in  preparing  their  defense?  A.  No. 

Re-cross  Examination 

(By  Mr.  McAnarney) 

Q.  Do  you  want  us  to  understand  that  the  reason  you  did  not 
answer  Mr.  Reid  was  because  your  evidence  would  not  help  the  defense? 
A.  I  don’t  think  it  would. 

On  repetition  of  the  same  question,  he  answered  “Yes,  sir.” 
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Q.  So  now  there  are  three  reasons :  First,  that  Stewart  and  Brouil- 
lard  saw  you  first,  and  second,  that  it  would  not  help  the  defense,  and 
third,  that  you  didn’t  have  to,  is  that  right?  A.  Yes,  sir. 

Daniel  A.  Ahern,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows  :  He  resides  in  Braintree  and  is  chief  train  dispatcher  for  the  Bos¬ 
ton  Division  of  the  New  York,  New  Haven  &  Hartford  Railroad  and 
occupied  that  position  on  April  15,  1920. 

At  the  request  of  the  District  Attorney’s  office  he  has  brought  to 
court  the  train  schedules  of  the  so-called  South  Shore  trains  for  April 
15,  1920.  He  has  the  train  sheets.  They  are  the  record  of  the  move¬ 
ments  of  trains  over  the  division  as  transmitted  to  his  office  by  telegraph 
from  the  station.  There  was  a  train  left  Cohasset  at  9:22  A.  M.  for 
Boston.  That  train  came  from  Plymouth.  It  left  Plymouth  at  8:14. 
He  cannot  give  the  time  that  it  stopped  except  at  the  reporting  points. 
The  train  stopped  at  all  stations.  Starting  at  Plymouh  the  train  stops 
at  Seaside,  Kingston,  Island  Creek,  South  Duxbury,  Duxbury,  Green  Har¬ 
bor,  Marshfield,  Marshfield  Centre,  Sea  View,  Marshfield  Hills,  Green- 
bush,  Scituate,  Egypt,  North  Scituate,  Beech  wood,  Cohasset,  a  flag  stop 
at  Black  Rock,  North  Cohasset,  Nantasket  Junction,  Hingham,  West 
Hingham,  East  Weymouth,  Weymouth  Heights,  Weymouth,  East  Brain¬ 
tree  and  Braintree.  The  train  reached  the  reporting  points  as  follows: 

Plymouth  8:14,  Kingston  8:24,  South  Duxbury  at  8:32,  Duxbury 
8:36,  Marshfield  8:44,  Sea  View  8:53,  Marshfield  Hills  8:56,  Greenbush 
9:01,  Scituate  9:05,  North  Scituate  9:12,  Cohasset  9:22,  Nantasket  Junc¬ 
tion  9:29,  East  Weymouth  9:43  and  arrived  at  Braintree  at  9:55.  It 
joins  the  main  line  at  Braintree.  The  Braintree  station  is  a  little  over  a 
mile  north  of  South  Braintree.  South  Braintree  is  on  the  main  line. 
Those  are  the  train  sheets  of  the  men  on  that  train  on  that  day,  train 
No.  5108.  Matneld  Station  is  approximately  2 14  miles  south  of  Campello 
and  on  the  main  line  between  Boston  and  Provineetown.  Matfield  sta¬ 
tion  is  between  the  Campello  and  Westdale  Stations.  Speaking  more 
generally  it  is  between  Brockton  and  Bridgewater. 

Carlos  E.  Goodridge,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows:  He  resides  at  16-14  Cottage  Street,  Cambridge.  Occupation 
salesman.  Lived  at  South  Braintree  on  April  15,  1920.  He  was  in  busi¬ 
ness  at  South  Braintree  at  that  time.  At  the  time  of  the  shooting  he 
was  in  Magazu’s  pool  room  on  Pearl  Street.  This  pool  room  is  located 
nearly  down  to  the  railroad  yards,  he  thinks,  within  three  buildings  of 
the  corner  of  that  street.  It  was  the  second  building  west  of  the  cobbler’s 
shop  towards  Hancock  Street. 

The  first  thing  he  heard  of  the  occurrences  of  that  afternoon  was  the 
report  of  something  similar  to  a  gun.  In  fact,  he  heard  several  of  them. 
He  left  the  pool  table  and  went  to  the  window  looking  out  towards  the 
railroad  station  in  the  direction  where  the  sound  came  from.  He  saw 
nothing.  He  went  back  to  the  table,  picked  up  the  cue  again  and  took 
two  or  three  shots,  and  then  he  heard  another  report.  He  went  to  the 
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door  and  stepped  out,  and  when  he  stepped  out  there  was  an  automobile 
just  this  side  of  the  railroad  crossing  coming  towards  him.  He  stepped 
down  on  the  sidewalk  and  it  was  coming  towards  him,  possibly  at  the 
rate  of  speed  of  10  or  12  miles  an  hour,  he  would  say,  approximately 
that.  Just  as  he  stepped  out  half  way  on  the  sidewalk,  there  was  a 
fellow  poked  a  gun  over  towards  him,  and  he  was  probably  within  20 
feet  of  him  or  25.  He  went  back  into  the  pool  room.  The  man  who 
poked  the  gun  at  him  was  about  in  the  middle  of  the  street.  This  man 
was  about  30  feet  from  him. 

Q.  Now,  where  was  the  man  that  poked  the  gun  at  you? 
A.  Well,  I  couldn’t  say  exactly  whether  he  was  directly  in  the  front 
seat,  or  in  the  front  seat  leaning  over  —  the  back  of  the  seat  leaning  over. 

He  couldn’t  exactly  say  whether  he  was  leaning  over  or  sitting  in 
the  seat.  This  man  was  on  the  right  hand  side  of  the  automobile  coming 
towards  him.  He  was  leaning  over.  His  arm  was  out,  “his  arm  was 
out  like  this  on  the  car.”  He  could  not  say  exactly  how  far  he  leaned 
over.  He  was  in  a  stooping  position.  He  had  a  revolver  in  his  hand. 
He  would  judge  a  dark  colored  revolver,  shining  barrel  on  it. 

Q.  Nowt,  will  you  describe  the  car  to  the  jury?  A.  Well,  when 
I  came  out  after  the  car  went  by,  I  ran  out  again  in  the  middle  of  the 
road  to  see  if  I  could  get  the  number  of  it.  The  car,  before  I  got  out  into 
the  road,  was  up  beyond  the  bakery  shop.  I  took  it  to  be  a  Buick  car 
from  the  back  end  of  it.  The  car  was  all  dusty,  the  curtains  torn  out 
in  the  back  end,  the  window,  and  there  was  something  sticking  through 
it. 

Q.  Sticking  through  what?  A.  The  hole  in  the  curtain. 

The  curtains  were  all  down  on  his  side  and  were  flapping  back  and 
forwards.  The  man  heretofore  referred  to  by  him,  the  witness,  was  in 
front  of  the  side  curtains,  that  is  his  shoulders  and  face.  This  man  could 
be  seen  down  to  about  his  chest,  —  a  diagonal  line  sloping  somewhat 
down  to  his  left  shoulder  to  the  middle  of  his  right  side.  He  got  a  side 
view  of  this  man.  He  was  a  dark  complexioned  fellow  with  dark  hair 
and  he  had  kind  of  a  peculiar  face  that  came  down  pointed.  His  hair 
was  all  blowing  up.  He  had  no  hat  on.  He  thinks  he  had  a  dark  suit 
on. 

He  has  seen  that  man  since  in  this  court  room.  That  was  last  Sep¬ 
tember  or  Ocotober,  he  cannot  say  for  sure.  He  saw  the  man  when  he 
was  brought  in  to  be  arraigned.  He  has  not  seen  him  since  except  as 
he  now  sees  him  in  court, — the  gentleman  on  the  right  in  the  cage.  The 
man  without  the  mustache.  The  man  that  he  has  been  told  is  Sacco. 

The  last  that  he  saw  of  the  car  that  day  was  when  it  turned  from 
Pearl  Street  down  Hancock  Street  to  the  left.  He  has  never  seen  the 
car  since.  He  did  not  go  to  the  corner  of  Pearl  and  Hancock  streets  at 
that  time.  He  did  go  to  the  factory,  the  scene  of  the  shooting.  He  did 
not  go  way  down.  He  just  went  down  to  the  railroad  and  met  quite  a 
few  of  them  coming  up  and  he  asked  what  the  matter  was.  He  did  not 
see  the  bodies  of  either  of  the  men  that  were  shot. 
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He  has  told  everything  that  he  observed  that  day.  He  could  not 
see  the  driver,  he  could  see  a  driver,  that  is,  he  could  see  there  was  some¬ 
body  there,  but  he  couldn’t  say  anything  about  it.  He  cannot  tell  how 
many  were  in  the  machine.  The  curtains  were  flapping  and  he  could  not 
tell.  He  cannot  say  how  many  were  on  the  front  seat  because  he  couldn’t 
swear  whether  Sacco  was  on  the  front  seat  or  whether  he  was  behind  the 
front  seat.  He  would  say  the  car  was  about  a  7-passenger  car,  a  large 
car.  He  could  not  see  the  number  plate. 

Q.  Could  you  see  the  number  plate  on  the  back?  A.  No,  sir, 
I  couldn’t  —  well,  I  could  see  the  number  plate,  but  I  couldn’t  get  the 
number. 

He  could  not  see  the  numbers  on  the  plate. 

Cross-examination 

(By  Mr.  McAnarney)  He  spells  out  his  name  C-a-r-l-o-s  E.  G-o-o-d- 
r-i-d-g-e.  He  was  engaged  on  April  15,  1920  in  selling  victrolas  at  South 
Braintree.  When  he  was  here  in  court  last  September  he  did  not  come 
to  identify  Sacco.  He  has  talked  with  Mr.  McAnarney  in  the  Quincy 
court. 

Q.  Are  you  not  a  defendant  in  a  criminal  case  in  this  court? 
A.  No,  sir. 

Mr.  Katzmann.  One  moment. 

Mr.  McAnarney.  If  your  Honor  will  suspend  a  minute  until  I  make 
an  investigation.  If  I  may  suspend  cross-examination — 

The  Court.  That  is  not  a  competent  question. 

Mr.  McAnarney.  I  think  it  would  be  if  he  was. 

The  Court.  Oh,  no.  A  man  that  has  been  convicted,  then  you  can 
use  that  record — 

Mr.  McAnarney.  If  your  Honor  please — 

The  Court.  —  but  not  until.  You  don’t  mean,  do  you,  before  a 
man  has  had  a  trial,  you  are  going  to  use  that  as  evidence  of  guilt? 

Mr.  McAnarney.  If  your  Honor  please,  I  think  I  would  be  entitled 
if  the  man  is  before  the  criminal  side  of  this  court  and  is  now  testifying 
on  behalf  of  the  Commonwealth,  I  would  be  entitled  to  show  it. 

The  Court.  I  should  exclude  it. 

Mr.  McAnarney.  Your  Honor  will  save  me  an  exception? 

The  Court.  Certainly. 

Mr.  Moore.  An  exception  for  the  defendant  Sacco. 

The  Court.  There  is  no  difference  between  witnesses,  whether  they 
appear  for  the  Commonwealth  or  for  the  defendant.  The  law  is  the  same 
for  all  witnesses,  and  you  can’t  attack  any  witness’  credibility  except  by 
showing  a  record  of  conviction,  and  the  record  of  conviction  means  a  sen¬ 
tence,  a  judgment  pronounced  by  the  court,  and  until  there  has  been  a 
judgment  pronounced  by  the  court,  the  evidence  is  not  competent.  There¬ 
fore,  I  exclude  it.” 

He  was  here  last  September,  one  day.  On  April  15,  1920  he  was 


306 


playing  pool  in  the  pool  room  of  an  Italian,  Mr.  Magazu.  He  thinks  he 
had  been  playing  there  about  15  minutes.  He  was  playing  with  Mr. 
Magazu  the  proprietor.  At  that  time  his  business  was  selling  victrolas 
for  Mr.  Manganero.  He  ceased  to  sell  for  him  sometime,  he  thinks,  about 
the  20th  or  23rd  of  May  1920. 

When  he  first  heard  shots  he  did  not  stop  playing.  When  he  stopped 
playing  he  went  to  the  window  and  looked  out.  He  did  not  see  anything ; 
then  resumed  playing.  When  he  came  out  of  the  pool  room  door  the 
proprietor  did  not  come  out  with  him.  He  looked  down  the  street  and 
saw  an  automobile.  It  had  crossed  the  railroad  tracks  and  was  coming 
towards  him.  When  he  first  saw  the  automobile,  he  would  say,  it  was 
just  about  the  middle  of  the  street  that  comes  over  from  the  depot.  At 
that  first  glance  he  did  not  see  anything  other  than  an  ordinary  automobile. 
He  next  saw  several  men  running  up  over  the  top  of  the  hill,  hollering, 
towards  the  railroad  track  and  waving  their  hands.  The  automobile  was 
coming  towards  him  and  getting  up  speed  as  fast  as  it  could.  He  has 
driven  an  automobile. 

Q.  What  happened  next?  A.  Nothing  happened  until  when  the 
fellow  reached  out  and  pulled  his  gun  over  towards  me. 

At  that  time  the  automobile  was  right  in  the  space  between  the  pool 
room  and  the  stable,  the  vacant  space.  He  could  see  this  man  in  the  car. 

Q.  He  did  not  project  himself  outside  of  the  car  until  he  reached  this 
point,  is  that  a  fact?  A.  He  was  leaning  out  of  the  car. 

He  thinks  he  was  leaning  out  when  he  first  saw  the  car.  It  is  quite  a 
little  ways  down  there  and  he  does  not  know.  The  first  time  he  saw  the 
revolver  was  at  the  point  heretofore  indicated.  He  looked  as  though  he 
was  pointing  the  gun  at  the  witness.  He  thinks  that  he  did.  As  soon  as 
the  witness  realized  this,  he  ducked. 

Q.  You  didn’t  stay  around  to  make  any  observations  of  this  man  or 
what  that  gun  looked  like  or  what  was  beside  him,  did  you?  A.  Not 
until  after  I  shut  the  door. 

At  that  time  the  automobile  was  just  about  opposite  him.  Just  as 
soon  as  the  man  pulled  the  gun  he  beat  it  back.  There  is  glass  in  the  door. 
He  peeked  at  him  as  he  went  by  the  glass  of  the  door.  He  got  a  pretty 
good  view.  He  had  the  gun  in  his  hand.  He  had  dropped  it  down  like 
that,  at  the  side  of  the  car. 

Q.  The  hand  only  was  at  the  side  of  the  car  at  that  time?  A. 
Yes, — leaning  over  like  that. 

He  tried  to  get  the  number  of  the  car.  The  number  was  on  the  back 
of  the  car.  He  could  not  get  it  because  the  car  was  so  far  away  and 
because  of  the  dust  in  the  road.  He  could  probably  have  got  the  number 
if  it  wasn’t  for  the  dust  in  the  road.  The  car  was  kicking  up  quite  a  little 
dust  at  the  time  he  got  out  again. 

Q.  So,  when  you  got  out  of  that  shop  so  you  could  see  anything,  do 
you  mean  your  vision  was  obscured  by  the  dust  this  car  was  kicking  up? 
A.  The  lower  part  of  it,  yes,  sir. 

He  would  say  that  when  he  came  out  of  the  pool  room  after  he  had 
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gone  in  and  closed  the  door  and  came  out  to  look,  the  car  was  possibly  150 
feet,  maybe  175  feet  away.  The  curtains  were  flapping  on  his  side.  He 
did  not  see  the  man  driving  the  car  distinctly.  He  knows  there  was  a 
man  on  the  other  side  of  the  auto,  driving  the  car,  but  he  could  not  see  his 
face. 

Q.  I  take  it  the  revolver  took  away  most  of  your  vision  at  that 
time?  A.  It  did,  and  then  the  position  the  man  was  in,  leaning,  it 
shut  off  the  view  of  the  driver  from  me. 

Q.  The  position  of  the  man  who  was  leaning  out,  his  body  came 
forward  so  it  cut  off  the  view  of  the  driver  of  the  car?  A.  I  think  it 
did. 

Q.  Now,  where  was  that  man’s  body  with  reference  to  the  wind¬ 
shield  of  that  car?  A.  In  front  of  it — oh,  in  front  of  the  windshield? 

Q.  Where  was  his  body  with  reference  to  the  windshield?  Take 
his  head,  for  instance?  A.  It  was  behind  the  windshield. 

Q.  How  far  behind  the  windshield?  A.  Why,  probably  three 
feet  or  three  feet  and  a  half. 

Q.  Three  feet  and  a  half?  A.  It  might  be.  I  don’t  know  just 
far  a  windshield  is  in  front  on  a  Buick. 

Q.  You  can  tell  a  Buick  by  the  rear  end.  A.  That  is  all  right, 
but  I  don’t  know  just  how  many  feet  the  windshield  is  from  the  front  seat 
of  a  Buick  car. 

Q.  What  would  be  your  judgment?  I  didn’t  ask  that  question;  I 
asked  how  far  his  head  was  from  the  windshield?  A.  I  should  say 
about  three  feet. 

Q.  His  head  was  three  feet  back  from  the  windshield?  A.  Yes, 
sir. 

Q.  And  his  body  was  back  from  his  head?  A.  Certainly. 

Q.  With  his  head  three  back  from  the  windshield  and  his  body  back 
from  his  head,  do  you  say  his  head  obscured  your  vision  of  the  driver  of 
the  car?  A.  I  say  his  body  obscured  a  clear  view  of  the  driver  for 

me. 

Q.  His  body  was  then  at  least  four  feet  back  of  the  windshield? 
A.  Yes,  sir. 

He  recognized  the  rear  end  of  the  car  as  a  Buick  by  the  gas  tank  that 
is  on  it  and  by  the  springs  that  are  on  a  Buick  car  in  the  rear.  The  gas 
tank  on  the  Buick  is  a  flat,  oval  tank,  and  the  springs  don’t  go  back  over. 
They  stop  under  the  car,  where  on  most  of  the  cars  of  that  size  and  type, 
if  there  is  a  gas  tank  at  the  back,  it  is  a  round  tank,  and  the  springs  go 
back  and  loop. 

Q.  There  are  quite  a  few  popular  makes  that  the  springs  don’t  go 
back  and  loop?  A.  There  are  some,  but  the  gas  tanks  are  different. 

He  could  not  say  for  sure  whether  there  was  a  spare  shoe  on  the  rear 
end  of  this  car  or  not.  Probably  half  of  the  gas  tank  on  a  Buick  car  would 
be  on  a  line  with  the  rear  back  of  the  car.  The  springs  on  a  Buick  are 
hidden  entirely. 

He  identified  this  car  as  a  Buick  by  reason  of  the  fact  he  could  not 
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see  the  springs.  That  it  had  a  fiat,  oval  gas  tank,  that  is  practically  only 
on  a  Buick  car. 

Q.  What  do  you  mean  by  “that  is  practically  on  only  a  Buick  car?” 
A.  I  have  never  seen  one  just  exactly  like  a  Buick  gas  tank  on  any  other 
car  I  have  seen. 

Q.  You  didn’t  make  that  observation  until  you  made  your  second 
look?  A.  I  didn’t  see  it  until  I  went  out  in  the  road. 

When  he  went  out  in  the  road  the  automobile  was  about,  he  should  say, 
150  feet  away  and  there  was  so  much  dust  there  that  he  could  not  see  the 
number  on  the  car. 

Q.  With  that  situation,  you  now  today  in  this  court  say  you  could  see 
the  shape  of  that  gas  tank  under  that  car?  A.  Why,  certainly.  There 
is  quite  a  difference  between  the  size  of  a  gas  tank  and  the  size  of  a  little 
number. 

He  has  never  driven  a  Buick. 

(Mr.  McAnarney  shows  Exhibit  13  to  the  witness) 

Q.  Does  that  look  anything  like  the  car  you  saw  go  up  the  street 
that  day?  Look  at  it  carefully.  A.  Well,  the  body  is  not  exactly  on 
the  same  lines,  I  should  say.  I  can’t  see  that  car  from  the  rear.  I  couldn’t 
tell  you  .  .  .  What  I  call  the  lines  of  this  car,  is  up  here — that  seems 
to  be  a  little  different  to  me.  That  seems  to  be  raised  in  there  on  the  side 
of  the  cushion  there  a  little  different  ...  I  don’t  say  they  are  different ;  I 
say  they  look  different  to  me,  but,  of  course,  I  saw  the  car  going  quick. 

Q.  Now,  look  at  the  rear  end  of  the  car  and  tell  me  how  that  rear  end 
looks  like  the  rear  end  that  you  saw,  as  compared  with  it?  A.  I  told 
you  I  couldn’t  see  the  car  from  the  rear  end  of  it. 

He  saw  a  little  bit  of  the  side  of  the  car  as  it  went  by  the  window, 
but  he  wasn’t  looking  at  the  car  at  that  time.  He  was  looking  at  the 
people  in  it.  He  saw  the  one  person.  He  did  not  get  any  view  of  the 
rear  of  the  car  as  it  went  by  the  window.  He  was  unable  to  tell  any¬ 
thing  about  how  the  rear  end  of  the  car  looked  in  any  way  until  it 
got  150  feet  up  the  road.  The  rear  end  of  the  spring  would  not  expose  a 
surface  to  him  of  more  than  two  inches  looking  at  it  from  the  rear. 

He  didn’t  see  any  part  of  the  rear  spring  from  the  point  of  150  feet 
back.  He  could  not  see.  If  there  had  been  springs  on  the  car  sticking  out 
behind,  he  certainly  could  have  seen.  He  could  see  the  number  on  the 
number  plate  but  he  couldn’t  see  to  get  the  numbers. 

The  street  is  more  dirt  than  anything  else.  He  never  saw  it  oiled  or 
tarviad.  He  does  not  think  it  is  macadam.  If  it  is,  it  is  under  the  dirt  so 
it  does  not  show. 

There  was  an  entire  absence  of  a  view  of  the  spring  of  the  automobile, 
but  he  did  have  a  view  of  the  tank  of  the  automobile  which  enabled  him 
to  say  it  was  a  flat,  oval  tank,  all  at  a  distance  of  150  feet. 

He  thinks  the  Oakland  car  has  a  square  tank  with  round  corners. 
He  is  not  positive.  The  Overland  Model  90  has  a  round  tank.  He  is  not 
sure  what  kind  of  corners  the  Overland  tank  has.  The  springs  on  an 
Overland  come  back  over  and  show  distinctly.  He  does  not  know  what 
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semi-elliptic  springs  are.  He  does  know  what  a  three-quarters  elliptic 
spring  is. 

He  is  not  posted  on  the  new  Overland  car  for  the  last  year  and  a  half. 
He  is  posted  enough  to  say  that  the  drawing  that  he  has  made  is  the  spring 
of  the  1918  and  1919  Overland.  He  does  not  know  any  car  that  has  a 
spring  similar  to  the  Buick.  So  far  as  he  knows  neither  the  Oakland  nor 
the  Model  90  Overland  have  cantilever  springs. 

Q.  But  you  identified  this  car  as  a  Buick  because  it  had  cantilever 
springs  and  an  oval  flat  tank?  A.  Yes,  sir. 

Q.  And  by  no  other  distinguishing  mark?  A.  There  is  a  differ¬ 
ence  in  the  Buick  under  that  curtain ;  the  back  only  has  a  single  window  in 
it. 

He  thinks  that  the  Model  90  Overland  has  a  single  window  also. 

The  Overland  never  puts  out  as  large  a  car  as  the  one  that  he  saw. 
The  car  that  he  saw  was  a  larger  and  heavier  car  than  the  Overland.  He 
is  not  acquainted  with  the  Overland  Willys-Knight  1920  or  1919.  He  does 
not  know  that  the  Willys-Knight  Overland  has  cantilever  springs  and  is  a 
larger  car  than  the  Buick.  He  knows  nothing  about  it.  He  does  not  know 
the  gas  tank  on  a  Willys-Knight  Overland  1919.  He  is  not  positive  wheth¬ 
er  the  1918  Willys-Knight  has  cantilever  springs  or  not.  He  does  not  know 
the  springs  on  a  Moline  Knight  car ;  has  never  looked  or  inquired ;  does  not 
know  what  kind  of  a  window  the  Moline  Knight  car  has ;  he  knows  nothing 
about  the  appearance  of  the  Moline  Knight;  he  has  never  heard  of  the  car. 

He  has  seen  and  looked  over  the  Willys-Knight  1918  and  1919  car. 

Q.  How  do  you  know  this  was  a  Buick  car?  A.  In  my  own  mind 
I  know  it  is  a  Buick  car. 

Q.  By  what  you  have  told  us?  A.  Yes,  sir. 

Q.  The  tank  and  the  spring?  A.  The  general  appearance  of  the 

car. 

Q.  Anything  besides  the  tank  and  spring  and  one  single  window, 
anything  else?  A.  There  might  be  a  dozen  things  I  can’t  explain  to 
you,  but  in  my  own  mind  would  convince  me  it  was  a  Buick  car. 

He  could  see  the  number  plate  but  he  could  not  distinguish  the  num¬ 
ber. 

The  window  in  the  car  was  an  oblong,  round  shape.  Exhibit  A  is 
shown  to  the  witness. 

Q.  Was  the  window  on  that  car  that  shape?  A.  Similar  to  that, 
but  it  don’t  look  as  large  as  that  does  in  that  car  ...  It  looks  a  little 
smaller,  it  don’t  look  as  though  it  took  up  as  much  as  that. 

Exhibit  A  is  admitted  in  evidence. 

At  Cambridge  in  November  of  1920  he  was  shown  some  photographs. 
He  could  point  out  the  man  that  showed  them  but  could  not  give  his  name. 
(A  gentleman  in  the  court  room  stands  up).  Witness  then  stated  “He 
was  one  of  the  gentlemen,  I  think,  and  then  there  was  another  one  with 
him.”  He  was  shown  8  or  10  photographs.  There  were  photographs  of 
people  for  identification.  He  was  shown  them  just  once.  He  was  here  in 
court  last  September  or  October,  he  does  not  know  which  month,  and  saw 
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the  defendant  Sacco  It  was  about  a  month  later  that  he  was  shown  these 
photographs.  There  were  some  8  or  10  or  12  photographs  of  different 
people.  The  men  that  called  on  him  told  him  that  they  were  from 
the  District  Attorney’s  office  and  wanted  to  know  if  he  could  identify 
anybody  on  those  photographs,  and  he  thinks  that  they  gave  him  the  whole 
bunch  if  he  remembers  right  and  let  him  look  them  over. 

At  the  time  he  was  here  at  the  courthouse  last  September  and  saw  Mr. 
Sacco  plead,  he  did  not  talk  to  any  officer  nor  with  any  official  nor  with 
anyone  other  than  his  attorney,  Mr.  John  D.  McKay  of  Quincy.  He  did 
not  talk  with  Mr.  McKay  about  these  men. 

The  first  time  that  he  talked  with  any  official  connected  with  the  pros¬ 
ecution  was,  he  thinks,  sometime  in  November  of  1920.  He  did  not  tell 
them  at  that  time  that  he  saw  the  man  here  in  the  dock.  He  did  not  tell 
them  a  word  about  that  at  that  time. 

The  next  time  that  he  talked  with  any  official  was  sometime  in  the  fore 
part  of  January  1921.  He  represented  that  he  came  from  the  District 
Attorney’s  office.  He  was  alone  and  had  no  photographs.  Witness  was  at 
that  time  living  and  working  in  Somerville. 

The  next  time  that  he  talked  with  any  official,  it  was  about  the  middle 
or  the  latter  part  of  February  1921.  Then  he  talked  with  the  man  who 
came  with  the  gentleman  who  has  heretofore  stood  up  in  court  for  the 
first  time.  He  forgets  his  name.  This  man  told  the  witness  his  name. 

Q.  Did  he  show  you  any  photographs  at  that  time?  A.  No,  sir. 

Q.  Any  pictures  of  any  automobile  at  any  time?  A.  No,  sir. 

Q.  Just  when  did  you  leave  Braintree?  A.  Well,  I  think  the  23rd 
day  of  May. 

Mr.  McAnarney.  Mr.  Katzmann. 

(Conference  at  the  bench  at  which  time  Mr.  McAnarney  had  in  his 
possession  the  files  from  the  Clerk’s  office  in  the  case  of  Commonwealth  vs. 
Carlos  E.  Goodridge  charged  with  larceny  and  explained  to  the  Court  that 
the  files  in  the  case  showed  that  the  defendant,  Goodridge,  had  pleaded 
guilty;  that  the  case  had  been  filed  and  the  defendant  given  probation. 
Counsel  urged  the  right  to  ask  the  question  heretofore  asked  the  witness  in 
connection  with  this  case  and  further  questions  pertinent  to  the  record. 
The  Court  maintained  his  former  ruling  on  the  ground  that  no  examina¬ 
tion  would  lie  because  the  case  had  been  filed.) 

He  then  went  into  the  employ  of  the  Fresh  Pond  Ice  Company  at  321 
Washington  Avenue,  Somerville.  He  remained  with  them  until  April 
of  1921.  He  then  became  employed  as  a  salesman  of  bank  securities,  bank 
shares  in  the  Guaranteed  Service  Company. 

When  he  left  South  Braintree  he  moved  to  127  Western  Avenue,  Cam¬ 
bridge  and  from  there  to  16-1/2  Cottage  Street,  Cambridge,  where  he  still 
resides. 

Daniel  Buckley,  called  by  the  Commonwealth,  testified  as  follows: 
He  resides  and  has  resided  in  South  Braintree  for  nineteen  years  and  is 
employed  as  railroad  crossing  tender  at  Plain  Street,  South  Braintree. 
Plain  Street  is  about  half  a  mile  south  of  South  Braintree  Square  on  the 
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Brockton  line.  At  this  point  Hancock  Street  runs  parallel  with  the  rail¬ 
road  crossing.  On  April  15,  1920  he  was  at  the  railroad  gate.  Hancock 
Street  starts  from  South  Braintree  Square  and  runs  south,  parallel  with 
the  railroad  for  about  half  a  mile  to  the  so-called  Plain  Street  Crossing.  At 
this  point  Washington  Street,  which  branches  off  to  the  westerly  from  Han¬ 
cock  Street  at  South  Braintree  Square,  again  makes  an  intersection  with 
Hancock  Street,  the  intersection  being  in  the  form  of  a  pronounced  “V.” 

At  about  three  o’clock  he  was  in  the  shanty  sitting  down.  About 
three  o’clock  or  shortly  after  he  saw  an  automobile  coming  down  Hancock 
Street. 

Q.  Now,  at  any  time  around  three  o’clock,  or  shortly  after,  did  you 
see  any  machine?  A.  About  between  ten  and  fifteen  minutes  past  three, 
I  was  sitting  down,  reading  the  paper,  and  I  heard  a  machine  coming, 
going,  heading  towards  Brockton.  When  the  driver  wanted  to  make  the 
turn  it  made  a  kind  of  unusual  squeal  out  of  it,  as  though  the  brakes  were 
put  on  rather  hard  .  .  .  Kind  of  a  squeal.  It  shot  across  Washington 
Street,  right  over  the  crossing  on  to  the  sidewalk  on  the  left  hand  side 
when  they  turned  around,  and  inside  of  a  couple  of  seconds  it  was  out  of 
sight. 

The  last  he  saw  of  the  machine  it  was  turning  into  Washington  Street. 
That  is  the  street  heretofore  described  as  making  the  “V”  with  Hancock 
Street. 

He  would  call  the  machine  a  dark  green  machine,  kind  of  medium 
sized ;  did  not  notice  anything  about  the  top  or  sides.  It  was  about  ten  or 
fifteen  minutes  past  three.  There  were  men  in  the  machine. 

He  saw  the  Chief  of  Police  of  Braintree  later  with  the  fire  chief.  He 
wouldn’t  swear  whether  it  was  before  it  or  after.  It  must  have  been  after 
this  car.  He  does  remember  Chief  Galvin  coming  along,  probably  fifteen 
minutes  afterwards.  When  he  last  saw  the  machine  it  was  on  Wash¬ 
ington  Street,  going  in  a  northerly  direction,  probably  about  200  yards 
away.  He  can  give  no  idea  of  the  speed  of  the  car  as  it  came  down  the 
street. 

Q.  Can  you  tell  or  describe  that  turn  more  to  the  jury?  A.  It 
came  down  and  made  a  sharp  curve  like  that  (indicating),  and  the  machine 
kind  of, — it  must  be  going  rather  fast,  or  he  did  not  turn  it  quick  enough, 
and  it  shot  over  to  the  sidewalk  on  the  other  side  of  the  street. 

He  noticed  the  back  of  the  machine  as  it  went  up  Washington  Street. 
There  was  one  square  window  in  the  back.  He  wouldn’t  swear,  wouldn’t 
be  positive  about  whether  the  window  was  in  or  not.  He  has  no  impres¬ 
sion.  Through  the  window  or  opening  in  the  back  of  the  car  he  saw  a 
man’s  head  sitting  with  his  back  to  the  witness. 

He  is  not  familiar  with  the  speed  of  machines  and  could  not  make 
any  effort  to  give  the  speed  of  the  machine  as  it  went  up  Washington 
Street.  It  was  going  faster  than  the  ordinary  train  does.  He  would  say 
possibly  around  20  or  25  miles  an  hour  when  they  turned  the  corner. 
They  increased  the  speed,  he  guesses,  after  that.  It  was  Hancock  Street 
they  came  down. 
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Mrs.  Alta  Baker,  called  by  the  Commonwealth,  testified  as  follows: 
She  resides  at  543  Pond  Street,  South  Braintree,  which  runs  in  a  westerly 
direction  from  South  Braintree  in  the  neighborhood  of  South  Braintree 
Square.  She  lives  on  Pond  Street  over  near  the  Randolph  line.  Her 
home  is,  she  would  think,  a  mile  and  a  half  from  South  Braintree  Square. 
It  takes  from  35  to  40  minutes  to  walk  it.  Oak  Street  branches  off  from 
Pond  Street  just  a  short  distance  above  her  house,  going  towards  Ran¬ 
dolph.  It  would  take  possibly  15  or  20  minutes  to  walk  from  her  house 
to  Oak  Street.  Her  house  is  on  the  right  hand  side  of  Pond  Street,  coming 
out  from  South  Braintree.  Pond  Street  becomes  North  Street  after  it 
crosses  the  Randolph  line.  Oak  Street  is  in  Randolph  and  branches  off 
from  North  Street  on  the  right  hand  side. 

She  does  not  remember  the  date  of  the  South  Braintree  shooting. 
She  does  remember  the  occurrence.  She  was  at  home  that  day.  She  did 
see  an  automobile  go  by  her  house  that  afternoon  which  attracted  her 
attention.  She  thinks  it  was  around  three  o’clock.  She  was  in  the  house 
at  the  time.  It  was  a  large  machine  and  it  was  covered  with  dust.  The 
side  curtains  were  flapping.  The  automobile  was  going  at,  well,  she  would 
think,  around  50  miles  an  hour.  It  was  going  at  an  awful  rate  anyway 
at  that  time  because  the  roads  were  in  a  terrible  condition.  That  is  why 
she  noticed  it,  on  account  of  the  roads  being  in  such  awful  condition,  but 
the  only  one  that  she  could  see  in  the  machine  was  a  light  haired  fellow 
who  sat  on  the  right  hand  side  of  the  machine,  front  seat.  She  could  not 
see  anybody  in  the  back  seat.  This  light  haired  man  she  saw  was  long, 
well,  long  featured,  his  hair  was  blowing.  He  had  no  hat  on.  Very  white 
or  sickly;  did  not  look  right  anyway.  She  did  not  notice  anything  else 
about  the  car.  She  did  not  notice  anyone,  only  the  light  haired  fellow. 
He  wore  dark  clothes  that  is  all  she  noticed.  When  she  last  saw  the  car 
it  was  going  towards  Randolph.  She  could  see  the  car  from  her  house 
possibly  about  200  feet;  could  not  tell  what  kind  of  a  car  it  was.  It  was 
a  large  car.  About  the  top,  she  does  not  know  as  she  noticed  anything  only 
that  it  was  a  dirty  car,  dusty.  It  was  the  side  curtains  on  the  back  that 
were  flapping.  She  did  not  notice  any  on  the  front;  it  was  the  back  side 
curtains  on  the  car  that  were  flapping,  not  the  back  curtain  of  the  car. 
She  saw  the  right  hand  side  of  the  car  as  it  went  towards  Randolph. 

Cross-Examination 

(By  Mr.  McAnarney)  She  was  in  the  kitchen  that  day.  The  kitchen 
is  located  at  the  back  of  the  house.  It  may  be  10  feet  from  the  front  of 
her  house  to  the  street.  In  front  of  her  kitchen  is  a  chamber,  and  then  a 
front  room  with  a  front  door  on  the  side  leading  to  the  street.  The  kitchen 
is  the  third  room  from  the  front. 

When  she  first  saw  this  car  it  was  coming  from  the  direction  of  South 
Braintree.  In  the  kitchen  with  her  there  was  a  Mr.  Delafano.  She  was 
looking  out  of  the  window  when  the  car  went  past.  She  happened  to  look 
out  of  the  window  because  of  what  he  said.  When  she  first  looked  out,  it 
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was  quite  a  distance  from  the  house.  It  was  300  feet  or  so  from  the  house 
then,  so  she  watched  it  coming  up  the  street.  The  road  is  straight  in  front 
of  her  house.  She  did  not  see  it  as  it  came  around  the  curve.  There  is  a 
curve. 

She  does  not  drive  an  automobile.  She  has  ridden  in  quite  a  few. 
She  does  not  think  that  she  has  ever  ridden  50  miles  an  hour.  Does  not 
know  how  fast  she  has  ridden.  The  car  was  going  pretty  fast.  She  did 
not  see  anyone  on  the  front  seat  only  this  light  haired  fellow.  She  saw 
only  one  person  on  the  front  seat.  She  had  a  plain  view  of  the  front  seat. 
That  man  was  the  light  man  she  has  described.  She  does  not  know  how 
many  others  there  were  in  the  car.  The  car  appeared  to  be  dirty.  She 
could  not  give  the  color. 

George  H.  Chisholm,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows: — He  resides  on  North  Street,  Randolph.  He  does  various  things. 
He  remembers  the  date  of  the  South  Braintree  shooting.  That  day  he  was 
working  on  the  repair  of  the  road,  the  lower  end  of  North  Street  in  Ran¬ 
dolph,  towards  South  Braintree.  He  was  working  for  Frank  Randall 
repairing  the  Randolph  road.  He  was  on  North  Street  away  down  the 
lower  end,  near  the  corner  of  North  and  Oak  Streets. 

Q.  At  that  time,  where  were  you  working  with  reference  to  the 
corner  of  Oak  Street?  A.  This  side,  as  I  says,  a  little  while  ago,  where 
I  could  go  and  throw  a  stone. 

Q.  What  would  you  call  it  in  feet  or  yards?  A.  I  didn’t  measure. 
Went  over  here  sometime  ago  the  location.  I  did  not  take  no  tape  meas¬ 
ure  down  to  measure  it  off. 

He  remembers  seeing  an  automobile  come  along  North  Street  that 
afternoon.  He  thinks  that  it  was  half  past  three  or  quarter  of  four,  in 
that  neighborhood.  At  the  time  he  was  working  on  North  Street  a  short 
distance  from  the  intersection  with  Oak  Street,  towards  South  Braintree. 

He  saw  an  automobile  going  up  North  Street.  He  saw  them  coming 
along  and  he  presumes  there  was  about  six  or  eight  or  more  in  the  automo¬ 
bile  at  the  time.  He  knows  the  way  the  gibberish  was  going,  it  was  some 
foreigners,  the  way  they  were  talking. 

Q.  “Gibberish,”  you  say?  A.  Gibberish,  yes,  sir.  And  some 
fellow  passed  a  remark. 

The  car  was  going  at  a  rapid  speed. 

Asked  to  describe  the  car,  he  answered,  “Well,  sir,  I  did  not  exactly 
take  notice  of  the  backing,  but  I  assume  it  was  a  good-sized  car.  I  did  not 
take  the  number  because  I  didn’t  think  anything  about  it  at  the  time  .  .  . 
It  looked  to  me  like  a  dark  looking  color.  It  was  pretty  dirty.  The  dust 
was  blowing  in  the  spring  of  the  year.  That  day  it  seemed  to  be  kind 
of  a  wind,  the  way  they  were  going,  a  rapid  gait.  They  were  throwing 
dust  pretty  well  .  .  .  the  top  was  up.” 

He  could  not  tell  about  the  side  of  the  car.  It  was  a  good  sized  car. 

Asked  to  describe  anybody  he  saw  in  the  car,  he  answered  “Well,  I 
did  not  know  the  people.  They  were  coming  along,  got  pretty  close,  and 
they  laughed  as  they  passed  by,  the  way  they  were  throwing  the  dust.” 
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He  did  not  notice  the  window  in  the  back  of  the  car.  They  were 
talking  some  foreign  language.  After  the  car  passed  him,  it  turned  to  the 
right  up  Oak  Street. 

He  cannot  tell  whether  the  curtains  were  up  or  down.  He  remembers 
having  talked  to  Mr.  Stewart.  He  does  not  remember  the  date.  He  only 
talked  with  him  once.  He  talked  with  him  at  his  home. 

Q.  At  that  time  and  place  did  you  tell  Mr.  Stewart  the  curtains  on  the 
car  were  down?  A.  I  don’t  think  I, — well,  if  he  said  so,  I  don’t  think 
I  remember  saying  that  at  all. 

Q.  Did  you  tell  him  there  was  any  on  the  front  end?  A.  No,  I 
did  not  say  anything  about  that  at  all. 

Q.  Did  you  tell  him  that  on  the  further  side  of  the  car  from  me,  that 
would  be  the  right  side  of  the  car,  the  curtains  were  flapping?  A.  No. 

Q.  Did  you  say  anything  about  the  curtains  flapping?  A.  I 
don’t  think  I  did. 

He  does  not  now  remember  anything  about  the  curtains.  The  car 
was  going  at  a  rapid  speed.  He  thought  the  tires  would  come  off  they 
went  so  fast.  When  it  turned  into  Oak  Street  it  was  going  away  rapid. 
They  were  throwing  the  dust  and  were  covered  with  dust  when  they  came. 

As  the  car  came  up  he  was  on  the  right  side,  it  would  be  the  left  hand 
side  of  the  car  as  it  went  toward  Oak  Street. 

Cross-Examination 

(By  Mr.  McAnarney)  They  were  repairing  the  road.  The  dust  was 
flying  at  the  time.  He  guesses  the  car  wasn’t  making  any  noise, — the  car 
wasn’t  all  to  pieces.  It  was  going  a  pretty  fast  gait.  Couldn’t  go  much 
faster. 

Francis  Charles  Clark,  called  by  the  Commonwealth,  testified  as 
follows:  He  resides  at  14  Grand  Street,  Brockton,  occupation  salesman. 

He  remembers  the  day  of  the  South  Braintree  shooting.  On  the 
afternoon  of  that  day  he  was  at  North  Stoughton  on  Tucker  Hill.  He  was 
engaged  in  driving  a  bakery  wagon  for  A.  B.  Hastings  &  Son  of  Campello, 
Brockton.  With  him  in  the  bakery  wagon  was  Elmer  Pool.  He  was  on 
the  old  Turnpike  road  which  is  a  long  straight  road.  He  was  coming  from 
North  Randolph  and  going  south  towards  Stoughton.  He  was  on  the 
north  side  of  North  Stoughton;  had  not  reached  the  North  Stoughton 
Square  yet.  North  Stoughton  Square  is  on  a  hill.  He  was  going  up  the 
hill,  not  quite  to  the  top,  into  North  Stoughton  Square.  This  was  around 
quarter  of  4  or  maybe  a  little  later,  ten  minutes  of  four.  At  that  time  that 
afternoon  his  attention  was  directed  to  an  automobile. 

Q.  Will  you  tell  the  jury  what  you  saw  in  reference  to  any  car, 
describe  the  car,  and  anything  about  it?  A.  When  we  were  driving  on 
the  right-hand  side  of  the  road  there,  this  auto  did  not  blow  his  horn  or 
anything,  and  passed  us  on  our  left,  took  the  wrong  side  of  the  road,  and 
was  going  at  a  pretty  good  rate  of  speed  .  .  .  They  passed  by  us  and  we 
noticed  that  the  rear  window  was  out  of  the  auto,  the  oblong  window,  it 
was,  and  the  curtains  were  down  on  the  right  hand  side,  but  on  the  edge 
of  it  the  curtain  was  flapping.  They  were  going  along  at  a  pretty  rapid 
rate  of  speed. 
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He  would  judge  around  35  miles  an  hour.  The  automobile  passed 
him  on  his  left.  That  would  be  the  proper  side  to  pass  him. 

He  could  not  tell  what  kind  of  a  car  it  was.  It  was  a  big  car,  top  was 

up. 

Q.  What  curtains,  if  any,  were  up?  A.  None  that  I  could  see 
outside  of  the  curtain  that  was  flapping.  That  was  down  but  it  was  not 
hooked  down. 

Q.  When  you  say  the  curtain  was  down,  I  am  asking  you  if  the  cur¬ 
tains  were  up.  Perhaps  we  are  at  cross  purposes.  What  do  you  mean 
when  you  say  the  curtain  was  down?  A.  They  were  hanging  down. 

He  means  they  were  hanging  down  in  position,  hanging  from  the  top. 
The  right  hand  side  curtain  was  flapping. 

He  saw  the  number  on  the  car.  He  did  not  take  the  number  but  the 
man  that  was  with  him  took  it.  He  (the  witness)  read  it  off  to  him.  The 
number  was  written  down  on  the  side  of  the  wagon. 

Q.  Do  you  remember  that  number  today?  A.  I  remember  a  49 
in  it.  I  could  not  say  whether  that  was  the  first  number  or  not. 

He  has  not  tried  to  find  the  number  on  the  baker’s  wagon  since  then. 
He  imagines  they  have  the  wagon.  He  does  not  know,  would  not  say  for 
sure.  He  saw  some  men  in  the  back  seat  when  they  pulled  up  in  front  of 
them.  He  could  see  one  man  in  the  center  of  the  window  and  a  shoulder 
of  another  man.  He  did  not  see  the  driver ;  did  not  see  anyone  other  than 
the  driver  on  the  front  seat. 

He  last  saw  the  car  at  the  Brockton  police  station.  He  last  saw  the 
car  that  day  at  North  Stoughton  Square.  It  was  going  straight  ahead 
through  Stoughton  across  the  square. 

Q.  Have  you  ever  seen  that  car  since  that  time?  A.  Outside 
the  Brockton  police  station,  that  is  all. 

Q.  That  is  what  I  am  coming  to  now.  You  started  to  say  something 
about  the  Brockton  police  station.  A.  I  saw  the  car  there. 

Q.  Was  the  car  you  saw  at  the  Brockton  police  station  like  in  appear¬ 
ance  the  one  you  saw  that  day? 

Mr.  Jeremiah  McAnarney.  Wait.  I  object. 

A.  Exactly. 

The  Court.  That  is  leading. 

Q.  I  will  put  this  question,  then.  You  say  you  have  seen  that  car 
since,  the  one  you  saw  on  the  road  that  day?  A.  I  have  seen  it  since. 

Q.  Where  did  you  see  it?  A.  At  the  Brockton  Police  station. 

Q.  When  was  that?  A.  Oh,  may  be  five  days  afterwards,  or  so, 
I  don’t  know.  I  couldn’t  just  recollect  when. 

Q.  You  were  asked  to  go  down  to  the  Brockton  police  station  were 
you?  A.  I  was. 

Cross-Examination 

(By  Mr.  Moore)  The  car  passed  him  coming  from  the  rear.  The 
wagon  that  he  was  riding  in  was  an  enclosed  wagon  with  sides  and  back. 
He  saw  nothing  of  this  automobile  until  it  was  immediately  parallel  to 
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him  in  the  roadway,  and  the  automobile  passed  him  to  his  left.  He  could 
not  say  who  had  the  reins,  driving  the  wagon  at  the  time. 

He  was  on  the  left  hand  side  of  the  seat  but  he  is  not  certain  whether 
he  was  driving  or  not.  The  machine  passed  the  wagon  on  the  same  side 
as  where  he  was  sitting.  The  wagon  had  one  horse.  The  machine  passed 
at  a  high  rate  of  speed. 

Q.  And  you  did  not  get  the  number  of  the  car,  but  somebody  else  you 
say  did?  A.  I  read  the  number  wrong. 

Q.  Did  you  get  the  number  of  the  car  personally?  A.  You  mean, 
did  I  write  the  number  down  personally?  ...  I  did  not,  no. 

He  did  get  the  number  and  then  spoke  the  number  to  someone  who  did 
write  it  down.  The  number  he  got  was  a  4  and  a  9.  That  is  all  that  he 
remembers  today  but  at  the  time  he  got  more  numbers.  He  does  not  know 
why  he  did  not  write  the  numbers  down. 

Q.  Is  it  possible  that  the  reason  you  did  not  was  because  you  were 
driving?  A.  I  don’t  know. 

Q.  Is  it  possible  that  the  reason  that  you  did  not  was  because  the 
horse  and  wagon  swerved  in  the  road,  out  into  the  side?  Is  that  possi¬ 
ble?  A.  No  ...  I  don’t  remember  if  it  did  or  not. 

Q.  As  a  matter  of  fact,  didn’t  the  horse  become  frightened  and 
swerve  out  into  the  road?  A.  No. 

Q.  Did  he  go  right  steadily  ?  A.  Not  that  I  remember  of. 

He  did  not  see  anyone  in  the  car  that  he  could  recognize.  As  to  the 
number  of  persons  in  the  car  he  is  not  at  all  certain. 

When  the  car  passed  him,  he  commented  to  the  other  man  on  the  speed 
of  the  auto. 

Q.  Did  you  do  anything  else?  Did  you  do  anything  independent  of 
anything  that  you  may  have  said?  Did  you  do  any  act  or  thing?  A. 
Outside  of  telling  the  man  to  write  the  number  down. 

Q.  Do  you  remember  grabbing  the  reins  to  pull  the  horse  over  out 
of  the  roadway?  A.  No,  I  don’t  ...  I  can’t  say  for  sure  whether  I 
did  or  not. 

Q.  Did  you  or  did  you  not,  or  don’t  you  remember  whether  you  did? 
A.  I  don’t  remember. 

He  does  remember  talking  with  Mr.  Callahan  and  Bessie  Brooks  at 
his  home. 

Q.  And  Mr.  Callahan  asked  you  this  question: — 

“Q.  Did  you  notice  the  automobile  or  see  the  automobile  before 

it  came  up  to  the  view  as  you  were  sitting  there? 

A.  No,  not  until  he  was  right  on  top  of  us.’ 

Do  you  remember  being  so  questioned  and  so  answering?  A.  I 
don’t  remember. 

Q.  Well,  would  you  say  that  you  did  not  so  state  to  Mr.  Callahan? 
A.  I  may  have  said  that  I  didn’t  notice  the  automobile  until  he  was  even 
with  me,  up  to  the  driver’s  seat  of  the  wagon. 

Q.  Did  you  state  to  Mr.  Callahan:  ‘No,  not  until  he  was  right  on 
top  of  us?’  A.  What  do  you  mean ‘right  on  top  of  us?’ 

Q.  I  don’t  know  what  you  meant,  but  did  you  so  state,  that  is  the 
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question?  A.  I  don’t  remember  if  I  did  or  not. 

Q.  You  wouldn’t  state  that  you  didn’t,  though?  A.  I  didn’t  see 
the  auto  until  he  was  even  with  me. 

(Reading) 

‘Q.  Do  you  mean  by  that,  you  saw  him  coming  towards  you? 

A.  I  heard  him  coming,  and  when  I  heard  him  I  got  hold  of  the 
reins  to  pull  over  to  the  other  side  of  the  road  to  give  him  his  share 
of  the  road — don’t  think  either  of  us  had  the  reins  in  our  hands.  I 
grabbed  the  reins  to  pull  the  horse  on  to  the  right-hand  side  of  the 
road.’ 

Did  you  so  state  to  Mr.  Callahan?  A.  I  don’t  remember. 

Q.  Will  you  say  that  you  did  not?  A.  No. 

Q.  Well,  now,  does  this  reference  here  refresh  your  memory  at  all 
with  reference  to  what  happened  that  day?  Does  it?  A.  As  to  driving 
the  horse,  do  you  mean. 

Q.  Yes.  A.  No,  it  don’t.” 

He  did  talk  with  Mr.  Callahan  but  does  not  know  what  date  it  was. 
It  was  the  only  time  he  talked  with  Wr.  Callahan.  Mr.  Callahan  had  with 
him  Miss  Brooks  a  stenographer  that  took  down  the  questions  and  answers. 

He  estimates  the  speed  of  the  car  as  between  35  and  40  miles  an  hour. 
He  may  have  stated  to  Mr.  Callahan  that  he  would  put  the  speed  at  not 
less  than  40  miles  an  hour. 

Q.  Now,  as  the  car  passed,  your  first  attention  was  the  question  of 
safety,  wasn’t  it,  of  yourself  and  the  wagon  and  Mr.  Poole,  and  you 
grabbed  the  reins  to  pull  yourself  out  of  the  way,  or  what  you  thought  was 
out  of  the  way?  A.  I  can’t  say  whether  I  touched  the  reins  or  not,  I 
don’t  remember. 

He  repeated  the  numbers  to  Mr.  Poole.  He  did  not  see  him  write 
them  down.  The  numbers  were  written  down  then.  He  did  not  see  them 
written  down  but  after  the  auto  passed  him  he  saw  the  numbers  on  the 
side  of  the  wagon. 

Q.  Did  you  see  the  numbers  at  any  time  while  the  car  was  in  sight? 
A.  The  numbers  on  the  wagon  or  on  the  automobile? 

Q.  Oh  the  wagon?  A.  While  the  car  was  in  sight? 

Q.  Yes.  A.  I  can’t  say. 

He  did  see  the  numbers  a  few  minutes  afterwards.  All  that  he  can 
remember  of  the  numbers  is  a  “4”  and  a  “9”.  He  does  remember  that 
Mr.  Callahan  questioned  him  about  the  numbers.  He  got  all  the  numbers 
from  the  automobile  himself  personally. 

Q.  Did  you  get  all  of  the  numbers,  or  did  Mr.  Poole  get  part  of  the 
numbers  and  did  you  compare  one  with  the  other?  A.  Not  that  I 
remember. 

Q.  You  don’t  remember  his  saying  to  you  that  he  got  a  certain,  and 
you  saying  that  you  got  a  certain  number?  A.  No. 

Q.  There  was  no  comparison  of  the  numbers  in  your  mind  between 
the  two  of  you?  A.  No. 

(Reading) 


1 


318 


“Q.  Did  Mr.  Poole  assist  you  as  to  what  the  numbers  were,  or  did 
you  get  them  all  yourself?” 

A.  I  got  them  all  myself. 

Q.  Do  you  remember  answering  to  Mr.  Callahan’s  question  as  fol¬ 
lows  :  “I  couldn’t  say  for  sure.”  Did  you  so  answer  Mr.  Callahan?  A. 
Not  that  I  can  remember  of. 

Q.  Will  you  say  that  you  did  not?  A.  No,  I  will  not  say  that  I 
did  not. 

Q.  Now,  if  you  did  so  answer  to  Mr.  Callahan,  you  intended  that  as 
an  honest  statement  of  your  recollection,  didn’t  you?  A.  Yes. 

Q.  What?  A.  Yes. 

Q.  You  were  not  attempting  to  conceal  anything  from  Mr.  Callahan? 
A.  No,  sir. 

(Reading) 

“Q.  Can  you  tell  me  now  any  of  the  numbers  that  appeared  on 
the  plate?” 

Do  you  remember  his  asking  you  that  question?  A.  I  don’t 
remember. 

Q.  Well,  what  is  your  best  recollection,  did  he  ask  you  that  question? 
A.  I  remember  of  speaking  of  numbers  with  Mr.  Callahan. 

(Reading) 

“A.  I  believe  it  was  9  and  5,  a  9  and  5  in  it.  That  I  would  not 
swear  to.” 

Did  you  so  answer  to  him  at  that  time?  A.  I  don’t  remember 
whether  I  did  or  not. 

Q.  What?  A.  I  don’t  remember  whether  I  did  or  not. 

Q.  Will  you  say  that  you  did  not?  A.  No. 

Q.  Well,  if  you  did  tell  Mr.  Callahan  at  that  time  that  the  numbers 
that  you  remembered  were  a  9  and  a  5,  you  intended  it  as  a  frank  and  hon¬ 
est  statement  of  your  observation  didn’t  you  ?  A.  It  is,  yes,  sir. 
(Reading) 

“Q.  Are  those  the  only  two  numbers  that  you  recall  were  on  the 
plate  ?” 

Do  you  remember  his  asking  you  that?  A.  No,  I  do  not. 

Q.  Will  you  say  that  he  didn’t?  A.  No,  I  won’t  say  that. 
(Reading) 

“A.  I  believe  so.” 

Did  you  so  answer  that  question  in  that  manner?  A.  I  don’t 
remember. 

(Reading) 

“Q.  Do  you  recall  that  Mr.  Poole  compared  or  said  to  you  what 
the  numbers  were  on  the  plate? 

A.  No,  I  do  not.” 

Do  you  remember  that?  A.  No.  I  don’t  remember  it. 

He  saw  no  part  of  the  car  other  than  the  rear  end  and  the  sides.  He 
did  not  see  the  front  of  the  car  at  all  at  any  time.  The  side  curtains  were 
clear  up  to  the  windshield  as  far  as  he  could  see,  so  that  the  curtains  con- 
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cealed  the  steering  wheel  of  the  car.  He  could  not  see  the  driver  nor  any 
person  in  the  car  from  the  side.  All  that  he  saw  of  the  car  was  the  rear 
end  as  it  went  down  the  road  at  40  miles  an  hour  and  the  side  and  rear 
as  it  passed  him.  He  identified  the  car  from  its  rear  going  down  the 
street.  “The  rear,  the  way  the  back  swings  out  around  back  there,  the 
shape  of  it.” 

Q.  Now,  what  is  the  distinctive  thing  that  you  have  in  mind  that 
would  distinguish  this  car,  would  you  say,  from  any  other  of  half  a  dozen 
different  makes?  A.  I  don’t  know  just  what  it  is. 

He  is  not  very  well  acquainted  with  the  Hudson  car.  He  could  not 
say  whether  the  Hudson  car  has  the  same  kind  of  a  rear  as  a  Buick. 

Q.  Well,  what  was  it  that  enabled  you  to  pick  out  the  make  of  this 
car?  A.  I  didn’t  pick  it  out  ...  I  didn’t  mention  any  names  of  the 
make  of  the  car. 

Q.  Now,  what  was  it  about  the  car  that  you  saw  at  Brockton  that 
enabled  you  to  say  it  was  the  car  that  you  saw  on  the  road?  A.  Well, 
the  glass  was  taken  out  of  the  back  of  the  rear  of  the  car ;  it  looked  to  be 
the  same  car  to  me  as  I  saw  on  the  road. 

Q.  If  the  car  that  you  saw  at  Brockton  had  had  a  glass  in  it,  you 
would  have  said  it  was  a  different  car  than  the  car  you  saw  on  the  road 
April  15th?  A.  I  can’t  say, — maybe  not  ...  I  can’t  say  as  though 
I  would. 

Q.  Well,  then,  was  there  some  other  characteristic  about  the  car  at 
Brockton  that  enabled  you  to  identify  it  positively  as  the  car  you  saw  on 
the  road  on  April  15th?  A.  No,  not  positive,  no. 

Q.  That  gave  you  any  reason  for  thinking  it  was  the  same  car? 

A.  No. 

Q.  Not  a  thing  in  the  world?  A.  No. 

He  saw  the  car  and  learned  the  make  of  the  car  that  he  was  shown  at 
Brockton. 

Q.  Was  there  a  certain  police  officer  that  showed  you  the  car  at 
Brockton?  A.  I  don’t  remember. 

He  remembers  a  man  taking  him  back  of  the  police  station  into  a  ga¬ 
rage  part  there  and  he  left  him  right  there.  That  man  was  a  member  of 
the  police  force  as  far  as  he  knows.  This  man  showed  him  the  car. 

Q.  Now,  looking  that  car  over,  what  was  it  about  that  car  that  en¬ 
ables  you  to  say  it  was  the  car  you  saw  on  April  15th?  Other  than  the 
glass  any  other  quality  other  than  the  glass?  A.  Outside  of  the  same 
size  of  the  car? 

Q.  Any  other  question  other  than  the  size  of  the  car?  A.  No,  I 
don’t  think  so. 

He  saw  the  car  at  Brockton  perhaps  four  or  five  days  after  April  15, 
1920.  It  was  on  a  Saturday  night.  He  looked  the  car  over  to  his  entire 
satisfaction  at  that  time.  He  has  not  seen  it  since. 

Q.  And  your  statement  to  this  jury  that  the  car  you  saw  at  that  time 
at  Brockton  is  the  same  car  that  you  saw  on  April  15th  is  based  exclusively 
on  what  you  saw  at  the  Brockton  police  station,  is  that  right?  A.  That 
is  right.  Yes,  sir. 
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(Reading) 

“Q.  Did  you  notice  the  kind  of  automobile,  the  make? 

A.  No,  I  gave  a  guess  at  it.” 

Q.  Do  you  remember  so  answering  him?  A.  No,  I  don’t. 

Q.  Will  you  say  that  you  did  not  answer  the  questions  and  answers 
that  I  have  read  to  you  as  indicated  in  my  questions?  A.  No. 

Q.  Well,  now,  what  was  it — Did  you  at  that  time  think  that  it  was  a 
Hudson  or  a  Buick?  A.  No,  I  didn’t  know  the  make,  and  I  didn’t  think 
about  the  make,  so  far  as  I  can  remember. 

Q.  You  didn’t  think  about  the  make  at  that  time?  A.  No. 

Q.  You  didn’t  have  any  idea  at  all  at  that  time  that  it  was  a  Buick 
or  Hudson  or  any  other  kind  of  a  car,  is  that  what  you  mean?  A. 
Well,  I  knew  it  wasn’t  a  Ford,  or  a  smaller  car, — it  was  a  Buick  car. 

Q.  All  you  knew  it  was  a  large  car,  which  might  have  been  a  Cadil¬ 
lac  or  Packard  or  any  one  of  a  dozen  large  makes,  is  that  right?  A. 
Yes,  sir.” 

At  the  time  he  talked  with  Mr.  Callahan  on  January  3,  1921  he  did  not 
think  it  was  a  Hudson.  He  knew  it  was  a  Buick. 

“Q.  Did  you  tell  Mr.  Callahan  on  January  3rd  of  this  year  that  you 
thought  at  the  time  that  it  was  a  Hudson?” 

(On  April  15,  1920) 

“A.  I  don’t  remember  telling  Mr.  Callahan. 

(Reading) 

‘Q.  Did  you  tell  Mr.  Poole  what  you  thought  it  was? 

A.  Yes.’ 

Q.  Did  you  so  state?  A.  Not  that  I  remember.” 

He  will  not  say  that  he  did  not. 

(Reading) 

“Q.  Did  you  mention  to  him  you  thought  it  was  a  Buick  or  a 

Hudson? 

A.  Yes.” 

“Q.  Did  you  so  state?  A.  I  don’t  remember. 

Q.  Do  you  say  that  you  did  not?  A.  No. 

(Reading) 

‘Q.  What  was  there  about  the  car  that  made  you  think  it  was  a 

Buick  car?  Anything  more  than  the  general  apearance  of  it? 

A.  That  is  about  all.’ 

Q.  Did  you  so  state?  A.  Maybe  so. 

(Reading) 

‘Q.  You  saw  no  particular  characteristic  of  the  car? 

A.  No.’ 

Did  you  so  state?  A.  Maybe  so. 

Q.  Do  you  say  you  did  not?  A.  No. 

Q.  Now,  don’t  you  know,  Mr.  Clark,  that  the  rear  of  a  Hudson  and 

the  rear  of  a  Buick  are  entirely  different  in  structure  and  form?  A. 

Perhaps  so,  I  don’t  know. 

Q.  You  don’t  know?  A.  No. 
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Q.  Mr.  Clark,  isn’t  it  a  fact  that  all  on  earth  that  you  know  about 
that  car,  or  the  only  impression  that  you  have  about  any  car  that  you  saw 
on  the  road,  was  this:  It  was  a  large  car  going  rapidly,  isn’t  that  all? 
A.  With  the  glass  out  in  the  rear. 

Q.  And  that,  and  that  only?  A.  That  is  right.” 

He  hasn’t  any  impression  at  all  as  to  the  make  of  the  car  based  upon 
what  he  saw  on  April  15th. 

“Q.  And  in  so  far  as  your  visit  to  Brockton  is  concerned,  and  seeing 
a  car  there,  the  only  thing  on  earth  that  relates  the  car  you  saw  at  Brock¬ 
ton  to  the  car  that  you  saw  on  the  road  was  that  the  window  was  out,  is 
that  right?  A.  Yes,  and  the  size  of  the  car. 

Q.  And  the  size  of  the  car.  But,  in  so  far  as  any  other  characteris¬ 
tics,  it  might  have  been  any  one  of  a  hundred  large  cars,  is  that  right? 
A.  Perhaps. 

Q.  Is  that  right?  Don’t  say  ‘Perhaps.’  A.  That  is  right. 

Re-direct  Examination 

(By  Mr.  Williams) 

“Q.  How  about  the  color?  A.  Well,  the  car,  it  was  a  dark  car, 
but  it  was  all  dusty  and  dirty. 

Q.  I  am  simply  speaking  as  a  matter  of  comparison,  Mr.  Clark, 
between  the  car  you  saw  on  the  road  and  the  car  you  saw  at  the  Brock¬ 
ton  police  station.  A.  I  couldn’t  say  whether  it  was  a  black  car  or  a 
dark  blue  car. 

Q.  I  mean,  in  comparison  with  the  car  you  saw  on  the  road  and  the 
car  you  saw  at  the  Brockton  police  station.  A.  It  looked  to  be  the 
same. 

Q.  What  do  you  say  to  the  shape,  comparing  the  car  you  saw  on  the 
road  to  the  car  you  saw  at  the  Brockton  police  station? 

Mr.  Moore.  I  object,  unless  the  question  be  confined  to  that  part  of 
the  car  that  he  saw. 

The  Court.  Of  course,  that  is  all  he  can  make  his  comparison  from 
what  he  saw.  You  may  answer. 

A.  The  comparison  is  about  the  same,  in  my  opinion. 

Q.  Then  I  will  ask  you,  Mr.  Witness,  to  post  me  as  to  the  various 
points  of  similarity  that  you  noticed  between  the  car  that  you  saw  on  the 
road  and  the  car  you  saw  subsequently  at  the  Brockton  police  station. 
A.  Well,  the  rear  glass  was  out,  it  was  a  large  car,  and  the  shape  of  it 
was  just  the  same. 

Q.  Did  you  notice  anything  about  the  curtains?  A.  Well,  the 
curtains  were  rolled  up  at  the  Brockton  police  station. 

Q.  The  curtains,  then,  had  been  changed  from  the  way  you  saw  it  on 
the  road?  A.  Yes,  sir. 

Q.  How  about  the  color?  A.  Well,  they  were  both  dark  cars,  dark 
colored  cars. 

John  P.  Lloyd,  called  by  the  Commonwealth,  testified  as  follows: 
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He  resides  at  1323  Turnpike  Street,  North  Stoughton.  Turnpike  Street 
runs  from  Randolph  to  the  town  of  Stoughton.  It  is  an  old  turnpike  run¬ 
ning  straight  through  to  Stoughton.  It  starts  on  Park  Street.  He  lives 
on  Turnpike  Street  just  by  the  North  Stoughton  Square.  He  is  a  farmer 
and  poultry  raiser.  He  remembers  the  day  of  the  South  Braintree  shoot¬ 
ing.  He  was  in  a  sand  pit  that  afternoon  in  Canton  on  Turnpike  Street. 
He  was  working  on  the  road,  filling  in  with  sand  and  gravel.  The  sand 
pit  is  in  the  town  of  Canton,  Turnpike  Street.  The  sand  pit  with  rela¬ 
tion  to  North  Stoughton  Square  is  about  a  mile  from  North  Stoughton 
Square  towards  Randolph,  on  the  Randolph  side  of  North  Stoughton. 

That  afternoon  about  3:30  he  noticed  an  automobile  go  by  where  he 
was  working  on  Turnpike  Street.  He  was  working  in  the  pit  and  had  his 
back  to  the  road.  He  was  at  that  time  about  ten  feet  from  the  road.  He 
heard  an  automobile  coming  along  at  a  great  speed,  something  that 
was  noisy.  The  road  was  very  rough  that  day,  heavy  teams  going 
over  it  and  it  was  all  holes  and  hollows  and  ruts,  and  he  was  kind  of 
surprised.  He  turned  up  quick  and  he  saw  this  automobile  go  by  just  as 
quick.  He  could  hardly  describe  what  it  looked  like,  but  after  it  got  by, 
well,  of  course,  he  stood  looking  at  it.  As  the  automobile  went  by,  of 
course  he  stopped  to  see  it.  It  was  an  old  looking  thing,  dirty,  but  after  it 
got  25  to  30  feet  by  him  there  was  a  man  looked  over  the  doors.  The  cur¬ 
tains  were  down  at  the  time,  but  he  raised  the  curtain  and  looked  over  the 
door,  and  of  course  it  was  going  at  such  a  rate  of  speed,  the  witness  “I 
stood  still  watching  him  until  he  got  in  kind  of  a  turn”.  Going  into  Ran¬ 
dolph  there  is  a  turn  that  goes  into  Randolph.  There  is  a  kind  of  a  jog 
and  you  lose  sight  of  a  team  or  anything  going  up  Turnpike  Street  until 
you  get  away  up  on  the  hill,  what  they  call  Winter  Hill.  Of  course,  he 
didn’t  stop  to  see  them  go  up  that  hill.  When  he  lost  sight  of  them  be¬ 
low,  he  went  back  to  work  again. 

It  was  an  old  car  and  it  was  pretty  dirty.  He  couldn’t  tell  if  the 
glass  in  back  was  broken  or  not.  His  attention  was  more  on  the  speed 
they  were  going.  He  should  think  they  were  going  55  or  60  miles  an 
hour.  The  top  was  up.  The  side  curtains  were  flapping  in  and  out.  They 
were  down.  That  is  about  all  he  can  say  about  that. 

Q.  When  you  say  “down”,  what  do  you  mean  by  “down”,  were  they 
rolled  up?  A.  No,  I  should  think  the  style  of  the  curtain  was  they 
roll  up  to  the  top,  and  pull  down  and  button  at  the  bottom.  That  is  what 
I  should  call  “down”. 

He  should  say  it  was  about  a  5-passenger  car,  black  in  color.  He 
only  saw  that  one  man  that  looked  out.  It  was  within  his  sight  for  about 
250  or  300  yards.  When  he  last  saw  it,  it  was  traveling  towards  Stough¬ 
ton.  North  Stoughton  is  between  the  sand  pit  and  what  they  call  Stough¬ 
ton  Center.  It  was  traveling  in  the  direction  of  North  Stoughton  and 
Stoughton.  The  car  was  actually  in  North  Stoughton  then.  North 
Stoughton  is  a  section  of  Stoughton. 

Julia  Kelliher,  called  by  the  Commonwealth,  testified  as  follows: 
That  she  resides  at  1083  West  Elm  Extension,  Brockton,  Mass.  She  is 
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16  years  old.  She  remembers  the  day  of  the  so-called  South  Braintree 
shooting.  She  was  coming  home  from  the  Hancock  School  that  afternoon. 
The  Hancock  School  is  on  Pearl  Street  in  Brockton.  Pearl  Street  comes 
down  from  what  they  call  Brockton  Heights.  It  leads  into  Bridgewater, 
straight  down.  The  school  is  about  five  minutes  walk  from  the  car  line. 
As  you  go  down  from  Brockton  Heights  towards  Bridgewater  to  get  down 
on  to  the  street  the  witness  lives  on,  you  go  down  hill.  West  Elm  Exten¬ 
sion  is  about  15  minutes  walk  from  Brockton  Heights. 

She  gets  out  of  school  at  half  past  three.  She  went  straight  home, 
down  Pearl  Street  to  West  Elm  Extension.  She  was  on  Pearl  Street  when 
her  attention  was  called  to  an  automobile  that  passed  her,  down  by  the 
corner  of  West  Elm  and  Pearl  Streets.  She  had  gotten  pretty  nearly 
home.  It  was  about  15  or  20  minutes  after  school  had  let  out,  about  3 :45 
or  3:50.  Her  sister  was  with  her.  It  was  before  four  in  the  afternoon, 
and  as  she  was  coming  home  her  attention  was  called  to  an  automobile 
that  was  coming  at  a  high  rate  of  speed  and  she  turned  around,  and  as 
she  saw  it  coming  there,  it  was  coming  over  the  hill,  and  there  was  a  lot 
of  dust  raised,  and  when  it  got  down  past  her  she  noticed  these  two  men 
in  it,  and  as  it  went  past  her  she  took  the  number.  She  had  gone  a  little 
ways,  about  two  or  three  minutes  she  guesses,  and  it  was  out  of  sight. 
The  automobile  was  a  large  dusty  car,  and  the  number  plate  was  all  mud 
spattered.  She  took  the  number.  She  got  some  of  the  number  from  the 
front  and  some  from  the  back,  most  of  it  from  the  back.  When  she  first 
got  it,  she  wrote  it  in  the  sand  and  she  guesses  she  wrote  it  down  when 
she  got  home. 

She  communicated  the  number  to  her  father.  The  following  Sunday 
she  talked  with  Lieutenant  Guerin  of  the  Brockton  police.  She  told  him 
the  number.  She  remembers  the  number. 

Q.  Do  you  now  remember  what  the  number  was?  A.  Yes. 

Q.  I  mean,  without  anybody  calling  it  to  your  attention  recently,  do 
you  remember  from  what  you  saw  that  day  what  the  number  was?  A. 
I  know  it  was  83  on  the  end,  and  I  knew  there  was  a  9  and  7.  I  don’t  know 
which  order  they  came  in. 

At  the  time  she  talked  with  Lieutenant  Guerin  she  knew  the  number. 
Lieutenant  Guerin  is  identified  by  the  witness  as  the  man  she  refers  to. 

When  she  last  saw  the  car  that  afternoon  it  went  over  the  hill  towards 
Bridgewater  going  straight  down  towards  Bridgewater.  She  saw  two  men 
in  the  front  seat  of  the  car.  The  car  was  on  her  right  hand  side  as  she 
was  on  the  sidewalk.  They  were  walking  on  the  left  hand  side  of  Pearl 
Street  on  the  sidewalk. 

Cross-Examination 

(By  Mr.  McAnarney)  The  car  was  way  up  on  the  hill  when  she  first 
saw  it.  She  watched  it  come  towards  her  for  quite  a  little  while.  When 
it  went  by  her  it  was  right  in  the  street  and  she  was  on  the  sidewalk.  She 
was  away  from  the  car  about  eight  feet.  She  looked  right  at  the  car  as 
it  came  towards  her,  way  up  on  the  hill  until  it  went  by  her.  She  did  not 
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see  anybody  in  the  rear  seat.  There  was  something  in  back.  Of  course 
she  could  not  see  what  it  was  but  as  the  car  went  over  a  kind  of  bump  in 
the  road  something  jumped  up  in  the  back.  As  it  approached  there  was 
nothing  in  sight  on  the  back  seat.  There  were  only  two  people  as  she 
could  see  in  the  car.  She  remembers  a  man  and  a  woman  stenographer 
coming  and  interviewing  her.  She  talked  with  them  about  the  descrip¬ 
tion  of  the  car.  She  guesses  that  she  did  talk  about  the  number  on  the 
car.  She  thinks  this  was  sometime  in  January  of  1921.  When  she  was 
talking  with  them  she  did  not  have  the  number  of  the  car. 

Q.  Were  you  just  telling  from  your  recollection?  A.  That  is 
all.  I  didn’t  have  the  number  at  the  time. 

Perhaps  she  did  give  them  a  number.  She  cannot  recollect  whether 
she  gave  them  a  number  or  not.  She  does  not  think  she  did,  perhaps  she 
did.  She  gave  the  number  to  Lieutenant  Guerin.  When  she  was  being 
interviewed  by  the  man  and  woman  heretofore  referred  to  she  does  not 
think  that  she  then  had  the  number  before  her.  At  the  time  she  talked 
with  these  two  people  she  did  not  have  the  number  in  front  of  her. 

Re-direct  Examination 

The  top  was  up  on  this  machine.  The  back  curtains  were  flapping  on 
both  sides. 

Q.  What  was  this  something  which  you  said  jumped  up?  A.  I 
do  not  know.  It  looked  as  though  it  was  something  covered  over. 

This  was  in  the  back  seat.  She  could  not  tell  how  big  it  was. 

Austin  T.  Reed,  called  by  the  Commonwealth,  testified  as  follows: 
He  resides  in  East  Bridgewater  at  113  Belmont  Street.  Employed  in  cut¬ 
ting  leather  linings;  has  been  so  employed  about  a  year.  He  remembers 
the  day  of  the  South  Braintree  shooting.  He  was  a  crossing  tender  at 
Matfield  that  day.  He  had  been  there  about  three  weeks ;  employed  by  the 
New  York,  New  Haven  &  Hartford  Railroad.  Matfield  Crossing  is  on  the 
line  between  Boston  and  Middleboro  to  the  Cape.  There  is  a  station  at  the 
Matfield  Crossing  the  name  of  which  is  Matfield.  North  of  Matfield  Sta¬ 
tion  is  Campello  Station  and  to  the  south  is  Westdale  Station.  Matfield 
Street  crosses  the  Matfield  Railroad  crossing  and  comes  up  there  on  to  the 
eastern  side  of  the  railroad.  After  Matfield  Street  goes  over  the  crossing 
it  forms  a  fork  with  Belmont  Street,  Matfield  Street  bearing  to  the  right, 
Belmont  Street  to  the  left. 

On  the  afternoon  of  the  shooting  his  attention  was  directed  to  an 
automobile  that  approached  that  crossing  at  about  the  hour  of  4:15. 

Q.  How  do  you  know  it  was  4:15.  A.  As  the  train  was  sup¬ 
posed  to  get  there  about  4:10,  and  the  train  was  a  little  late,  and  I  noticed 
the  clock  said  4:15. 

The  train  was  coming  from  Westdale,  from  the  south.  When  he  saw 
the  train  approaching,  he  was  sitting  by  the  window  in  the  shanty.  He 
had  not  seen  any  automobile  at  that  time.  He  got  up  to  see  if  there  were 
any  automobiles  coming,  and  he  saw  an  automobile  up  the  street.  He 
went  out  to  stop  it.  He  had  with  him  a  sign  reading  “stop”  on  it.  He 
went  directly  out  into  the  middle  of  the  street  on  to  the  east  side  of  the 
railroad  track.  That  would  be  the  same  side  as  the  shanty  was  on.  The 
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automobile  was  coming  from  West  Bridgewater  and  coming  at  a  pretty 
fast  rate  of  speed,  so  fast  that  it  kicked  up  the  dust  and  made  him  think 
it  was  going  pretty  fast.  He  had  to  walk  across  the  track  on  to  the 
west  side  and  as  he  saw  this  automobile  wasn’t  going  to  stop,  it  didn’t 
have  time  enough  to  get  by  ahead  of  the  train.  He  had  the  sign  in  his 
hand  and  as  they  approached  they  did  not  seem  to  want  to  stop  then.  One 
of  them  in  the  automobile  asked  “What  to  hell  I  was  holding  him  up  for.” 
This  man  pointed  his  finger  at  the  witness  and  they  were  talking  amongst 
themselves  and  seemed  quite  anxious  to  get  by.  At  the  time  this  man 
spoke  to  him,  he  (the  witness)  was  on  the  west  side  of  the  track  in  the 
middle  of  the  road.  The  automobile  at  that  time  was  up  the  street  about 
40  feet  away  from  there.  The  engine  was  running,  but  the  automobile 
had  come  to  a  stop.  The  man  that  spoke  to  him  was  on  the  seat  beside  the 
driver.  He  was  on  the  left  hand  side  of  the  witness,  but  the  right  hand 
side  of  the  automobile. 

It  was  a  large  machine,  dark  colored;  top  was  up.  He  did  not  notice 
the  side  curtains  at  all.  The  train  went  by  between  the  automobile  and 
the  witness  because  he  stepped  back  to  the  side  where  the  shanty  was. 
After  the  train  went  by  then  this  automobile  came  by  and  they  swung  up 
aside  of  the  shanty,  and  this  man  pointed  his  finger  at  the  witness  again 
and  he  said  “What  to  hell  did  you  hold  us  up  for?”  Then  they  beat  it 
down  Matfield  Street.  This  was  the  same  man  that  had  spoken  to  the 
witness  before.  The  second  time  that  he  spoke  he  was  within  about  four 
feet  of  the  door  of  the  shanty.  The  machine  was  moving. 

He  saw  the  machine  go  down  Matfield  Street,  that  is  go  down  the 
right  hand  side  street  or  fork.  He  saw  the  machine  again.  It  came  back 
on  the  left  hand  side.  The  left  hand  road  or  fork,  that  is  Belmont  Street. 
It  was  about  three  minutes  from  the  time  it  went  down  the  right  fork 
that  it  came  back  down  the  left  fork.  It  was  traveling  at  that  time  at  a 
fast  rate  of  speed.  It  went  up  over  the  crossing  towards  Bridgewater 
again  and  disappeared  out  of  sight  up  over  Matfield.  He  can  see  up  the 
road  towards  Bridgewater  from  his  shanty  about  one-eighth  of  a  mile. 

There  were  five  men  in  the  machine.  The  man  that  spoke  to  him 
was  a  dark  complected  man,  kind  of  hollow  cheeks  with  high  cheek  bones 
and  a  stubbed  mustache,  bushy.  His  hair  was  black.  He  had  on  a  slouch 
hat,  dark,  and  a  dark  suit. 

He  has  seen  that  man  since  at  the  Brockton  police  station.  It  was 
about  three  weeks  after  he  was  arrested.  He  sees  that  man  in  the  court 
room  now,  to  his  left,  the  man  in  the  cage — Vanzetti.  He  is  sure  he  is 
the  man  he  saw  that  day  at  Matfield,  no  doubt  in  his  mind. 

What  he  noticed  of  the  driver  of  the  car  was  that  he  was  kind  of  a 
thin  built  man.  He  was  squatted  down  in  behind  the  steering  gear  so  you 
could  not  see  very  much  of  him.  He  was  a  small  man,  appeared  to  be. 

It  was  a  5-passenger  car,  dark  color ;  what  he  would  call  a  Buick ;  he 
judges  by  its  shape  and  style.  He  has  seen  that  car  since  at  Plymouth. 
It  was  two  or  three  months  afterwards.  He  learned  about  the  shooting 
at  South  Braintree  a  couple  of  nights  afterwards. 
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Cross-Examination 

(By  Mr.  McAnarney)  He  is  21  years  old.  He  had  been  station  ten¬ 
der  at  Matfield  Crossing  for  about  three  weeks  on  April  15th,  1920.  Pre¬ 
vious  to  that  he  was  doing  odd  jobs  outside,  around  his  home.  He  lives 
in  East  Bridgewater.  When  he  first  saw  the  automobile  it  was  coming 
down  grade.  His  attention  was  first  attracted  by  the  train.  He  looked 
up  and  saw  the  train.  He  then  picked  up  his  circular  disk  marked  “stop” 
and  stepped  out.  At  that  time  the  automobile  was  up  towards  West 
Bridgewater  about  one-eighth  of  a  mile.  The  train  that  was  coming  from 
the  south  and  going  north  was  practically  about  the  same  distance  away, 
one-eighth  of  a  mile.  He  got  out  on  to  the  double  tracks.  The  train 
passed  between  him  and  the  automobile.  The  automobile  stopped  about 
40  feet  from  the  railroad  track.  The  automobile  had  been  coming  fast 
when  he  saw  it,  raising  quite  a  cloud  of  dust.  He  could  not  see  whether 
there  was  any  dust  on  the  car  or  not.  He  knows  there  was  dust  on  the 
street  when  the  automobile  went  through,  but  whether  the  automobile 
itself  was  dusty  or  not  he  did  not  notice.  The  car  was  a  dark  color.  He 
does  not  know  whether  it  was  dirty  or  dusty.  He  did  not  notice  whether 
it  was  covered  with  dust.  “It  might  have  some  dust  on  it,  but  I  didn’t 
notice  it.” 

He  did  not  get  a  good  look  at  but  one  man,  the  one  nearest  to  him.  He 
had  a  dark  suit  on.  It  wasn’t  a  new  suit  by  any  means.  It  was  a  common 
ordinary  suit,  that  is  all  he  can  say,  dark  colored. 

Q.  Was  it  dusty?  A.  WThy,  it  was  not  bright. 

He  has  ridden  over  the  West  Bridgewater  roads.  He  has  never  hap¬ 
pened  to  wear  a  dark  suit. 

Q.  If  you  rode  down  that  street  that  that  automobile  came  down 
that  day  with  that  suit,  you  would  get  it  very  well  covered  with  dust, 
wouldn’t  you?  A.  Well,  I  never  happened  to  ride  down  that  street 
with  this  colored  suit  on,  so  I  don’t  know. 

Q.  You  couldn’t  form  any  opinion  of  that,  could  you?  Do  you 
mean  that?  Was  the  man  that  you  saw  on  that  front  seat  of  that  car, 
weren’t  his  clothes  all  dusty?  A.  I  wasn’t  looking  for  dust  on  the 
man’s  clothes.  I  was  looking  at  his  face. 

Q.  Was  there  dust  on  his  face?  A.  His  face  was  dark. 

Q.  Was  there  dust  on  his  face  as  you  looked  at  his  face?  You  said 
you  were  looking  at  it?  A.  No,  I  didn’t  see  any  dust.  There  was  no 
dust  on  his  face.  He  had  on  a  soft  slouch  hat,  dark  color;  medium  rim 
on  the  hat. 

Q.  Was  that  dusty?  A.  It  was  dull  looking  ....  It  looked 
like  an  old  hat. 

Neither  the  clothes  of  the  man  nor  the  face  of  the  man  nor  the  hat 
that  he  wore  appeared  to  be  dusty,  nor  has  he  any  recollection  that  the 
car  was  dusty.  The  right  hand  side  of  the  car  passed  next  to  him.  He 
did  not  notice  how  the  curtains  were  on  that  side  of  the  car,  that  is  he 
did  not  notice  whether  they  were  up  or  down. 

Q.  Haven’t  you  any  idea  whether  this  car  which  passed  you  three 
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times  had  the  curtains  up  or  down?  A.  No,  sir,  I  did  not  look  at  the 
curtains. 

He  has  no  recollection  as  to  curtains. 

Apparently  these  men  were  in  a  hurry.  It  is  down  grade  from  where 
the  car  stopped  to  the  roalroad  crossing. 

Q.  And  by  the  time  he  hit  the  rails  in  that  40  feet  he  was  going 
pretty  fast,  wasn’t  he?  A.  No. 

Q.  He  was  going  slow?  A.  Why,  he  was  moving  right  along. 

He  went  a  moderate  rate  of  speed  until  he  swung  up  to  his  crossing 
and  then  swung  out  again,  then  he  went  fast.  When  he  came  over  the 
track  he  kind  of  swerved  in  and  mentioned  “What  to  hell  did  you  hold 
us  up  for,”  and  then  went  down  Matfield  Street.  The  man  that  spoke  was 
not  the  man  driving  the  car.  The  “V”  in  the  road  is  a  short  distance  over 
the  rails.  The  car  swung  to  the  right  of  the  “V.”  When  the  car  reap¬ 
peared  it  came  from  the  left  “V.”  The  car  was  gone  about  three  minutes. 
After  the  car  went  by  he  remained  standing  in  the  shanty. 

When  the  train  first  attracted  his  attention  he  was  sitting  down  in 
the  chair.  The  automobile  was  standing  still  but  a  very  few  seconds  be¬ 
fore  the  train  passed  between  the  witness  and  the  automobile.  The  train 
stopped  at  the  station  for  about  a  minute.  The  automobile  started  right 
up  immediately  after  the  train  went  by  and  passed  in  the  rear  of  the  train 
about  as  soon  as  it  could.  The  automobile  came  back,  going  fast.  This 
time  the  driver  of  the  automobile  was  next  to  the  witness.  The  driver 
did  not  speak  to  him.  He  only  saw  that  there  were  men  in  the  rear  of 
the  car.  There  were  three  in  the  rear  seat,  two  in  front.  The  man  who 
spoke  to  him  when  the  automobile  first  crossed  the  railroad  track,  did  not 
speak  when  the  automobile  was  coming  back  across  the  railroad  track. 

The  automobile  went  up  over  the  railroad  track  and  then  went  out 
of  his  sight,  towards  West  Bridgewater. 

Q.  So  that  he  only  spoke  to  you  once?  A.  Twice,  as  I  men¬ 
tioned,  when  he  was  coming  to  the  crossing  and  when  he  swung  up  to  go 
out  down  Matfield  Street. 

Asked  if  this  was  after  he  got  over  the  crossing,  he  answered  “Yes.” 
This  was  when  the  automobile  was  swinging  out  to  the  right.  He  then 
said,  “What  are  you  holding  us  up  for?”  The  witness  did  not  answer 
him.  At  that  time  the  car  was  about  five  feet  away — the  second  time. 

He  has  no  recollection  of  whether  the  curtains  were  up  or  down  on 
the  car,  none  whatever;  nor  has  he  any  recollection  of  the  appearance 
of  the  men  in  the  car  other  than  the  man  who  made  the  remark  to  him. 
The  man  did  not  remove  his  hat. 

It  was  about  the  first  of  May  1920  when  he  went  to  the  Brockton 
police  station.  He  went  out  of  idle  curiosity.  He  went  to  Brockton  by 
street  car  and  got  off  at  School  Street  and  went  to  the  police  station.  No 
one  had  spoken  to  him  about  this  matter  before.  He  did  not  introduce 
himself  at  the  Brockton  police  station  and  tell  them  what  he  wanted  at 
first.  He  asked  the  officer  to  see  the  two  defendants.  He  was  asked  what 
his  business  was.  They  told  him  to  go  into  a  room.  The  two  men  were 
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brought  into  the  room.  He  does  not  know  who  he  made  the  request  of. 
He  has  seen  the  officer  since  on  different  occasions  when  he  has  been  at 
the  Brockton  police  station.  His  business  takes  him  to  the  police  station 
once  in  a  while.  He  has  seen  this  officer  once  in  a  while  in  the  doorway 
when  he  has  been  there. 

Q.  He  brought  two  men  into  the  room — two  Italians?  A.  Yes, 

sir. 

Q.  And  you  were  looking  for  an  Italian,  weren’t  you?  A.  Yes, 

sir. 

Q.  So  that  when  you  went  up  there,  you  wanted — and  the  picture  in 
your  mind  you  wanted  to  find  was  the  face  of  some  Italian  man?  A. 
The  face  I  wanted  to  see  was  the  face  of  the  one  I  had  seen. 

Q.  Would  you  kindly  answer  my  question,  please.  It  was  the  face 
of  an  Italian,  wasn’t  it?  A.  Yes,  sir. 

The  other  man  was  a  medium  height  man,  medium  built,  round  face, 
medium  color  hair,  brown.  He  was  in  the  room  with  these  men  not  over 
a  minute.  They  left  the  room  first.  The  men  were  bareheaded.  He  next 
saw  Vanzetti  at  Plymouth.  He  never  asked  to  see  Vanzetti  with  his  hat 
on. 

He  is  now  employed  at  Barney,  Capeman  &  Denham’s  89  Montello 
Street,  Brockton.  It  was  two  or  three  days  after  the  arrest  of  the  men 
that  he  went  to  Brockton.  He  was  not  interested  in  the  case  until  after 
he  saw  the  defendants — after  he  had  been  up  to  the  police  station.  He 
happened  to  be  up  in  town  so  that  is  why  he  happened  to  go  to  the  police 
station.  He  was  up  town  on  business  and  he  went  over  there  to  see  them. 
He  had  no  idea  that  the  men  up  there  were  the  men  he  had  seen  until  he 
saw  them. 

Q.  What  did  you  mean  a  few  minutes  ago  by  telling  me  that  when 
you  went  up  to  Brockton  to  look  at  the  men  you  went  to  look  at  Italians? 
A.  I  had  heard  that  they  were  Italians. 

This  was  before  he  left  Matfield  and  went  to  Brockton. 

Q.  It  isn’t  the  fact  that  you  saw  men  in  the  automobile  that  made 
you  think  they  were  Italians,  is  it?  A.  Yes,  sir. 

Q.  Then  it  is  the  fact  that  you  saw  men  in  the  automobile  is  the 
reason  why  you  say  you  thought  they  were  Italians,  isn’t  it?  A.  As 
there  being  Italians  in  the  automobile  and  hearing  that  they  had  Italians 
held,  I  wanted  to  see  them. 

Q.  Then  my  question  and  your  answer  is,  that  when  you  went  up 
there  from  Matfield  the  men  you  were  looking  for  were  Italians,  isn’t  it, 
then  you  went  to  look  for  Italians,  you  expected  to  find  Italians,  didn’t 
you?  A.  Yes. 

Before  he  went  to  Brockton  he  had  heard  they  were  Italians.  He 
heard  that  on  the  way  coming  up  in  the  electric  car.  He  heard  something 
about  the  shooting  the  night  before  he  went  up  to  the  police  station.  He 
had  not  talked  about  it  to  anyone.  He  had  heard  a  little  at  Cobb’s  store 
the  night  before.  He  did  not  know.  All  he  knew  when  he  started  for 
Brockton  was  that  there  had  been  a  shooting  somewhere. 
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On  the  electric  car  going  up  he  talked  with  a  man  named  Frank 
Chandler  who  lives  in  East  Bridgewater,  works  in  a  store  there.  He  does 
not  recall  what  Chandler  told  him  other  than  that  it  happened  at  South 
Braintree.  He  has  talked  with  Mr.  Stewart  several  times,  the  last  time  a 
month  or  more  ago.  He  cannot  tell  the  day  of  the  week  that  he  went  to 
Brockton.  It  was  a  day  or  two  after  the  arrest. 

Re-cross  Examination 

(By  Mr.  Moore)  The  man  that  spoke  to  him  from  the  car  was  back 
about  40  feet,  the  first  time. 

Q.  And  his  salutation  to  you  was  in  a  loud,  bold  voice,  in  the  English 
phraseology  that  you  saw  fit  to  give,  something  I  believe  to  the  effect 
“What  in  hell  did  you  stop  us  for?”  A.  Yes,  sir. 

Q.  And  the  voice  was  loud  and  full  and  strong  back  40  feet,  is  that 
right?  A.  Yes,  sir. 

At  the  time  the  motor  of  the  automobile  was  running  and  the  train 
was  approaching. 

Q.  The  quality  of  the  English  was  unmistakable  and  clear?  A. 
Why— 

Q.  Is  that  right,  answer  yes  or  no.  What?  A.  Yes. 

Q.  When  you  went  to  the  Brockton  police  station,  did  you  ask  this 
man  that  you  saw  there  to  speak  to  you?  A.  No,  sir. 

Q.  Have  you  ever  heard  him  speak?  A.  Yes,  sir. 

This  was  at  the  Brockton  police  station.  He  spoke  to  the  officer  that 
brought  him  in. 

Q.  In  other  words,  some  one  brought  him  in  and  he  spoke  to  this 
officer.  Is  that  what  you  mean  to  say,  the  two  of  them  standing  side  by 
side?  A.  One  man  was  brought  in  ahead,  and  the  other  back  of 
him. 

Q.  And  they  spoke  to  them?  A.  The  defendants  did  not  speak 
to  each  other. 

Q.  And  do  you  claim  that  you  identified  the  voice?  A.  Yes,  sir. 

He  does  not  remember  what  the  defendant  Vanzetti  did  say  at  the 
Brockton  police  station. 

Q.  Do  you  remember  whether  he  said  anything  or  not?  A.  No, 
sir.  He  just  spoke  anyway. 

Q.  What  did  he  say?  A.  I  don’t  know. 

Q.  You  were  there  to  hear  and  see,  weren’t  you?  A.  Yes,  sir. 

Q.  And  you  had  come  all  the  way  from  your  little  home  down  there 
to  hear  and  see,  had  you?  A.  Yes. 

Q.  That  is  what  you  came  for,  wasn’t  it?  A.  Yes. 

Q.  You  haven’t  any  recollection  of  what  he  said?  A.  No,  sir. 

Q.  Whether  it  was  good  morning  or  good  night?  A.  It  was  not 
either  of  those. 

Q.  Thank  you?  A.  No,  sir,  not  that. 

Q.  What  was  it?  A.  I  couldn’t  say  what  it  was. 
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Q.  Any  idea  in  the  world  what  he  said?  A.  No,  sir. 

Q.  Whether  it  was  good  night,  or  whether  it  was  a  comment  on  the 
weather,  or  what  not?  A.  No,  sir. 

Q.  It  was  a  conversational  tone?  A.  It  was  the  same  gruff  tone 
that  he  used  in  speaking  to  me. 

Charles  L.  Fuller,  called  by  the  Commonwealth,  testified  as  follows : 
He  resides  at  10  Nye  Square,  Brockton  and  is  connected  with  the  Brock¬ 
ton  Enterprise.  He  recalls  the  South  Braintree  shooting  and  thinks  that 
the  date  was  April  15,  1920.  On  Saturday,  the  17th  of  April,  he  and  a 
Mr.  Wind  left  the  stables  at  Brockton  on  horseback  about  2 :30  p.m.  The 
horses  were  kept  at  the  Brockton  Fair  Grounds  and  they  started  out  of 
the  rear  entrance.  They  went  over  in  the  direction  of  West  Bridgewater. 
They  left  the  main  highway  just  over  the  railroad  track  on  Manley  Street 
in  West  Bridgewater  township.  They  took  the  by-path  that  leads  off 
Manley  Street  to  the  right  going  towards  West  Bridgewater,  just  to  the 
south  of  the  railroad  track.  They  turned  into  this  path  and  went,  what 
he  estimates  as  three-quarters  of  its  length,  when  they  came  across  an 
automobile  headed  towards  them.  The  path  was  so  narrow  that  they  had 
to  get  off  their  horses  and  lead  the  horses  by.  The  point  where  they  found 
the  automobile  was  about  between  five  and  six  hundred  feet  from  the  other 
end  of  the  path.  The  path  that  they  were  on  continues  and  comes  back 
on  to  Manley  Street  further  south.  The  path  is  an  old  wood  road,  good 
for  horseback  riding  but  not  for  teams.  The  automobile  was  some  five 
or  six  hundred  feet  from  the  end  of  the  path  towards  which  they  were 
heading.  The  automobile  was  not  in  view  from  any  part  of  Manley  Street. 
It  was  a  Buick  automobile,  seven-passenger.  When  he  got  his  horse  by 
he  happened  to  turn  around,  waiting  a  moment  to  see  how  the  other  man 
got  by  with  his  horse,  and  he  noticed  that  there  was  no  window  in  the 
back  of  the  car.  At  that  time  he  did  not  make  a  careful  examination  of 
the  car.  He  did  make  a  report  to  the  Brockton  police  in  regard  to  the 
car.  In  consequence  of  such  report  he  did  later  return  later,  about  three- 
quarters  of  an  hour  afterwards  with  Officer  Hill,  City  Marshal  Ryan  and 
Mr.  Wind,  to  the  spot  where  the  car  was.  They  were  joined  at  that  point 
later  by  Mr.  Hastings.  All  of  this  was  on  Saturday  afternoon. 

He  did  look  at  the  automobile  both  inside  and  out  when  he  came 
back.  The  car  had  the  appearance  of  having  been  out  over  night.  There 
was  a  little  dampness  around  the  radiator  top.  There  was  some  dust  on 
the  car.  There  were  no  number  plates.  The  rear  window  was  out.  The 
right  hand  curtain  loose.  The  top  of  the  car  was  up  in  place.  There  were 
side  curtains  on  the  car.  On  the  right  hand  side,  he  would  say  that  the 
rear  curtain  and  the  middle  curtain  were  up.  The  front  curtain  was  not 
up  on  either  side.  By  front  curtains  he  means  the  curtain  that  covers 
practically  the  driver.  There  are  practically  three  curtains  on  a  Buick 
car — front,  middle  and  rear.  On  the  left  hand  side  the  left  rear  was  up. 
Whether  the  middle  rear  was  up  or  not  he  cannot  remember.  The  two 
curtains  covering  the  middle  and  the  rear  on  the  right  were  up.  The  rear 
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was  up  on  the  left.  He  does  not  remember  whether  the  middle  on  the  left 
was  up  or  not.  The  front  curtain  was  up.  The  curtain  on  the  right  hand 
side,  he  thinks  it  was  the  middle  curtain,  was  loose  at  the  bottom. 

It  was  a  fairly  clear  day,  inclined  to  cloudiness.  There  had  been  no 
rain  that  day;  he  does  not  remember  about  the  night  before. 

He  noticed  the  number  plates  on  the  car  were  off ;  that  there  was  no 
glass  in  the  rear  curtain,  and  that  there  was  water  dripping  apparently 
from  the  front  fenders,  as  if  there  had  been  dampness  or  rain  the  night 
before.  When  he  looked  into  the  back  of  the  car  there  was  something  in 
there.  It  was  either  a  robe  or  a  coat,  he  can’t  tell  which.  There  was  some 
article  of  clothing  in  there,  and  Mr.  Hill,  while  the  witness  was  there, 
picked  up  some  money  from  the  front  seat — change.  The  witness  backed 
the  car  out  himself.  He  backed  the  car  towards  the  intersection  of  the 
path  with  Manley  Street  from  which  the  car  had  apparently  been  driven 
in.  There  were  tire  tracks  at  the  entrance  to  the  pathway  towards  Bridge- 
water — that  is  the  south  entrance.  They  entered  upon  this  path  from 
Manley  Street  at  the  north  end  and  the  point  of  exit  of  the  path  on  to 
Manley  Street  is  the  south  end. 

His  recollection  is  that  there  were  tire  tracks  at  both  sides  of  the 
south  entrance  of  the  path,  the  smaller  tire  tracks  being  to  the  south  of 
the  south  entrance.  By  smaller  tire  tracks  he  means  a  tire  track  smaller 
than  those  he  thinks  made  by  a  Buick  car — “tracks  of  a  smaller  car — 
smaller  tire.”  He  does  not  recall  any  tire  tracks  beyond  the  entrance. 
The  tracks  apparently  came  into  the  path,  one  from  one  side  and  one  from 
the  other  side.  The  smaller  tracks  apparently  were  not  the  tracks  of  a 
Buick  car. 

When  he  backed  the  car  out  he  did  not  notice  anything  else  about  it, 
or  anything  else  in  it  that  he  can  recall.  The  glass  from  the  rear  curtain 
at  the  back  of  the  car  was  on  the  bottom  of  the  car  on  the  floor  when  he 
saw  it.  At  the  time  he  did  not  notice  anything  about  either  side  of  the 
car.  The  car  was  taken  from  his  hands  at  that  time.  He  understood  it 
went  to  the  police  station.  Officer  Hill  took  the  car  from  him.  That  was 
the  last  that  he  saw  of  the  car  at  that  time. 

Mr.  Wind  was  with  him  at  the  time  and  they  both  made  the  report 
and  then  both  he  and  Mr.  Wind  went  back  to  the  scene  where  the  car  was. 
He  could  not  tell  from  the  appearance  of  the  tracks  to  which  he  testified 
how  recent  they  were.  They  were  fairly  clearly  defined.  The  soil  at  the 
entrance  to  the  wood  road  is  inclined  to  be  sandy.  He  does  not  recall  see¬ 
ing  any  tracks  behind  the  car  at  or  near  the  place  where  it  was  found.  He 
did  notice  at  the  time  the  condition  of  the  tires.  He  does  not  know  as  he 
noticed  whether  he  noticed  the  make  or  not.  He  would  not  say  that  there 
were  any  ribs  or  indentations  of  any  kind  on  the  tires.  He  does  not  think 
there  was  a  spare  tire  on  the  car. 

Cross-Examination 

(By  Mr.  McAnarney)  He  believes  that  it  was  about  half  past  three 
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when  they  found  the  car.  That  afternoon  the  sun  was  overcast.  Does  not 
recall  what  the  forenoon  was.  He  did  not  make  much  of  an  examination 
of  the  car  before  he  communicated  with  the  police.  He  did  notice  that 
there  was  no  number  plate  and  the  window  glass  was  out  of  the  window. 

Mr.  Wind  accompanied  him  while  he  went  to  communicate  with  the 
police.  Mr.  Wind  did  not  come  back  with  him.  Mr.  Hastings  of  Campello 
did  come  back  with  him.  He  communicated  with  the  Brockton  police  by 
telephone  from  Albert  Manley’s  home.  He  met  Mr.  Hastings,  who  was 
on  horseback,  just  as  he  started  back  to  the  car.  The  two  of  them  came 
back  together.  They  waited  at  the  south  entrance  of  the  path  until  the 
officers  arrived.  They  were  looking  the  car  over  after  the  police  arrived 
for  perhaps  15  minutes.  He  does  not  recollect  what  kind  of  tires  there 
were  on  the  car.  The  tires  were  well  blown  up.  He  did  have  the  opinion 
that  the  tires  were  in  good  condition.  The  smaller  tire  tracks  from  the 
south  were  made  by  a  car  that  had — well,  it  was  not  a  smooth  tread.  It 
was  kind  of  a  block  tread.  It  did  not  bring  to  his  mind  any  particular 
make  of  tire.  He  remembers  that  it  was  kind  of  block  shape.  He  would  not 
say  it  was  a  square,  but  it  was  different  from  a  smooth  tread.  He  would 
not  say  it  was  triangular;  he  does  not  know.  He  does  not  recall.  There 
was  some  irregularity  but  it  is  not  clearly  defined  in  his  mind.  He  could 
not  place  it  to  any  particular  make  of  tire.  He  does  not  recollect  the  tracks 
made  by  the  car  coming  from  the  north.  He  has  no  recollection  of  any¬ 
thing  distinctive  oh  those  marks  made  by  the  car  coming  from  the  north. 

He  does  not  know  the  size  of  a  tire  on  a  seven-passenger  Buick.  He 
used  a  34  x  4 Vo  on  a  5-passenger  Buick.  The  degree  of  inflation  of  a  tire 
determines  the  width  of  the  track  made  by  the  tire.  He  backed  the  car 
out  to  the  street.  He  examined  it  fairly  carefully.  He  thinks  that  he 
has  told  all  the  marks  that  he  saw  on  the  car.  He  does  not  recall  any 
bullet  marks  on  the  car. 

Q.  Was  your  examination  sufficient  to  enable  you  to  say  if  there  was 
a  bullet  mark  on  there  that  you  would  have  seen  it?  A.  If  it  had 
been  noticeable  I  would  have,  to  the  naked  eye. 

Q.  If  there  was  a  bullet  hole  that  went  right  through  the  door  of 
the  car,  you  would  have  seen  it.  A.  If  it  went  through  the  door  of 
the  car,  yes. 

There  was  no  bullet  hole  through  the  door  of  the  car  that  he  saw. 

Q.  Your  examination  was  such  so  that  if  there  was  one  there  that 
went  clear  through,  you  would  have  seen  it?  A.  If  it  went  clear 
through. 

Q.  So  that  there  was  no  bullet  hole  in  the  door  that  went  clear 
through  the  door  of  the  car,  that  you  looked  at,  was  there?  A.  I  did 
not  see  any. 

He  examined  the  car  both  inside  and  out. 

Q.  You  have  answered  me  previously  that  if  there  was  a  bullet  hole 
that  went  clear  through,  that  your  examination  was  such  that  you  would 
have  noticed  it?  A.  I  think  so. 

There  appeared  to  be  rust  on  the  radiator  cap  and  a  dripping  of 
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moisture  from  the  fenders,  particularly  on  the  right  front  fender.  He  is 
business  manager  of  the  Brockton  Enterprise. 

Q.  Well,  is  it  fair  to  assume  from  your  connection  with  that  paper, 
and  your  paper  deals  in  news,  that  your  mind  was  fairly  searching  as 
you  examined  that  car,  wasn’t  it?  A.  Yes,  sir. 

He  does  not  recall  any  spare  tire.  He  thinks  there  was  a  spare  rim 
on  the  car. 

The  soil  on  the  farthest  south  track  at  the  Manley  Street  entrance  to 
the  wood  road,  was  more  sandy  than  it  was  on  the  other  side  of  the  en¬ 
trance.  There  were  more  leaves  and  more  grass  on  the  north  side  of  the 
entrance.  He  would  say  that  the  tracks  further  south  were  more  distinc¬ 
tive.  He  would  not  want  to  say  whether  the  two  tracks  indicated  that 
they  had  been  made  about  the  same  period  of  time  or  not.  He  examined 
the  ground  in  the  immediate  vicinity  of  the  car,  not  so  much  for  anything 
in  particular  as  everything  in  general.  He  found  nothing. 

He  had  ridden  over  this  wood  path  many  times  before.  It  is  used  by 
horseback  riders. 

Re-direct  Examination 

(By  Mr.  Williams) 

Q.  From  your  observation  and  examination  of  the  car  are  you  pre¬ 
pared  to  say  there  was  no  bullet  hole  in  the  car  or  that  you  did  not  ob¬ 
serve  one?  A.  I  did  not  observe  one. 

Re-cross  Examination 

(By  Mr.  McAnarney)  He  was  interviewed  by  Mr.  Callahan  on  the 
30th  of  March  1921.  Mr.  Callahan  had  a  stenographer  with  him.  He  does 
recall  being  asked  by  Mr.  Callahan  about  a  bullet  hole  in  the  door.  He 
does  remember  being  asked  by  Mr.  Callahan  the  question  “Did  you  hear 
anybody  say  anything  that  would  lead  you  to  believe  there  was  a  bullet 
hole  through  one  of  the  rear  doors?”  and  his  answer  “I  heard  nothing 
said  to  my  knowledge  about  a  bullet  hole.” 

In  some  conversation  with  Mr.  Callahan  he  does  remember  telling  Mr. 
Callahan  that  when  the  car  was  in  the  path  he  only  saw  the  left  side,  but 
when  the  car  was  backed  out  he  saw  the  right  side ;  that  he  thought  that 
if  there  was  any  noticeable  bullet  hole  there  he  should  have  noticed  it. 
He  remembers  having  told  Mr.  Callahan  that  if  there  had  been  a  bullet 
hole  in  either  of  the  rear  doors  he  ought  to  have  seen  it. 

Max  E.  Wind,  called  by  the  Commonwealth,  testified  as  follows:  He 
resides  in  Brockton  and  is  engaged  in  the  leather  business.  He  was  with 
Mr.  Fuller  on  Saturday,  April  17,  1920  when  they  found  an  automobile  in 
the  woods.  He  judges  the  time  to  have  been  about  half  past  three  or  four. 

They  found  the  automobile  on  a  narrow  wood  road  or  path  leading 
off  of  Manley  Street,  immediately  beyond  the  railroad  track  and  returning 
to  Manley  Street  further  south.  They  found  the  automobile,  he  would 
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judge,  around  600  feet  from  the  south  entrance  and  about  fifteen  or  eight¬ 
een  hundred  feet  from  the  north  entrance.  The  car  was  standing  mid¬ 
way  of  the  road  facing  in  a  northerly  direction  and  running  parallel  with 
the  pathway  so  that  they  had  to  dismount  from  their  horses  in  order  to 
get  around  the  car.  There  were  no  numbers  on  the  car.  The  back  window 
was  out ;  it  was  a  Buick  car,  7-passenger,  dark  green  in  color.  He  reported 
the  finding  of  the  car  to  the  Brockton  police  station.  He  was  there  when 
Marshal  Ryan  and  Officer  Hill  arrived.  The  car  was  backed  out  on  to 
the  main  road  and  then  they  took  it  out  of  there;  it  had  to  back  out.  He 
did  not  notice  any  tire  tracks  back  of  the  car  at  any  place  between  the  car 
and  the  highway.  He  did  not  look  inside  of  the  car. 

Q.  Did  you  look  the  car  over  carefully?  A.  Why,  on  the  out¬ 
side  I  looked  around. 

The  automobile  looked  dusty.  April  17th  was  a  good  day;  he  does 
not  remember  the  day  before;  has  no  recollection  as  to  whether  there 
had  been  rain  or  not.  There  was  no  tire  on  the  rear  of  the  car.  The  top 
of  the  car  was  up.  He  thinks  the  sides  were  up  on  the  left  hand  side.  He 
is  not  sure  but  thinks  they  were. 

Cross-Examination 

(By  Mr.  Jeremiah  McAnarney)  His  attention  was  particularly  di¬ 
rected  to  the  car  by  the  fact  that  there  were  no  number  plates  on  it.  He 
accompanied  Mr.  Fuller  to  the  telephone;  he  did  not  come  back  with  Mr. 
Fuller;  he  did  come  back  later.  He  was  there  when  Mr.  Fuller  got  into 
the  car  and  backed  it  out  to  the  road.  He  was  around  outside  of  the  car 
while  they  looked  and  talked  it  over  and  finally  went  away.  He  thinks 
it  was  about  18  minutes  or  more  before  they  went  out  of  there.  All  the 
tires  were  in  good  condition;  could  not  tell  whether  there  was  an  extra 
rim  or  not  on  the  rear  of  the  car.  He  did  not  look  the  car  over  at  all.  He 
did  not  look  at  the  doors  at  all.  He  did  not  look  at  the  fender. 

Q.  You  looked  at  the  hood?  A.  Well,  I  perhaps  looked  at  the 
whole  thing,  yes. 

Q.  Well,  I  will  assume  you  looked  at  the  whole  thing.  You  looked 
the  whole  thing  over  pretty  carefully,  didn’t  you?  A.  Yes. 

Q.  When  you  left  there  you  were  pretty  clear  in  your  mind  that  you 
saw  no  bullet  hole  in  that  car?  A.  I  haven’t  seen  any. 

Q.  During  the  discussion  and  examination  of  this  automobile  by 
you,  Mr.  Fuller,  the  police  officials  or  any  inspector  that  may  have  arrived 
there,  if  they  did,  there  was  no  mention  made  whatever  of  any  hole  in 
the  side  of  that  automobile,  was  there?  A.  No. 

There  was  no  mention  made  of  any  bullet  holes  through  the  door. 

William  S.  Hill,  called  by  the  Commonwealth,  testified  as  follows: 
He  is  a  police  officer  for  the  city  of  Brockton  and  resides  at  55  Elm  Avenue, 
Brockton.  He  had  been  on  the  police  force  about  five  years  and  was  on 
the  force  on  April  17,  1920. 
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He  went  to  West  Bridgewater  on  April  17th  at  a  quarter  of  four  in 
response  to  a  telephone  call.  He  was  accompanied  by  City  Marshal  Ryan. 
He  went  to  Manley  Street  down  near  the  poor  farm  in  Cochesett,  toward 
West  Bridgewater.  They  left  their  automobile  at  the  side  of  the  road  and 
went  up  a  cart  path  about  600  feet,  he  would  say,  and  found  a  Buick  car. 
When  they  arrived  Mr.  Fuller,  Mr.  Wind  and  Mr.  Hastings  were  there. 
The  car  was  a  7-passenger  Buick,  he  would  say,  1920  model,  black ;  painted 
with  a  stripe  around  the  top  about  11/2  inches  from  the  edge.  The  car 
was  facing  almost  north.  The  curtains  on  both  sides  on  the  rear  and  the 
middle  curtain  were  down — they  were  fastened  at  the  top  and  loose  at 
the  bottom.  The  curtains  by  the  driver’s  seat  were  not  up.  There  was 
no  spare  shoe  on  the  rear,  if  he  remembers  rightly.  Inside  of  the  car  was 
an  overcoat  of  brown  mixed  goods  and  a  plate  glass  window  that  came 
out  of  the  rear  curtain,  and  a  strip  of  felt,  kind  of  hard  felt,  full  of  tacks 
that  went  in  and  held  the  window  in  place,  and  he  also  found  62  cents  in 
change.  The  change  was  under  the  back  edge  of  the  front  seat  on  the — 
right  along  on  the  wood,  with  the  cover  to  the  tool  box. 

The  window  was  lying  on  the  floor  in  the  back  of  the  tonneau.  The 
strip  of  felt  was  lying  on  top  of  the  glass.  The  coat  was  also  right  there. 
The  glass  fitted  the  back  window  of  the  car.  The  strip  of  felt  with  the 
tacks  in  it  was  what  held  the  glass  in  place.  There  was  one  strip  of  felt. 
The  car  was  dusty  and  dirty.  He  looked  into  the  tank,  it  was  half  full  of 
gas  and  the  water  and  oil  were  all  right.  There  were  no  number  plates 
on  it.  He  did  not  take  the  numbers  of  the  car  at  that  time.  He  believes 
that  Mr.  Fuller  got  in  and  backed  the  car  out  of  the  wood  road,  and  when 
Mr.  Fuller  got  the  car  to  the  street,  he  the  witness,  got  in  and  drove  it  to 
the  station  and  the  City  Marshal  followed  in  his  car.  When  they  got  to 
the  station  he  made  a  further  examination  of  the  car. 

Q.  I  am  just  asking  you  what  you  found?  A.  I  looked  for  the 
number  and  I  did  not  find  it.  There  was  this  tag  was  chipped  off,  chiseled 
off  the  back  part  of  the  frame. 

Q.  Did  you  find  anything  else  about  the  car?  A.  No,  sir, — 
yes,  I  found  down  there  in  the  garage,  I  found  a  bullet  hole  in  the  right 
rear  door.  ...  It  was  nearer  the  edge  of  the  door,  on  the  back  edge. 

The  car  was  kept  in  the  station  a  few  days  and  then  it  was  turned 
over  to  the  State  police.  He  saw  it  a  few  days  after  they  took  it.  He  has 
not  seen  it  recently.  He  got  no  numbers  from  any  part  of  the  engine  or 
frame. 

Q.  Anything  else  that  you  saw  about  the  car  that  you  have  not  told 
us  about?  A.  I  think  not. 

Mr.  Williams.  If  your  Honor  please,  I  would  like  to  show, — it  is 
now  seventeen  minutes  past  eleven — I  would  like  to  show  this  car  to  the 
jury,  and  so  that  there  may  be  no  question — 

The  Court.  He  has  not  testified  yet  to  whom  it  was  turned  over  of 
the  State  police.  The  car  was  turned  over.  There  is  no  evidence  that  is 
the  car  to  be  viewed  by  the  jury. 

Mr.  Williams.  If  your  Honor  will  allow  me  to  finish,  I  was  going 
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to  suggest  what  I  had  in  mind  was  to  ask  the  witness  to  step  down  and 
inspect  the  car,  which  I  understand  is  now  outside  the  door,  and  then  re¬ 
call  him  to  the  stand  and  see  if  he  can  identify  that  car  as  preliminary 
to  taking  the  jury  down  as  long  as  it  is  nearly  intermission,  or  I  thought 
you  might  suspend  for  the  moment  in  doing  it. 

The  Court.  Any  objection,  gentlemen,  to  his  stepping  down  and 
looking  at  the  car? 

Mr.  Jeremiah  McAnarney.  We  don’t  object  to  his  making  any  ex¬ 
amination  he  wants  to. 

The  Court.  All  right. 

*  *  *  * 

“Q.  (By  Mr.  Williams)  Mr.  Hill,  at  my  request  did  you  just  go 
down  outside  of  the  court  house  and  inspect  an  automobile  which  is  there? 
A.  I  did. 

Q.  Is  that  the  car  which  you  took  from  the  woods  at  Bridgewater 
on  April  17,  1920?  A.  It  is. 

Mr.  Moore.  I  object. 

The  Court.  Admitted. 

Mr.  Moore.  I  will  reserve  an  exception,  your  Honor. 

The  Court.  Do  you  desire  to  be  heard  on  the  question,  gentlemen? 
I  will  do  either  one  of  two  things  that  you  decide.  I  will  hear  you  at  the 
desk,  or  I  will  dismiss  the  jurors  for  a  few  minutes  while  the  matter  is 
being  considered  by  the  Court.  You  may  strike  from  the  record,  for  the 
time  being,  ‘I  will  hear  you.’  Are  you  going  to  ask  now  for  a  view,  Mr. 
Williams  ? 

Mr.  Williams.  I  am,  your  Honor;  I  am  going  to  ask  to  have  the 
jury  inspect  it. 

The  Court.  Counsel  on  the  other  side,  then,  can  be  informed  of  that 
in  connection  with  this  question. 

Mr.  McAnarney.  I  had  in  mind  that  would  follow. 

Mr.  Williams.  I  should  ask  the  witness  to  go  down  and  point  out 
to  the  jury,  and  for  them  to  inspect  the  car. 

Mr.  McAnarney.  And  to  that  at  present  we  object,  if  your  Honor 
please. 

The  Court.  I  will  ask  you  now,  do  you  prefer  to  consider  the  ques¬ 
tion  at  the  bench,  or  do  you  desire  that  I  exclude  the  jury  while  the  matter 
is  being  considered? 

Mr.  McAnarney.  I  will  take  your  Honor’s  convenience  and  judgment 
on  that. 

The  Court.  Well,  it  is  safer  always  to  excuse  the  jury,  therefore  I 
will  excuse  you.  Sometimes  it  has  been  known  for  jurors  to  overhear 
what  is  said  at  the  bench  by  parties  when  a  matter  is  being  discussed. 
If  they  are  in  their  own  room,  why,  we  know  then  there  is  no  danger. 
You  may  retire  to  your  room. 

(The  jury  retires  to  the  jury  room  and  the  following  discussion  is 
had  in  the  absence  of  the  jury.) 

The  Court.  Now,  I  will  hear  you. 
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Mr.  Moore.  If  your  Honor  please,  this  I  feel  is  doing  by  indirection 
what  I  feel  when  the  times  comes  a  proper  objection  can  be  framed  to. 
In  other  words,  this  is  an  indirect  way  of  getting  this  automobile  now  in 
the  possession  of  the  State  police  into  this  record.  Our  contention  briefly 
is  first,  that  there  has  been  no  connection  sufficient  to  warrant  the  intro¬ 
duction  of  this  car  established  as  between  these  defendants  and  this  car. 
In  other  words,  the  connection  of  these  defendants  with  the  car  itself  is 
not  established  sufficiently  to  warrant  the  introduction.  Second,  the  de¬ 
scription  of  the  car — 

The  Court.  How  much  evidence  do  you  think,  as  a  matter  of  law, 
is  required  to  allow  the  evidence  to  be  admitted?  As  I  understand,  my 
duty  is  simply  to  admit  evidence  that  tends  to  prove  a  certain  proposition, 
or  evidence  which  has  some  relationship  to  some  fact  in  issue, — either 
some  fact  related  to  the  ultimate  fact,  or  the  ultimate  fact  itself.  That 
is  all.  Do  I  understand  you  to  claim  there  is  no  evidence  here  that  would 
warrant  me  submitting  this  question  to  the  jury,  that  the  defendants 
were  in  a  certain  Buick  car? 

Mr.  Moore.  Our  contention  is,  your  Honor,  that  there  is  not  suffi¬ 
cient  evidence  to  warrant  the  introduction  of  this  car  as  the  car  which 
has  been  referred  to  by  the  various  witnesses.  In  other  words,  there  is 
no  description  of  any  particular  car  sufficient  to  warrant — 

The  Court.  There  is  evidence  that  there  is  a  seven-seated-passenger 
Buick  car,  isn’t  there  ? 

Mr.  Moore.  There  is  evidence  of  a  seven-seated,  and  also  evidence 
of  a  five-seated ;  there  is  evidence  of  a  black  car,  a  blue  car,  a  green  car — 

The  Court.  That  is  all  a  question  for  the  jury  to  say,  is  it  not? 

Mr.  Moore.  Now,  we  are  down  to  a  specific  car.  Now,  in  so  far  as 
the  general  evidence  has  been  given,  it  has  been  of  various  descriptions 
of  a  car  variously  described  as  a  seven  and  five-passenger,  possibly  a  Buick, 
not  affirmatively  a  Buick,  uniformly  by  any  means — 

The  Court.  Suppose,  under  our  law,  that  ten  people  said  it  was  an 
Oldsmobile  and  one  person  said  it  was  a  Buick.  You  know,  under  our  law, 
it  would  be  my  duty  to  submit  that  question  of  fact  to  the  jury.  The 
Court  does  not  pass  upon  the  weight  of  the  evidence ;  the  Court  only  passes 
upon  evidence  that  tends  to  prove  something,  and  if  one  man  said  it  was 
a  Buick  car  and  ninety-nine  said  it  was  not,  it  would  be  the  duty  of  the 
Court  to  submit  that  question  to  the  jury  and  the  jury  to  determine  its 
weight. 

Mr.  Moore.  I  am  differentiating,  your  Honor,  between  the  type  of 
testimony  that  has  been  coming  in,  of  witnesses  who  say  that  the  defen¬ 
dants  rode  in  various  kinds  of  a  car,  variously  described,  I  am  differen¬ 
tiating  between  that  kind  of  testimony  and  the  introduction  of  a  physical 
car  found  in  the  woods  out  here  at  a  point  utterly  unrelated  to  these  de¬ 
fendants.  In  other  words,  there  is  absolutely  no  evidence  in  this  record 
connecting  these  defendants  with  that  isolated  point  in  the  woods  at  this 
time,  and  yet  a  car  found  in  the  woods  is  allowed  to  be  introduced  in  the 
record. 
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Now,  our  objection  further  goes  to  the  question  of  the  continuity  of 
the  history  of  that  car  as  an  exhibit.  First,  the  car  is  found  by  Mr.  Fuller 
and  Mr.  Wind.  It  is  then  turned  over  to  the  Brockton  police  by  them. 
The  description  of  the  car  as  they  gave  it  at  that  time  is  lacking  in  a  very 
vital  feature  of  the  identity  of  that  car — I  am  referring  to  the  matter  of 
the  bullet.  It  then  goes  into  the  hands  of  the  local  Brockton  police,  who 
hold  it  an  indefinite  period  of  time,  one,  two  or  three  days,  exactly  I  don’t 
know.  Then  it  goes,  apparently,  to  the  State  police,  and  then  from  then 
on  until  this  date — I  think  I  speak  advisedly  when  I  saw  that  car  has 
been  in  constant  use,  covering  this  entire  territory,  used  in  the  investiga¬ 
tion  of  the  particular  facts,  in  this  case,  used  to  go  to  various  points  in 
this  county — 

The  Court.  What  has  that  got  to  do  with  this,  Mr.  Moore?  You 
are  arguing  now  about  something  that  is  not  in  evidence,  about  the  use 
of  this  car.  That  has  absolutely  nothing  to  do  with  this  issue. 

Mr.  Moore.  I  think,  your  Honor,  this  goes  to  the  introduction  of 
this  specific  car  itself. 

The  Court.  There  is  no  evidence  to  that  effect.  There  is  no  evidence 
at  all  that  this  car  has  been  all  through  this  county,  or  was  constantly 
in  use.  You  are  outside  of  the  testimony. 

Mr.  Moore.  My  objection,  in  response  to  this  particular  question 
now  pending,  is  that  it  is  an  attempt  to  do  by  indirection  what  we  believe 
they  cannot  do  directly,  namely,  we  believe  that  the  car  itself  is  not  sub¬ 
ject  to  introduction  as  an  exhibit  by  reason  of  its  having  lost  its  con¬ 
tinuity  in  its  history  as  an  exhibit  in  this  case,  yet,  by  the  indirect  use  of 
this  witness  saying  that  it  is  the  same  car  they  do  by  indirecton  what 
we  contend  that  at  the  proper  time  they  could  not  do  directly. 

Now  we  have  no  way  of  effectively  controverting  this  character  of 
testimony  that  is  now  sought  to  be  introduced.  This  car,  I  take  it,  is  not 
subject  to  introduction  itself  by  reason  of  the  facts  that  I  have  indicated 
heretofore.  If  it  cannot  be  introduced  itself,  then  I  don’t  believe  a  wit¬ 
ness  can  be  allowed  to  take  the  witness  stand  and  say  that  he  went  down 
here  on  the  public  highway  and  saw  a  car  which  is  the  same  car  that  he 
found  somewhere  else  or  saw  somewhere  else. 

The  Court.  Have  you  seen  the  case  of  Commonwealth  v.  Feci,  where 
a  shovel  was  found  near  the  place  where  the  deceased  was  buried,  and 
in  that  case  there  was  testimony  that  the  shovel  so  found  was  similar  to 
the  one  that  was  seen  upon  the  premises  of  the  defendant?  Objection 
was  made,  and  the  Supreme  Court  said  it  was  competent, — similarity 
alone. 

Mr.  Moore.  I  will  state  frankly,  your  Honor,  I  have  not  seen  that 

case. 

The  Court.  It  is  a  recent  case. 

Mr.  Moore.  Two  vital  questions  are  here,  two  vital  criteria  to  the 
introduction.  First,  the  insufficiency  of  the  identification,  and,  secondly, 
that  the  car  which  has  gone  through  so  many  hands,  has  been  used  by 
so  many  persons,  has  been  used  for  purposes  utterly  foreign  to  this  case, 
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and  in  the  hands  of  the  State  police  and  the  Brockton  police,  that  it  is 
not  now  subject  to  introduction.  In  other  words,  reverse  the  situation. 
Suppose  this  were  a  matter  of  a  revolver  or  a  bullet,  or  a  matter  of  cloth¬ 
ing,  would  there  be  any  question  that  the  proper  method  would  be  to  show 
that  the  revolver  or  the  bullet  had  come  into  the  hands  of  Mr.  Jones,  and 
that  Mr.  Jones  had  transferred  it  to  Mr.  Smith,  and  that  Mr.  Smith  had 
not  allowed  it  to  go  out  of  his  possession  until  such  and  such  a  date  when 
it  appeared  on  the  witness  stand  here.  In  fact,  I  feel  I  am  confirmed  by 
the  action  of  the  district  attorney  himself,  who  made  a  motion  in  this 
case  for  an  impounding  order  for  this  car.  As  I  understand,  the  impound¬ 
ing  order  was  not  acted  upon,  as  I  am  advised,  but  the  car  itself  was  used, 
and  was  used*  as  I  am  advised,  for  a  great  variety  of  purposes,  and  has 
been  commonly  used  by  the  State  police. 

The  Court.  Am  I  to  take  that  as  evidence? 

Mr.  MooRe.  Of  course  not,  your  Honor. 

The  Court.  I  submit  you  ought  not  to  argue  to  the  Court  on  some¬ 
thing  that  is  not  in  evidence,  that  I  have  no  right  to  consider. 

Mr.  Moore.  This  is  simply  getting  to  the  point  that  they  are  now 
seeking  to  do  by  indirection  what  We  contend  they  cannot  be  allowed 
to  do  directly  when  the  time  ahised.  They  are  asking  this  witness  to 
go  down  and  identify  a  thing  which  is  not  subject  to  introduction  as 
an  exhibit. 

The  Court.  Do  you  care  to  be  heard,  Mr.  McAnarney? 

Mr,  McAnarney.  Well,  if  your  Honor  please,  just  to  these  two 
points  only — not  only,  I  don’t  care  to  limit  the  scope  of  my  objection, 
but  in  view  of  the  fact  that  no  witness  has  said  that  this  is  the  car 
that  the  defendants  were  in,  and  in  view  of  the  fact  that  there  is  no 
evidence  of  this  car  from  April  17th  until  today,  I  object  to  the  intro¬ 
duction  of  evidence  that  that  is  the  car,  without  limiting  my  full  objective 
rights. 

THE  Court.  I  will  hear  you,  Mr.  Katzmann. 

MR.  Katzmann.  May  it  please  your  Honor,  the  Commonwealth 
does  not  intend  to  do  something  indirectly.  The  Commonwealth  intends, 
by  the  offer  that  Mr.  Williams  has  made,  to  offer  this  car  noW  as  an 
exhibit  in  this  case.  Would  my  brother  contend  that  if  in  the  case  of 
weapons,  after  they  were  taken  from  the  defendant,  weapons  that  it 
Was  alleged  that  had  killed,  and  then  an  expert  representing  the  Common¬ 
wealth  has  discharged  the  weapdns  for  purposes  of  experiment  to  ascer¬ 
tain  the  effect,  if  any,  upon  bullets  in  it  thousands  of  times  between  the 
fihie  that  the  weapon  was  taken  from  the  defendant  and  it  was  introduced 
as  an  exhibit  in  court,  that  it  coUld  not  thereby  be  introduced  as  evidence? 
The  Whole  history  of  the  law  of  evidence  in  this  Commonwealth  is  to 
the  contrary.  In  this  very  case,  it  is  to  the  contrary  already. 

Now,  it  has  been  suggested  there  is  an  insufficiency  of  identification 
or  connection  between  these  parties  and  these  defendants.  1  call  your 
Ifonor’s  attention  to  the  many  descriptions  that  have  been  given  already, 
identifying  and  connecting  these  two  defendants  at  the  Scene  of  the  killing, 


340 


the  flight  of  a  car  answering  that  description,  with  these  defendants  seen 
at  the  beginning  of  that  flight  in  a  car  answering  this  description,  the 
course  of  the  flight  of  that  car  bringing  it  in  the  vicinity  of  where  the  car 
was  found.  It  has  been  suggested  that  the  evidence  fails  to  disclose  that 
this  place  is  in  any  way  related  to  these  defendants.  Julia  Kelliher  testi¬ 
fied  that  the  car  was  going  west  towards  West  Bridgewater,  a  car  bearing 
a  certain  number,  parts  of  which  she  got  as  were  of  the  same  number 
given  by  the  witness  Carrigan,  who  got  the  exact  number  of  the  car  seen 
at  the  murder.  In  at  least,  on  the  average,  three  out  of  four  identifying 
witnesses  as  to  the  car  have  testified  that  the  rear  glass  window  was  out 
of  the  car  at  the  scene  of  the  murder,  and  in  the  flight  of  the  car  from  the 
scene  of  the  murder,  and  the  car  found  was  a  Buick  car  with  the  plate 
glass  window  out ;  the  fact  that  the  side  curtains  were  not  fastened  at  the 
bottom,  and  that  the  side  curtains  of  this  car  were  found  not  fastened 
at  the  bottom ;  the  fact  that  at  the  scene  of  the  murder  there  was  no  spare 
tire  on  the  rear  of  this  car,  and  the  fact  that  when  this  car  was  found 
there  was  no  spare  tire  on  the  rear  of  the  car ;  the  fact  that  it  was  a  dark- 
colored  Buick,  the  fact  that  it  was  a  seven-passenger  Buick,  the  fact  that 
it  has  been  testified  to  it  was  a  seven-passenger  Buick  of  1920  model  by 
some  witnesses,  and  the  fact  that  this  is  a  1920  Buick.  These  questions 
go  to  the  weight  of  the  evidence,  not  to  the  admissibility  of  the  car  as 
an  exhibit. 

There  is  a  vast  distinction  between  admissibility  and  the  question  of 
the  weight  of  the  evidence  when  admitted,  and  that  distinction,  it  seems 
to  me,  my  brothers  have  not  made. 

Further  than  that,  the  jury  have  viewed  the  scene,  and  they  know 
the  relation  of  this  scene  to  the  matter,  and  the  witness  Reed,  the  last 
witness  of  yesterday,  testified  positively  that  the  man  in  the  front  seat 
at  the  right  of  the  driver  was  the  defendant  Vanzetti,  showing  that  they 
had  gone  to  a  point  nearby  and  even  beyond  the  place  where  this  car  was 
found.  There  is  further  evidence  that  the  occupants  of  this  car  were  at 
the  scene  of  the  murder,  were  discharging  firearms  and  Officer  Hill,  the 
last  witness  who  is  still  on  the  stand,  has  testified  to  a  bullet  hole  that  he 
found  when  they  found  the  car  and  examined  it  at  the  police  station. 

On  these  facts  we  argue,  not  only  that  Officer  Hill  be  allowed  to  point 
it  out,  but  we  offer  that  car  now  as  an  exhibit  of  the  Commonwealth. 

The  Court.  It  is  one  of  the  exceptions,  of  course,  to  the  general  rule 
that  an  ordinary  witness  cannot  express  an  opinion.  The  ordinary  wit¬ 
ness  can  express  an  opinion  when  that  opinion  is  based  upon  personal 
observation.  I  am  dealing  now  simply  with  the  question  of  the  competency 
of  evidence,  and  evidence  is  competent  when  it  tends  to  prove  a  proposition. 
If  a  witness  expresses  an  opinion  it  is  the  same  car,  it  is  competent  if  he 
says  it  looks  like  the  same  car,  he  has  a  right  to  give  that  opinion. 

Evidence  to  be  competent  need  not  be  proven  to  an  absolute  certainty, 
or  to  a  certainty.  If  there  is  some  degree  of  certainty,  then  the  evidence 
becomes  competent ;  to  what  extent  is  its  probative  effect  rests  entirely  with 
the  jury.  Our  courts  have  repeatedly  decided  that  question. 
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As  I  said,  in  the  case  of  Commonwealth  v.  Feci — there  is  another  in 
the  240th,  and  another  one,  I  think,  in  the  270th — where  a  man  gave  simply 
it  was  his  opinion  or  impression  which  was  based  upon  personal  knowledge 
as  to  identification,  and  they  say  that  was  competent.  Its  weight  is  for 
the  jury;  the  court  has  absolutely  nothing  to  do  with  that  proposition. 

And  in  addition  to  what  the  district  attorney  said,  there  is  one  part  of 
the  testimony  here  to  which  he  did  not  refer.  When  Mr.  Neal  first  saw 
this  car,  the  window  in  the  rear  was  in.  Later  when  he  saw  it  going,  the 
window  was  out,  and  that  has  been  testified  to  by  many  witnesses.  There 
is  evidence  here  tending  to  prove  that  the  glass  was  in  the  body  of  this  car 
and  that  there  was  some  felt,  and  that  it  fitted  perfectly  the  rear  window. 
Question :  Isn’t  that  some  evidence  tending  to  prove  that  it  was  the  same 
car?  Whether,  in  fact,  it  does  or  not  is  for  the  jury.  I  have  nothing  to 
do  with  that.  All  I  do  is  to  pass  upon  competency,  whether  it  is  something 
that  tends  to  prove  something,  and,  in  my  judgment  there  is  here  evidence 
that  will  warrant  me  in  saying  to  a  jury,  ‘You  may  consider  this  evidence, 
you  may  take  this  evidence,  but  whether  you  are  satisfied  beyond  a  reason¬ 
able  doubt  under  the  law  that  that  automobile  has,  in  fact,  been  connected 
with  these  defendants,  must  be  determined  by  the  jury  and  the  jury  alone’. 
That  is  beyond  my  province.  That  rests  entirely  and  exclusively  with 
another  tribunal. 

Mr.  Moore.  May  I  suggest,  just  in  passing,  your  Honor,  the  one 
criterion  your  Honor  mentioned,  namely,  that  of  Mr.  Neal,  if  Mr.  Neal 
had  identified  the  defendants  as  the  men - 

The  Court.  Why,  you  know  our  courts  have  repeatedly  decided  that 
a  jury  can  take  one  piece  of  testimony,  or  one  witness,  and  another  piece 
of  testimony  or  another  witness,  disbelieve  the  testimony  of  another  wit¬ 
ness,  believe  a  portion  of  testimony  of  one  witness,  and  so  on,  so  that 
in  the  final  analysis,  they  say,  has  the  Commonwealth  satisfied  the  jury 
beyond  a  reasonable  doubt,  as  in  this  case,  that  this  automobile  that  is 
now  offered  in  evidence  has  been  connected  with  the  alleged  shooting? 

That  is  all  there  is  for  me  to  pass  upon, — take  all  the  evidence  into 
consideration,  does  it  tend  to  prove  a  certain  proposition?  In  my  judg¬ 
ment,  it  does.  Whether  it  proves  it  or  not  is  another  proposition  entirely. 
That  question  rests  with  the  jury,  where  it  should  belong,  and  that  tri¬ 
bunal  under  the  law  is  the  only  tribunal  that  can  decide  this  question. 

I  will  allow  the  jury  to  take  a  view,  saving,  of  course,  exceptions  for 
each  defendant. 

Mr.  Moore.  There  will  be  no  objection  raised  when  the  jury  is 
brought  in  and  the  view  is  taken,  it  being  understood  our  rights  are 
reserved  as  to  that  view. 

The  Court.  Oh,  no. 

Mr.  Williams.  If  your  Honor  please,  just  one  practical  inquiry 
which  I  would  like  to  make.  I  should  like  to  ask  Mr.  Hill,  the  witness, 
when  we  go  downstairs,  if  that  is  the  car,  and  to  point  out  on  the  car - 

The  Court.  That  I  should  not  allow  you  to  do,  because  every  part 
of  the  testimony  must  be  taken  in  the  presence  of  the  defendants.  This  is 
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a  case  of  felony,  and  when  a  felony  is  tried  every  question  must  be  asked 
in  the  presence  of  the  defendant. 

Mr.  Williams.  I  appreciate  that.  I  will  ask  the  questions  now,  your 
Honor. 

The  Court.  There  is  one  case  where  they  removed  a  defendant  inad¬ 
vertently,  supposing  the  court  had  adjourned,  and  there  were  two  or  three 
questions  asked  while  the  defendant  was  out  of  the  room.  He  was  returned, 
and  then  questions  were  asked — or  rather,  the  stenographer  was  asked  to 
read.  A  new  trial  was  granted,  not  in  this  State  but  another,  I  think,  of 
very  high  repute,  on  the  ground  that  there  was  evidence  introduced  in  the 
absence  of  the  defendant.  And  it  being  a  felony,  I  should  not  allow  any 
question  to  be  asked  in  the  nature  of  evidence  in  the  absence  of  the 
defendants. 

Mr.  Williams.  I  don’t  mean  to  suggest  that,  your  Honor. 

The  Court.  That  is  what  you  said.  Ask  him  in  the  presence  of  the 
jury.  I  should  think  counsel  could  agree  on  the  matter  with  Mr.  Hill,  and 
when  they  go  out  and  see  this  car  Mr.  Hill  can  state  to  them  what  the 
fact  is,  and  then  that  can  be  admitted,  I  should  say.  In  other  words,  that 
the  car  outside  was  the  car  Mr.  Hill  had  in  mind.  No  objection  to  that, 
is  there?  That  doesn’t  affect  in  any  way  your  rights. 

Mr.  Williams.  If  your  Honor  please,  I  suppose  we  can  show  the  car, 
and  then  Mr.  Hill  can  come  up  and  identify  the  car  that  we  show  the  jury 
as  the  car. 

Mr.  Katzmann.  We  propose  to  offer  that  car,  your  Honor,  as  evi¬ 
dence,  and  it  must  be  offered  as  evidence  in  the  presence  of  the  defendants. 
I  would  suggest,  with  your  Honor’s  approval,  that  the  defendants  go  out, 
in  proper  custody,  of  course,  with  the  jury  to  take  the  view. 

The  Court.  That  is  why  I  am  asking  counsel. 

Mr.  Katzmann.  We  would  like  to  do  it  now,  if  it  meets  with  your 
Honor’s  approval. 

Mr.  Moore.  The  defendants  reserve  an  exception  to  the  order 
allowing  the  view  at  this  time,  and  an  exception  is  allowed,  as  I  under¬ 
stand  it. 

The  Court.  That  is  not  my  question. 

Mr.  McAnarney.  I  don’t  think  Mr.  Moore  heard  your  ruling. 

The  Court.  I  will  let  you  answer  it,  Mr.  McAnarney.  Here  is  a 
case  where,  unless  it  is  waived  by  counsel  and  by  the  defendants,  I 
shall  let  them  go  out  with  the  jurors  when  they  take  the  view.  That  is 
on  the  ground  that  if  they  don’t  waive  it,  then  I  shall  insist  on  their 
going  with  the  jury,  so  that  all  the  evidence  is  taken  in  their  presence. 

Mr.  McAnarney.  I  understand  the  district  attorney  is  simply  going 
to  point  to  a  car. 

The  Court.  That  is  all. 

Mr.  Katzmann.  No,  your  Honor,  we  propose  to  go  one  step  farther, 
as  suggested,  and  I  respectfully  urge  that  your  Honor  come,  that  the 
stenographer  come,  that  the  defendants  come,  and  we  will  come  to  the 
car,  and  we  will  then  and  there  offer  it  to  this  Court  in  the  presence  of 
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the  defendants  as  the  next  Commonwealth  exhibit. 

The  Court.  Well,  what  objection  is  there?  If  you  are  going  to 
take  a  view  of  some  property,  that  view  is  evidence.  The  jury  will  go 
and  take  a  view  of  this  automobile;  that  is  evidence.  Now,  the  only 
question  is  whether  the  defendants  or  their  counsel,  will  waive  the  pres¬ 
ence  of  the  defendants.  If  they  do,  all  right;  otherwise,  the  Court, 
counsel  and  jurors  will  view  the  car. 

Mr.  McAnarney.  We  waive  the  presence  of  the  defendants  down 
there  at  the  view,  if  your  Honor  please.” 

(Defendants  file  written  waiver  of  their  right  to  be  present  at  the 
time  of  the  view  by  the  jury  of  the  automobile.) 

The  jury  then  returned  to  the  court  room. 

“(The  Court,  jury,  counsel  and  stenographer  then  go  outside  to  the 
rear  of  the  court  house,  where  the  attention  of  the  jury  is  called  to  an 
automobile,  as  follows:) 

Mr.  Williams.  (To  the  jury)  Will  you  please  take  from  there  a 
general  view  of  this  car,  noting  the  shape  of  the  hood,  the  shape  of  the 
mudguards  and  running-board,  particularly  the  shape  of  the  rear  mud¬ 
guard,  the  general  shape  of  the  top,  especially  of  the  portion  of  the  side 
which  you  see  on  here,  the  position  of  the  upright  which  I  am  now  point¬ 
ing  to,  the  angle  of  the  steering  post —  When  I  say  ‘steering  post’  I 
refer  to  the  post  I  am  now  pointing  at — to  the  general  lines  of  the  car 
directly  back  of  the  hood  and  through  here,  and  also  to  a  hole  that  I  am 
now  pointing  out  and  which  I  will  show  you  from  a  nearer  view  later; 
also  note  the  color  of  the  car,  and  see  if  you  notice  any  difference  between 
the  appearance  of  the  car  from  this  view  and  where  I  will  later  take  you, 
where  the  sun  is  shining,  where  the  dust  may  be  upon  the  enamel  and 
other  parts  of  the  car;  also  notice  the  stripe  that  I  am  now  pointing  out 
around  the  top  of  the  car.  Then,  if  you  will  step  a  little  closer  to  the 
hole,  please.  Notice  which  way  the  back  door  opens;  notice  particlarly 
this  hole  in  the  right  rear  door,  and  notice  that  hole,  the  angle  of  the  hole 
with  the  level — I  mean,  with  the  horizontal  plane. 

The  Court.  Take  the  pencil  out.  I  will  say  to  the  jury  that  you 
will  disregard  it  entirely,  the  putting  of  the  pencil  into  the  hole.  Give  it 
no  consideration  whatsoever. 

Mr.  McAnarney.  Whatever  rights  we  have  on  that,  I  want 
reserved. 

The  Court.  Certainly. 

Mr.  Moore.  Also  the  defendant  Sacco’s  exception. 

The  Court.  Certainly. 

Mr.  Williams.  Will  you  notice  the  position  of  the  hole  on  the  outer 
side  of  the  car  as  compared  with  the  position  of  the  hole  on  the  inner 
side  of  the  car,  and  I  will  ask  you  to  look  at  it  one  by  one.  Notice  the 
back  edge  of  this  door  and  whatever  rim  you  may  see  there,  and  then 
the  relation  of  the  hole  on  the  upper  side  of  the  door  in  relation  to  the 
vertical  plane  with  the  hole  on  the  inner  side  of  the  door,  and  also  the 
size  of  the  hole.  I  think  perhaps  you  better  examine  that  one  by  one. 
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(The  jury,  one  by  one,  examine  the  point  indicated.) 

Mr.  Williams.  Have  you  all  looked  at  it?  Then,  gentlemen,  will 
you  notice  the  position  of  the  hole  in  the  door,  and  from  the  inside  when 
the  door  is  closed,  when  it  is  partly  open,  and  when  it  is  fully  open. 
Perhaps  you  need  not  examine  it  one  by  one,  unless  you  want  to.  Notice 
the  position  of  the  hole  from  the  inside  when  the  door  is  closed,  when  it 
is  partly  open,  and  when  it  is  fully  open. 

Now,  gentlemen,  will  you  also  notice  the  distance  from  the  rear 
seat  to  the  front  of  the  car,  and  notice  these  buttons  inside  of  the  car. 
If  one  of  you  will  just  look  in  and  see  what  I  am  pointing  at,  these  but¬ 
tons  inside  of  the  car.  You  can  see  on  this  side;  perhaps  it  will  do  just 
as  well,  and  then  you  can  notice  if  there  is  any  difference  on  this  side 
from  this.  I  am  pointing  to  these  buttons  here,  and  also,  as  you  will 
remember  I  said,  the  distance  from  here  to  here.  I  mean  the  distances 
and  their  relations  to  the  rest  of  the  car.  Then,  if  you  will  notice  the 
hub  caps  on  this  side  of  the  car,  and  anything  that  you  see  on  them.  Then 
if  you  will  step  around  back,  gentlemen.  Perhaps  you  will  stop  right 
there  (indicating).  Notice  the  rear  of  the  machine  with  reference  to 
any  springs.  Please  notice  the  tank  I  am  now  pointing  to,  and  the 
ends  of  that  tank,  and  these  slits  I  am  now  pointing  out  here.  Perhaps 
you  better  step  closer  to  see  the  ends  of  the  tank.  As  you  do  so,  please 
notice  the  point  here  that  I  am  now  pointing  out,  this  rough  spot  I  am 
now  pointing  at  on  the  left  rear  side.  Step  a  little  to  one  side,  and  per¬ 
haps  you  can  see  the  ends  of  that  a  little  better  than  you  can  in  back. 
Possibly  you  can  see  with  reference  to  the  springs  by  looking  through 
the  left  rear  wheel  here.  And  then  if  you  will  step  over  on  the  sidewalk 
here,  and  get  a  general  view  of  this  left  hand  side  of  the  car,  having  in 
mind  the  different  points  to  which  I  directed  your  attention  from  the 
other  side. 

(The  jury  take  a  position  on  the  sidewalk.) 

Then  if  you  will  step  around  to  the  front,  and  get  the  front  view. 

(The  jury  takes  a  position  in  front  of  the  automobile.) 

Mr.  Williams.  Get  a  front  view  and  a  quartering  view,  if  you  will. 
There  is  one  thing  I  forgot.  Perhaps  you  better  go  around  back  to  look 
at  it.  Notice  the  size  of  the  rear  window  in  the  car  there  from  here 
or  in  back,  the  size  and  shape  of  that  rear  window,  and  the  height  from 
the  rear  seat  from  the  bottom  edge  of  that  rear  window.  Also  notice  the 
height  from  the  rear  seat  from  the  edge  of  the  top, — height  of  the  front 
seat  from  the  edge  of  the  top  and  the  relation  of  the  front  edge  of  the 
top  and  the  side  edge  with  the  seat  behind  the  wheel.  There  is  one  other 
thing.  Please  notice  these  extra  seats  here,  and  their  location  with  refer¬ 
ence  to  the  front  of  the  back — the  rear  of  the  front  seat  and  the  back 
seat. 

I  think  that  is  all,  Mr.  McAnarney  and  Mr.  Moore. 

The  Court.  Now,  Mr.  McAnarney.  Did  you  say  that  was  all, 
Mr.  Williams? 

Mr.  Williams.  Yes. 
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The  Court.  Now,  Mr.  McAnarney,  you  point  out  whatever  you 
may  desire  to,  please. 

Mr.  McAnarney.  Now,  if  the  gentlemen  will  step  back  here,  please. 
(The  jury  step  back)  We  have  now  the  rear  view.  I  point  out  to  you 
the  rear  view  of  this  car,  and  particularly  call  attention  to  the  view  you 
have  of  the  spring  and  the  view  of  that  gasoline  tank.  Mr.  Brouillard, 
will  you  move  the  car  up  please?  He  is  the  only  gentleman  who  has  a 
key  to  it. 

(Mr.  Brouillard  drives  the  car  to  the  corner  of  the  street.) 

Mr.  McAnarney.  I  now  call  your  attention,  gentlemen,  to  the  view 
you  have  of  the  rear  end  of  that  car,  particularly  directing  your  attention 
to  the  view  you  have  of  the  springs  of  that  car,  and  the  shape  of  the 
gasoline  tank.  That  is  all. 

Mr.  Williams.  May  I  interject  one  thing  while  we  keep  this  rela¬ 
tive  position?  Will  you  note  the  appearance  of  the  color  of  that  car 
from  this  view? 

The  Court.  Is  that  all,  gentlemen? 

Mr.  Williams.  That  is  all,  as  far  as  the  Commonwealth  is 
concerned. 

Mr.  McAnarney.  That  is  all. 

(The  jury  returns  to  the  court  room.) 

(William  S.  Hill  resumes  witness  stand) 

Mr.  Williams.  Counsel  for  the  defendants  have  asked  me  what 
number  that  car  was.  As  I  understand  it,  it  has  not  been  formally 
offered  as  an  exhibit  yet.  Is  that  your  Honor’s  understanding  of  it? 

The  Court.  I  am  not  quite  sure  I  understand  your  question. 

Mr.  Williams.  Counsel  for  the  defendants  just  asked  me  what 
number  this  car  was  as  an  exhibit,  and  I  said  I  didn’t  understand  it 
had  been  offered  as  an  exhibit  yet.  We  have  taken  a  view  of  it,  but 
it  has  not  been  offered  to  be  numbered. 

Mr.  Moore.  I  understood,  Mr.  Katzmann,  and  I  think  the  record 
will  show  that  he  offered  that  as  an  exhibit:  that  is  my  understanding. 

The  Court.  I  didn’t  understand  it  like  that.  I  understood  when 
the  jury  returned  after  they  had  viewed  the  car,  Mr.  Williams  would  ask 
the  witness  with  reference  to  whether  or  not  that  was  the  same  car 
involved  in  these  indictments. 

Mr.  Williams.  That  is  as  I  understood  it. 

The  Court.  That  is  what  I  understood.  You  may  proceed. 

“Q.  (By  Mr.  Williams)  Mr.  Hill,  did  you  see  the  car  which  I  have 
just  pointed  out  to  the  jury  behind  the  Court  House?  A.  Yes,  sir. 

Q.  And  what  automobile  was  that?  A.  That  was  the  Buick 
car - 

Mr.  Moore.  Do  I  understand  that  the  record  shows  all  the  objections 
heretofore  made? 

The  Court.  Oh,  yes,  I  want  to  save  every  right  that  you  can  be 
possibly  entitled  to. 

Mr.  Williams.  Read  the  question,  please. 
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(The  question  is  read) 

A.  That  was  the  Buick  car  brought  from  the  woods  at  Manley 
Street  to  the  Brockton  police  station. 

Q.  Is  it  in  any  different  condition  now  than  it  was  on  that  day? 
A.  Yes. 

Mr.  Moore.  I  object.  I  will  withdraw  the  objection,  in  view  of  the 
answer. 

Q.  And  in  what  respect  is  it  different  today  than  it  was  the  day 
you  drove  it  from  the  West  Bridgewater  woods?  A.  It  is  cleaner, 
there  is  a  different  tire  on  the  rear  wheel,  the  window  on  the  curtain  is 
in  place.  It  is  tacked  in  there  with  a  different  material  than  the  way  it 
was  found  in  the  bottom  of  the  car. 

Q.  I  directed  the  attention  of  the  jury — possibly  you  saw  me — to  a 
rough  spot  on  the  rear  part  of  the  curtain  near  where  the  place  for  a 
spare  tire  is.  Will  you  tell  the  jury  what  that  rough  spot  is?  A. 
There  is  a  spot  on  the  right — on  the  left - 

Ti-ie  Court.  I  don’t  quite  know  what  that  means,  that  question. 
Was  it  something  that  he  saw  at  the  time  that  he  found  the  automobile? 
Is  it  something  that  somebody  may  have  told  him  how  it  happened? 

Q.  Do  you  know  of  your  own  Knowledge  what  that  rough  spot 
represents?  A.  Yes. 

Q.  Will  you  tell  the  jury  what  it  is?  A.  That  rough  spot  was 
the  tag  that  had  been  chiseled  off  the  rear  part  of  the  frame,  shafting, 
of  the  automobile. 

Mr.  Moore.  I  object  to  that,  and  ask  it  be  stricken  out. 

The  Court.  Hasn’t  he  testified  to  that  before? 

Mr.  Williams.  He  has,  but  I  wanted - 

The  Court.  He  has  testified  to  it.  This  is  identification,  I  suppose, 
nothing  more. 

Mr.  Moore.  The  chiseling  I  referred  to,  there  was  a  chiseling 
referred  to  this  morning  as  of  an  engine  number.  Is  that  what  you  refer 
to? 

Mr.  Katzmann.  It  is  the  same  thing. 

The  Court.  If  there  is  any  doubt  about  it,  let  us  have  it  cleared 
up  and  find  out  whether  the  witness  has  testified  about  it. 

Q.  What  did  you  testify  this  morning  about  a  number  which  had 
been  chiseled?  A.  I  testified  there  was  a  number  on  the  rear  part 
of  that  frame  on  a  small  tag,  oval  shaped  tag,  that  had  been  chiseled  off. 

Q.  Did  you  see  where  I  pointed  out  a  certain  point  to  the  jury? 
A.  Yes. 

Q.  Is  that  the  point  you  referred  to  this  morning?  A.  Yes. 

Q.  Now  is  there  anything  else  about  the  car,  as  we  just  saw  it 
downstairs,  which  is  different  from  what  it  was  the  day  when  you  drove 
it  from  the  woods  to  the  Brockton  police  station?  A.  The  curtains 
are  all  up  in  place  inside  of  the  car,  they  are  not  hanging. 

Q.  Anything  else?  A.  It  is  cleaner,  and  the  tires,  that  is  all. 

Q.  Mr.  Katzmann  suggests  to  me,  in  regard  to  that  number, — Did 
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you  chisel  off  the  number?  A.  No. 

Q.  Is  that  the  spot  where  you  say  it  has  been  chiseled  off  in  the  same 
condition  now  as  it  was  when  you  first  saw  the  car?  A.  Just  the 
same.” 

Cross-Examination 

(By  Mr.  Moore)  He  first  heard  about  the  car  when  the  Marshal 
came  out  of  the  garage  and  told  him  to  go  with  him  that  afternoon. 
This  was  shortly  after  half  past  three.  He  went  to  the  Manley  Woods. 
Mr.  Wind  was  waiting  on  the  road  to  point  out  the  route  and  when  they 
got  down  there,  Mr.  Hastings  and  Mr.  Fuller  were  there.  Mr.  Fuller 
backed  the  car  out  to  Manley  Street. 

Q.  You  examined  the  car,  or,  rather,  Mr.  Wind,  Mr.  Fuller  and 
yourself  and  the  marshal  looked  the  car  over  before  backing  it  out,  did 
you?  A.  Yes. 

Mr.  Fuller  and  Mr.  Wind  told  him  that  they  found  the  car  and  had 
telephoned  as  a  result  of  finding  the  car.  They  pointed  out  to  him  the 
fact  that  there  were  no  number  plates  on  the  car. 

Q.  You  all  went  over  the  car  then  together,  did  you?  A.  Well, 
the  marshal  and  I.  They  were  looking  on. 

After  Mr.  Fuller  got  out  of  the  car  he  drove  it  to  Brockton.  He  was 
there  with  Mr.  Wind,  Mr.  Hastings  and  Mr.  Fuller  before  he  took  the 
car  into  his  possession,  he  would  say,  approximately  10  or  15  minutes. 
He  drove  the  car  to  Brockton  alone. 

Q.  You  looked  the  car  over,  examined  the  car  in  the  woods  before 
leaving  Mr.  Fuller,  Mr.  Wind  and  Mr.  Hastings  and  going  down  town, 
did  you?  A.  Yes. 

It  was  pointed  out  the  fact  of  the  window  being  out  of  the  car, 
laying  on  the  floor  and  the  overcoat  and  the  money,  and  the  curtains  were 
down.  While  the  car  was  in  the  woods  he  stood  on  the  running  board 
of  the  car  and  reached  into  the  car  both  front  and  back.  He  found  the 
coat  in  the  car.  He  looked  into  the  contents  underneath  the  rear  seat. 
He  did  not  make  a  thorough  examination  of  the  contents.  He  satisfied 
himself  generally  as  to  what  was  underneath  the  rear  seat  of  the  car. 

Q.  You  looked  over  the  car  pretty  carefully  out  there  in  the  woods? 
A.  Why,  not  as  carefully  as  we  did  at  the  station,  no  .  .  .  We  looked 
it  over  ....  About  five  or  ten  minutes  in  the  woods  ....  Perhaps  so. 

Q.  All  told,  you,  Mr.  Fuller,  Mr.  Wind  and  Mr.  Hastings,  you  gentle¬ 
men  were  there  in  the  woods  and  in  the  roadway  and  around  about  that 
car  for  a  period  of  some  fifteen  or  twenty  minutes?  A.  I  don’t  think 
so.  Ten  or  fifteen  minutes. 

He  then  took  the  car  down  to  the  Brockton  police  station.  He  does 
not  remember  how  long  the  car  remained  there.  It  was  a  few  days. 
The  car  was  in  his  charge  part  of  the  time.  He  worked  from  eight  in 
the  morning  until  six  at  night.  It  was  around  four  o’clock  or  a  little 
after,  he  couldn’t  say  the  exact  time,  when  they  got  back  to  the  Brockton 
police  station  that  afternoon.  He  did  not  direct  Mr.  Wind’s  or  Mr. 
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Fuller’s  attention  out  in  the  woods  or  on  the  roadway  to  the  matter  of 
a  hole  in  the  side  door  of  the  car.  He  did  not  see  it  there. 

Q.  During  the  ten  or  fifteen  or  more  minutes  that  you  four  gentle¬ 
men  spent  in  looking  that  car  over,  none  of  you  had  seen  that  bullet  hole? 
A.  No. 

He  went  off  duty  at  six  o’clock  that  night.  He  first  saw  the  bullet 
hole  in  the  ear  the  following  morning,  April  18th,  1920.  When  he 
brought  the  car  in  that  night,  he  put  it  in  the  garage. 

Q.  And  I  suppose  at  that  time  that  you  looked  the  car  over  with 
more  care?  A.  Not  a  great  deal  because  they  gave  us  orders  to 
leave  things  just  as  they  were. 

Q.  You  looked  the  car  over?  A.  From  the  outside,  that’s  all. 

There  are  generally  two  numbers  on  an  automobile,  the  maker’s 
number  and  the  engine  number.  The  point  where  he  found  the  chisel 
marks  was  the  point  where  he  understood  the  maker’s  number  was  ordi¬ 
narily  attached  he  knows  that  as  a  matter  of  personal  knowledge  in 
connection  with  Buick  cars.  He  located  the  matter  of  the  number  on 
this  car  over  at  the  station.  This  refers  to  the  mark  at  the  rear  of  the  car 
near  the  gasoline  tank.  He  found  the  place  where  the  number  mark 
should  be  chiseled  off  near  the  gasoline  tank  shortly  after  he  returned 
to  the  station.  He  was  looking  for  the  engine  number  and  he  could  not 
find  that  on  the  engine  itself.  He  did  not  know  just  where  it  was  placed 
and  he  knew  that  number  was  supposed  to  be  there,  and  he  looked  there 
and  he  found  it  chiseled  off. 

In  looking  for  the  engine  number  he  lifted  up  the  hood  on  both 
sides  of  the  car.  He  examined  all  the  parts  of  the  car  where  he  thought 
any  numbers  might  be  attached. 

When  he  came  on  duty  in  the  morning  they  had  found  it  the  night 
before. 

Who  pointed  it  out  to  you?  A.  I  couldn’t  say.  Some  one  of  the 
officers  .  .  .  Pointed  out  to  me  by  the  officers. 

He  does  not  remember  who.  Several  of  them  were  there. 

He  left  the  car  at  six  o’clock  the  night  that  he  brought  it  in.  His 
official  duties  there  were  those  of  house-man  and  chauffeur. 

Q.  You  were  working  in  and  about,  around  the  car  from  around 
four  until  around  six,  when  you  left  the  station?  A.  Why,  I  was 
there  in  the  garage.  I  wasn’t  always  working  around  the  car. 

The  point  of  interest  in  the  garage  was  the  car. 

Q.  Well,  you  were  with  the  car,  in  and  about  it,  for  a  matter  of 
two  hours  after  you  brought  it  into  the  garage?  A.  Yes,  I  was  in 
the  garage  with  it. 

It  was  shortly  after  he  came  to  work  the  next  morning  at  eight 
o’clock  that  some  officer,  he  does  not  know  for  sure  who,  pointed  out 
the  bullet  hole  to  him. 

Q.  You,  of  course,  know  nothing  about  what  was  done  with  that 
car  between  the  hours  of  six  o’clock  at  night  when  you  last  saw  it  and 
the  hour  of  eight  o’clock  in  the  morning  when  you  next  saw  it,  you  know 


349 


nothing  about  what  was  done  with  the  car  during  that  interval?  A. 
I  wasn’t  there,  no. 

The  first  thing  the  next  morning  the  hole  in  the  door  was  pointed 
out  to  him. 

Q.  Was  that  Officer  Brouillard  that  pointed  it  out  to  you?  A. 
I  couldn’t  say  who  it  was.  I  know  there  were  a  number  of  different 
officers  there.  The  place  was, — a  lot  of  State  police  there  off  and  on, 
and  the  different  inspectors  from  Brockton. 

He  does  not  know  whether  Officer  Brouillard  or  Stewart  or  Scott 
were  there.  He  has  an  impression  that  it  was  pointed  out  to  him  by 
some  member  of  the  local  Brockton  police  force  but  he  cannot  indicate 
who.  It  was  pointed  out  in  a  casual  manner.  He  examined  it  at  that 
time.  There  was  discussion  about  it.  He  would  not  say  for  sure  who 
it  was  that  pointed  it  out,  or  who  talked  it  over  with  him. 

When  he  left  the  car  in  the  garage  at  six  o’clock  the  night  before, 
the  officers  on  the  six  p.  m.  to  one  a.  m.  shift  were  there.  Officers  Spear, 
Alger  and  Snow  were  there.  He  thinks  Officers  of  the  State  police  were 
there.  They  came  in  and  out  all  the  time.  He  couldn’t  state  any  par¬ 
ticular  time  when  Officers  Stewart  and  Brouillard  or  any  of  the  other 
Brockton  or  Bridgewater  officers  were  there.  He  knows  they  were  there. 
He  could  not  say  whether  they  were  there  when  he  went  home  or  not.  He 
does  not  think  they  were  there  that  first  day.  He  is  not  sure  about 
that.  He  knows  they  were  there  the  next  day.  He  does  not  think  any 
of  them  were  there  the  next  morning  at  eight  o’clock.  He  does  not 
think  it  was  a  member  of  the  State  police  that  pointed  out  the  bullet  hole 
because  he  does  not  think  that  they  were  there. 

Brockton  has  eighty  odd  local  police  officers. 

Q.  Was  it  a  man  you  subsequently  saw  working  or  having  any¬ 
thing  to  do  with  this  case?  A.  Well,  I  don’t  know  whether  it  was 
one  of  the  chauffeurs  on  the  one  to  eight  shift  that  pointed  it  out  to  me 
or  not  or  whether  it  was  one  of  the  other  day  officers.  I  couldn’t  say. 

The  car  was  there  all  that  day.  He  thinks  the  car  was  there  two 
or  three  days  thereafter,  perhaps  a  little  longer.  He  is  not  positive. 
It  wasn’t  taken  out  and  driven  during  the  period  that  it  was  in  Brockton 
to  his  knowledge.  He  never  drove  the  car  except  from  Manley  Street 
to  the  station.  The  car  was  finally  taken  away  by  the  State  police  a  few 
days  after  it  was  brought  in.  He  has  never  seen  that  car  at  Brockton 
since  with  the  exception  of  one  time,  a  few  days  afterwards  when  it  was 
driven  by  some  member  of  the  State  police.  He  has  not  seen  it  at  any 
point  except  Brockton. 

Re-direct  Examination 

(By  Mr.  Williams)  Witness  identifies  a  coat  that  is  handed  to  him 
by  counsel  as  the  coat  that  was  in  the  Buick  automobile  when  he  found 
it  on  Manley  Street. 

Mr.  Williams.  I  offer  this  coat,  if  your  Honor  please. 

Mr.  Moore.  I  object,  your  Honor. 

The  Court.  What  say? 
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Mr.  Moore.  I  object,  for  all  the  reasons  that  would  apply  as  here¬ 
tofore  stated,  the  same  line  of  objections  that  were  made  to  the  previous 
exhibit,  the  car. 

The  Court.  Well,  there  may  be  some  difference,  this  is  offered  as 
evidence.  The  automobile  has  not  been  offered  yet  as  evidence-,  as  I 
understand  it.  I  will  hear  you  why  it  is  not  competent,  simply  as  a 
fact  to  go  in  as  the  rest  of  the  evidence.  What  significance  the  jury 
should  draw  from  it  rests  entirely  with  them. 

Mr.  Moore.  That  is  true,  your  Honor,  but  the  line  of  objection 
that  we  make  to  the  car  itself  is  equally  applicable  directed  to  the  coat, 
without  discussing  in  further  detail,  unless  your  Honor  desires  a 
discussion. 

The  Court.  I  would  like  to  see  counsel  a  minute  at  the  desk. 

(Conference  at  bench  between  court  and  counsel.) 

The  Court.  If  the  coat  is  not  offered,  is  it  the  purpose  of  counsel 
to  make  any  comments  with  reference  to  that  fact? 

Mr.  Moore.  Your  Honor,  you  are  placing  us,— in  answer  to  that 
question,  if  the  fact  that  the  coat  is  not  traceable  to  these  defendants  is 
a  matter  that  the  Government  admits,  then  that  negative  is  a  decidedly 
valuable  factor  in  the  defendant’s  case. 

The  Court.  That  does  not  answer  my  question. 

Mr.  Moore.  I  am  not  agreeable  to  stipulating  as  to  the  character 
of  final  arguments  to  be  made  here,  your  Honor. 

The  Court.  Why  not?  In  other  words,  if  it  is  not  offered,  are 
you  going  to  claim  the  Commonwealth  has  concealed  evidence? 

Mr.  Moore.  No. 

The  Court.  Not  offering  it? 

Mr.  Moore,  Not  that  they  have  concealed  evidence,  but  that  it  is 
a  negative  form  of  evidence  that  must  be  available  to  the  Court. 

The  Court.  Then  I  infer  from  that  you  are  going  to  comment  on 
it,  the  fact  that  the  Commonwealth  does  not  offer  it,  you  intend  to  com¬ 
ment  on  that  face  in  argument,  or  you  want  it  left  open  to  you? 

Mr.  Moore.  I  am  just  simply  standing  on  the  right,  the  formal 
proof  is  not  ample,  no  more  ample  here  than  it  was  on  the  car. 

The  Court.  You  let  me  determine  that,  please. 

Mr.  Moore.  Well,  I  am  simply  standing  on  the  question  of  the 
record,  please. 

The  Court.  I  will  ask  you  this  question:  Do  you  want  it  left  open 
to  you  whether  you  have  a  right  to  comment  because  the  Commonwealth 
has  not  offered  this  coat  in  evidence  or  by  way  of  concealing  evidence? 

Mr.  Moore.  The  attitude  of  the  defense,  your  Honor,  is  simply  we 
stand  on  the  fact  that  there  is  no  proof. 

The  Court.  Will  you  answer  my  question?  That  is  all  I  am  dealing 
with  now,  whether  you  want  that  question  left  open. 

Mr,  Moore.  Standing  on  the  proposition  that  there  is  no  sufficient 
proof  to  warrant  that  evidence. 
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The  Court.  That  is  not  answering  my  question.  Do  you  intend 
to  have  it  left  open  so  you  could  argue  the  fact  that  the  Commonwealth 
has  failed,  that  if  the  Commonwealth  does  not  offer  it  that  it  is  con¬ 
cealing  evidence  or  that  there  was  no  coat  found  in  the  automobile? 

Mr.  Moore.  It  would  be, — I  have  no  intention  of  arguing  that  the 
Government  has  concealed  that  coat  when  it  is  brought  in  here,  certainly. 
I  would  not  be  guilty  of  an  absurdity,  but  on  the  other  hand  I  am  not 
willing  to  agree  as  to  any  legitimate  and  proper  argument  made  in  con¬ 
nection  with  that  coat. 

The  Court.  Are  you  going  to  claim  if  the  coat  is  not  introduced 
that  there  was  no  coat  found  in  the  car  for  the  purposes  of  impeaching 
the  credibility  of  the  witness  who  said  he  found  it? 

Mr.  Moore.  No,  I  do  not  think  that  would  be  a  proper  argument  to 
make,  your  Honor. 

The  Court.  You  wouldn’t?  I  will  exclude  it  then. 

Mr.  Moore.  That  is  all  right  for  the  present. 

Mr.  Williams.  Is  that  true  in  regard  to  both  defendants,  do  you 
understand? 

The  Court.  I  should  judge  so.  That  is  trm.  ,>  it  not,  Mr. 
McAnarney. 

Mr.  McAnarney.  Yes.  If  it  is  excluded,  I  have  nothing  to  say. 

Q.  Have  you  still  in  your  possession  the  62  cents?  A.  Yes. 

Mr.  Williams.  I  offer  this  62  cents,  if  your  Honor  please. 

The  Court.  How  much  do  they  amount  to? 

Q.  This  is  the  62  cents  you  found  in  the  car? 

The  Court.  What  is  the  amount  you  offer? 

Mr.  Jeremiah  McAnarney.  No  objection. 

Mr.  Moore.  I  object  to  the  introduction  of  the  money,  your  Honor, 
for  the  same  reasons  as  heretofore  stated  in  reference  to  the  car  and 
coat. 

The  Court.  I  have  not  asked  you  about  the  car,  sir.  I  have  dealt 
with  that. 

Mr.  Moore.  Yes,  your  Honor,  but  if  you  want  me  to  elaborate, 
I  will. 

The  Court.  Are  you  going  to  claim  in  your  argument  that  if  the 
money  is  not  offered  that  the  Commonwealth  is  concealing  the  evidence  or 
that  the  officer  did  not  find  the  money  in  the  car  as  he  claims? 

Mr.  Moore.  I  am  not  going  to  stipulate,  your  Honor,  with  reference 
to  the  character  of  the  argument  that  I  propose  to  make  in  this  case,  if 
I  make  any.  I  do  not  think  that  the  defendant  in  a  murder  case  should 
be  compelled  to  stipulate  the  kind  of  argument  he  is  going  to  make  later. 

The  Court.  I  will  admit  the  evidence  on  your  assurance,  which 
practically  means  that  you  are  going  to  leave  that  question  open  for 
argument.  I  will  admit  it. 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  (Continuing)  For  that  purpose.  All  right. 

Mr.  Jeremiah  McAnarney.  Will  your  Honor  kindly  save  an  excep- 
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tion  for  me,  and  the  exception  I  make  is,  that  I  may  be  clear,  and  I  think 
Mr.  Moore’s  position,  also,  that  in  view  of  our  objection  to  the  admissi¬ 
bility  of  the  car,  it  follows  logically  that  the  contents  of  the  car  carries 
the  same  objection  to  it,  and  therefore  to  be  consistent  with  our  position, 
well  taken  or  otherwise — that  later  to  be  seen — I  object  to  the  admissi¬ 
bility  of  anything  that  is  in  the  car. 

The  Court.  All  right.  I  will  note  your  objection  and  exception. 

(Sixty-two  cents  admitted  in  evidence  and  marked  “Exhibit  26.”) 

The  Court.  You  understand  the  limited  purpose  put  on  the  evidence 
by  the  Court,  simply  to  meet  that  one  question  and  nothing  else. 

Mr,  Williams.  This  is  Exhibit  26,  gentlemen.  Mr.  Worthington, 
will  you  take  charge  of  the  62  cents  (handing  same  to  the  Clerk). 

Mr.  Moore.  May  I  state  to  your  Honor,  at  this  time,  that  the 
Government  has  offered  a  view,  but,  as  I  understand  the  condition  of 
the  record,  the  car  itself  has  not  been  put  in  evidence  as  an  exhibit. 

The  Court.  I  do  not  understand  it  at  the  present  time. 

Mr.  Moore.  I  understood  from  a  remark,  an  informal  sort  of  stipu¬ 
lation  this  morning,  that  as  soon  as  the  witness  has  testified,  it  would  be 
offered  in  evidence,  that  that  was  the  purpose. 

The  Court.  You  ask  me  if  it  has  been  admitted  in  evidence  at 
the  present  time.  My  answer  is  no. 

Mr.  Williams.  It  has  occurred  to  us,  your  Honor,  it  wasn’t  much 
use  putting  it  in  evidence.  I  do  not  see  how  the  jury  could  take  the  motor 
car  to  the  jury  room  with  them  when  they  retire.  It  would  not  seem 
in  this  case  it  would  offer  any  good  purpose. 

Mr.  Jeremiah  McAnarney.  I  think  there  may  be  some  confusion. 
I  am  inclined  to  think  the  record  will  show  Mr.  Katzmann  did  state  he 
was  going  to  offer  that  automobile  as  evidence. 

The  Court.  Well,  what  a  man  is  going  to  do  is  one  thing,  but  when 
a  man  gets  by  the  Court  and  the  Court  says  it  is  competent,  that  is  an 
entirely  different  thing. 

Mr.  Katzmann.  I  would  be  glad  to  remind  your  Honor  that  I  stated 
before  the  view  I  was  going  to  offer  it.  Your  Honor  said  the  view  was 
evidence.  That  closed  the  discussion.  And  for  the  further  practical 
reason  we  could  not  take  it  into  the  jury  room. 

The  Court.  What  I  had  in  mind  was  the  general  view.  A  general 
view  is  taken  with  a  view  to  assisting  the  jury  and  as  considering  and 
applying  the  evidence  that  they  have  heard  actually  in  court. 

Mr.  Moore.  We  ask  your  Honor,  then,  at  this  time,  that  this  car 
of  which  a  view  has  been  taken  and  wherein  in  this  very  case  there  is 
a  pending  impounding  order  filed  with  the  District  Attorney,  we  ask 
your  Honor  either  to  impound  this  car  or  keep  it  under  an  impounding 
order  in  the  custody  of  this  court. 

The  Court.  I  see  no  reason  why  I  should  not  grant  that  motion. 

(On  defendants’  request  the  Court  makes  an  order  impounding  the 
car  for  one  week  in  the  custody  of  the  sheriff.) 

The  coat  found  in  the  automobile  is  marked  Exhibit  4 (A  for  identi¬ 
fication. 
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Francis  J.  Murphy,  called  by  the  Commonwealth,  testified  as  follows : 
That  he  resides  in  Natick  and  is  engaged  in  the  business  of  manufacture  of 
shoes.  In  1919  he  owned  a  Buick  car.  It  was  registered  as  Massachusetts 
registration  number  123,000. 

Q.  What  became  of  that  car,  so  far  as  you  know?  A.  I  lost  it  at 
Needham,  visiting  in  Needham.  The  23rd  of  November,  1919,  the  car 
was  taken. 

Q.  Where  was  the  car  at  that  time,  on  that  date? 

Mr.  Moore.  I  object,  your  Honor,  please. 

The  Court.  Admitted. 

A.  On  Fair  Oaks  Road, — Fair  Oaks  Park. 

Mr.  Moore.  Reserve  an  exception,  your  Honor? 

The  Court.  Certainly. 

Q.  Whereabouts  in  Fair  Oaks  Road? 

The  Court.  I  suppose  you  are  going  to  connect  — 

Mr.  Williams.  I  will  show  that  it  is  the  car. 

The  Court.  That  is  what  I  understand. 

Mr.  Moore.  May  I  object. 

The  Court.  What  say  ? 

Mr.  Moore.  Your  Honor  has  suggested  a  number  of  times  the 
desirability  of  or  the  duty  of  the  defendants’  counsel  to  advise  the  Court 
of  their  position.  I  do  not  desire  to  trespass.  On  the  other  hand,  there 
may  be  some  considerations  to  which  we  should  direct  your  Honor’s  atten¬ 
tion  in  connection  with  this. 

The  Court.  I  will  excuse  the  jurors.  I  am  always  ready  in  every 
case  to  hear  counsel,  until  I  find  the  privilege  is  being  abused. 

(The  jury  retire  and  the  following  argument  is  held  in  their  absence.) 

Mr.  Moore.  If  your  Honor  please,  in  substance,  the  effect  of  the  in¬ 
troduction  of  the  testimony  of  Mr.  Murphy  is  to  prove  another  utterly 
independent  crime,  in  other  words,  the  theft  of  Mr.  Murphy’s  car.  That 
theft,  I  believe  I  am  warranted  in  making  this  statement,  that  theft  being, 
so  far  my  knowledge  goes,  —  and  I  have  attempted  to  make  a  complete 
investigation  —  the  Government  will  not  attempt  to  prove  that  that  theft 
in  and  of  itself  was  in  any  wise  traceable  to  either  of  these  defendants. 

The  alleged  theft,  as  I  understand,  was  made  in  the  month  of  Novem¬ 
ber,  in  the  town  of  Needham,  November  1919.  The  town  of  Needham  is 
quite  removed  from  the  town  or  the  homes  of  either  of  these  defendants. 
I  believe,  so  far  as  my  knowledge  goes,  that  there  is  no  evidence  that  either 
of  these  defendants  were  ever  at  or  near,  or  about  Needham,  and  it  is  the 
proof  of  an  independent  crime,  a  period  of  approximately  eight  months 
previous  to  the  crime  now  before  the  Court,  a  crime  which  can  be  traced 
to  these  defendants  only  at  very  farthest  reach  of  the  imagination  by  the 
events  of  April  15  and  the  discovery  of  the  car  on  April  17,  eight  months 
thereafter. 

Now,  we  feel  that  it  is  too  remote  in  time,  unrelated,  in  so  far  as  the 
circumstances  of  the  theft  are  concerned,  unrelated  in  so  far  as  the  partici¬ 
pators  in  the  theft  are  concerned,  and  the  only  possible  circumstance  being, 
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in  so  far  as  these  defendants  are  concerned,  that  these  defendants,  under 
some  phases  of  the  testimony,  are  placed  in  this  car  on  April  15. 

Now,  that  brings  us  back  to  all  of  the  objections  that  were  urged  this 
morning  with  reference  to  the  sufficiency  of  the  proof  of  the  car,  but  in¬ 
dependent  of  that  there  is  another  issue.  You  are  proving  an  utterly  inde¬ 
pendent  crime,  unrelated  to  these  defendants,  but  as  to  which  the  jury 
will  infer  as  against  the  defendants  with  no  proof,  so  far  as  my  knowl¬ 
edge  goes,  and  I  think  I  speak  somewhat  advisedly,  as  far  as  my  investiga¬ 
tion  has  enabled  me  to  find  out,  no  attempt  of  proof  will  be  made  that  these 
defendants  participated  in  that  theft. 

The  Court.  Did  you  read  Commonwealth  v.  Snell,  in  Massachusetts? 

Mr.  Moore,  I  have  not,  your  Honor. 

The  Court.  I  think  it  is  Chief  Justice  Rugg  says  even  though  you 
are  proving  independent  crimes,  those  crimes  are  competent  for  certain 
purposes,  and  one  of  them  is  for  the  purpose  of  identification.  That  was 
the  same  as  the  case  of  State  v.  Mollineaux.  That  is  one  of  the  leading 
cases.  And  there  is  People  v.  Hyde,  in  Missouri. 

Mr.  Moore.  In  State  v.  Mollineaux,  —  the  Mollineaux  case  is  under 
the  theory  of  the  poisons  being  administered  through  the  same  manner, 
identity  of  system.  That  certainly  is  not  involved  here. 

The  Court.  It  expressly  stated  in  that  case  one  of  the  five  excep¬ 
tions,  —  identifications.  Let  me  give  you  an  illustration.  A  man  breaks 
into  my  house.  The  next  morning  my  watch  is  gone.  And  my  neighbor’s 
house  is  broken  into.  In  the  morning,  my  watch  is  found  in  his  house  and 
a  lot  of  my  neighbor’s  property  has  been  stolen.  There  is  an  independent 
crime,  but  for  the  purposes  of  identification  the  fact  that  my  watch  has 
been  stolen,  and  found  in  that  house,  therefore,  the  jury  might  say  that 
the  man  who  broke  into  my  neighbor’s  house,  and  he  confessed,  was  the 
man  who  broke  into  my  house. 

Mr.  Moore.  Yes,  your  Honor,  but  there  the  relationships  — 

The  Court.  The  case  is  simply  of  identification. 

Mr.  Moore.  Identity  of  time  is  so  close,  the  opportunity  of  other 
persons  — 

The  Court.  Several  days  afterward  and  no  connection,  would  make 
no  difference,  in  my  mind. 

Mr.  Moore.  Here  you  have  a  matter  of  eight  months  thereafter. 

The  Court.  Do  you  deny,  as  you  do  not  admit,  I  take  it,  that  the 
Murphy  car  which  was  stolen  was  the  car  which  was  found  here? 

Mr.  Moore.  I  am  not  prepared  to  make  admissions  one  way  or  the 
other,  your  Honor. 


The  Court.  That  is  the  trouble.  You  will  not  assist  the  Court,  and 
you  really  force  the  Court  to  admit  testimony  here.  In  other  words,  if  you 
admit  the  fact,  then  that  is  another  question.  I  may  exclude  it.  In  other 
words,  if  there  is  no  question  raised  but  what  the  Murphy  car  was  the  car 
found  in  the  woods,  I  do  not  see  that  there  is  any  particular  necessity  of 
going  into  the  question  of  theft. 

Mr.  Moore.  Well,  so  far  as  the  — 
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The  Court.  Will  you  care  to  make  any  admission  whatever  on  that 
question  ? 

Mr.  Moore.  I  do  not  think,  your  Honor,  we  should  be  compelled  to 
stipulate. 

The  Court.  Very  well,  then.  I  am  not  going  to  compel  you  to. 
Under  the  circumstances,  then,  taking  that  position,  I  will  admit  the  ev¬ 
idence  for  the  purpose  of  proving  ownership.  Of  course,  the  fact  it  was 
stolen  is  not  competent  or  as  having  any  bearing  against  these  defendants. 

Mr.  Moore.  Reserve  an  exception,  please? 

Mr.  Jeremiah  McAnarney.  For  both  defendants? 

The  Court.  For  both  defendants. 

(The  jury  returns  to  the  court  room) 

“Q.  Whereabouts  in  Fair  Oaks  road?  A.  In  front  of  the  home  of 
a  Mr.  Zeffer.” 

The  witness  saw  the  car  which  was  pointed  out  to  the  jury  in  back  of 
the  court  house  this  morning.  That  was  his  car  from  September  1919  to 
November  1919.  He  had  lost  the  car  on  November  23,  1919.  It  was  at 
Needham  when  he  lost  it,  in  the  evening,  on  Fair  Oaks  Park.  He  next 
saw  it  on  April  19, 1920.  When  he  lost  it,  it  bore  number  plates  Massachu¬ 
setts  123,000,  one  was  on  the  front  and  one  on  the  rear.  When  he  lost  it 
there  was  a  top  on  the  car  and  curtains  in  the  car.  There  was  a  spare  tire 
in  the  rear,  a  bumper  in  the  front  and  shock  absorbers  in  the  front.  There 
was  an  engine  number  on  the  car,  the  engine  number  was  560,490.  The 
number  is  on  there  now.  He  saw  it  this  morning.  The  number  on  the 
rear  end  of  the  frame  was  513,915.  That  number  is  not  on  there  now. 
When  he  lost  the  car  in  Needham  'there  were  four  U.  S.  Royal  cord  tires 
on  the  wheels  and  one  plain  Goodyear  spare  in  back.  There  was  a  fur 
robe  in  the  tonneau ;  also  a  pair  of  gloves,  he  believes. 

“Q.  Let  me  ask  you  where  it  was  when  you  last  saw  it?  A.  In 
front  of  a  house  in  Fair  Oaks  Park  in  Needham. 

The  Court.  Nobody  is  being  charged  here  with  the  larceny  of  this 
automobile. 

Mr.  Williams.  I  appreciate  that,  if  your  Honor  please.  At  the  same 
time,  it  is  material  in  our  case  to  show  the  nature  of  the  fact  of  his  losing 
that  car  in  a  certain  way. 

The  Court.  I  admit  it  for  the  purpose  of  identification  of  that  car. 

Mr.  Williams.  Not  connecting  the  theft  with  the  defendants  at  the 
present  time. 

The  Court.  The  theft  has  nothing  to  do  with  this  case  whatever. 

“Q.  Was  there  any  distinctive  mark  — 

The  Court.  And  you  will  give  it  no  consideration  whatsoever.” 

There  were  no  distinctive  marks  about  the  car.  There  were  shock 
absorbers  on  the  front.  There  are  no  shock  absorbers  on  there  now. 
There  was  a  bumper  on  the  front  then  that  is  not  there  now.  There  was 
a  spare  tire  on  there  then  that  is  not  there  now. 

“Q.  Was  there  a  hole  in  the  right  door?  A.  No,  sir.” 
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Cross-Examination 

(By  Mr.  Jeremiah  McAnarney) 

“Q.  The  car  is  about  the  same  color  now  as  when  you  lost  it?  A. 
Yes” 

His  car  was  dark  blue  body  with  black  fenders.  He  had  run  it  about 
3,000  miles. 

Re-direct  Examination 

(By  Mr.  Williams)  His  car  was  a  Buick  K-49,  model  1920.  He 
purchased  it  in  September  1919.  It  was  new  when  he  bought  it.  He  had 
run  it  approximately  3,000  miles  before  November  23rd. 

Re-cross  Examination 

(By  Mr.  Jeremiah  McAnarney)  It  was  Sunday  around  8:30  in  the 
evening  when  he  last  saw  the  car. 

Warren  H.  Ellis,  called  by  the  Commonwealth,  testified  as  follows : 
That  he  resides  at  602  Webster  Street,  Needham,  Mass,  ana  is  employed 
as  a  clerk.  He  lived  in  Needham  in  1920.  From  January  1  until  January 
6  of  1920,  he  possessed  two  Massachusetts  registration  number  plates  for 
the  year  1920,  for  a  motor  car  bearing  the  number  49,783.  He  last  saw 
these  number  plates  on  Wednesday  evening,  January  6,  1920,  in  his  garage, 
back  of  his  own  house  on  Webster  Street,  Needham.  On  that  day  they 
were  on  a  Ford  machine,  placed  with  stove  bolts  and  lock  washers.  The 
garage  was  not  locked  at  that  time.  It  was  an  unfinished  building.  There 
were  no  doors  on  it  except  canvas.  When  he  discovered  the  loss  of  the 
plates,  his  automobile  had  been  looked  over  but  he  did  not  miss  anything 
else.  The  automobile  then  was  in  the  garage  but  the  number  plates  were 
gone.  He  has  never  seen  them  since. 

Cross-Examination 

(By  Mr.  Moore)  It  is  his  own  garage,  on  his  own  premises  back  of 
his  own  house,  a  one-car  garage.  Faces  right  out  on  to  the  street.  He 
drove  his  car  that  afternoon  of  January  6th  to  Dover  and  back.  He  re¬ 
turned,  he  would  say,  about  ten  o’clock  in  the  evening.  It  was  an  open 
garage,  unfinished  at  that  time.  He  missed  the  numbers  from  the  car  on 
Saturday,  January  9th. 

Warren  C.  Totty,  called  by  the  Commonwealth,  testified  that  he  has 
been  a  member  of  the  Dedham  police  force  for  five  years,  and  that  he  was 
on  duty  November  23rd,  1919  at  Memorial  Hall  Square  in  the  center  of  the 
town  of  Dedham  —  the  junction  of  High  and  Washington  Streets,  the 
point  where  you  take  the  cars  for  Boston.  He  went  to  work  at  six  o’clock 
that  night  and  remained  on  duty  until  three  o’clock  the  following  morning. 
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His  attention  was  called  to  a  motor  car  coming  through  the  square  that 
night.  This  was  about  8:15.  When  he  first  saw  the  car  it  was  about  at 
the  Historical  Building,  just  entering  the  square.  It  was  a  Buick  car. 

Q.  Have  any  number  plates  on  it?  A.  It  did. 

Q.  What  was  it?  A.  12,300,  Massachusetts  1019  registration. 

Q.  12,300?  A.  Yes,  sir. 

The  car  was  a  dark  color,  had  a  dark  body  with  dark  wheels.  He  saw 
two  men  in  it;  top  was  up.  He  could  see  the  forms  of  the  men.  He  was 
on  the  right  hand  side  of  the  car.  There  were  lights  burning  in  the  square. 
He  stood  directly  under  one  of  the  lights.  The  car  was  a  left  hand  drive. 

Q.  Could  you  describe  to  the  jury  either  of  the  men  or  anything  about 
them  that  was  in  the  car?  A.  The  man  that  was  driving,  I  attempted 
to  halt  them  for  the  speed  they  were  driving.  I  stepped  out  in  front  of 
them.  They  kept  on  coming,  and  I  stepped  to  one  side.  As  they  went  by 
me,  the  man  driving  turned  to  the  right  and  looked  at  me.  The  other  man 
took  no  notice  of  me.  He  turned  around.  He  was  a  man  who  wore  a 
moustache. 

The  driver  had  on  a  canvas  coat  with  a  skeepshin  collar,  a  dark  cap. 
The  other  man  wore  a  soft  hat,  dark,  and  he  had  a  dark  coloured  mixed 
overcoat.  The  car  did  not  stop  as  it  passed,  it  increased  its  speed.  It 
went  through  the  square  in  the  neighborhood  of  45  or  50  miles  an  hour, 
possibly  more.  It  went  through  the  square  towards  the  depot  to  the  left 
of  the  depot.  The  last  he  saw  of  it,  it  was  going  by  the  depot  wall.  When 
you  reach  the  road  at  the  foot  of  that  wall,  you  can  go  to  the  left  and  come 
back  on  Washington  Street;  go  straight  ahead  and  come  back  into  Wash¬ 
ington  Street  about  half  a  mile  below,  turn  to  the  right  and  you  can  go  to 
East  Dedham  or  Hyde  Park.  After  you  go  under  the  bridge,  if  you  turn 
to  the  right  you  go  out  towards  Canton. 

Q.  Did  you  subsequently  that  night  receive  any  notice  of  a  car  from 
Needham?  A.  About  half  an  hour  after  that  I  was  notified  of  the  theft 
of  a  car  from  Needham. 

Q.  What  time  was  that?  A.  About  quarter  to  nine. 

Q.  Was  the  number  given  to  you  of  the  car  that  was  stolen?  A. 
It  was. 

Q.  What  was  it?  A.  12,300. 

He  knows  nothing  more  about  that  particular  car  after  it  went  through 
Dedham  Square. 

Q.  Can  you  tell  us  anything  about  the  size  of  the  man  that  was  driv¬ 
ing  that  car?  A.  Not  exactly.  He  seemed  to  be  a  little  smaller  than 
the  man  sitting  beside  him,  sitting  down  a  little. 

Q.  I  didn’t  mean  as  compared  to  his  companion,  but  can  you  tell  us 
as  to  him  himself?  A.  I  couldn’t,  no.  The  windshield  was  up.  There 
were  no  side  curtains  on  the  car. 

Cross-Examination 

(By  Mr.  McAnarney)  This  was  about  8:15.  His  attention  was  at- 
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traded  to  the  car  that  entered  the  square  by  the  speed.  The  headlights- 
were  burning.  Witness  was  under  an  incandescent  light,  250  candle  power. 
The  driver  of  the  car  did  not  pay  any  attention  to  signals  he  gave;  went 
right  by  him.  The  car  went  in  the  direction  of  Sharon  or  East  Dedham. 
He  then  went  to  the  office  and  notified  the  Chief.  East  Dedham  was  called 
from  the  office.  Officer  Hatch,  the  officer  at  East  Dedham  was  on  the  tel¬ 
ephone.  He  was  instructed  with  reference  to  car  going  in  that  direction. 
That  is  all  he  knows,  unless  something  can  be  brought  to  his  attention,  that 
is  all  he  knows  about  it  just  now. 

Q.  Did  you  have  some  information  that  night  or  the  next  day  that 
this  car  turned  up  a  side  street  before  it  got  to  East  Dedham  and  was 
dropped  at  some  place.  A.  Not  this  particular  car. 

A  car  had  stopped  on  a  certain  street  in  East  Dedham.  The  next 
morning  after  this  car  went  through  he  made  some  investigation.  He 
talked  with  his  chief  and  some  other  officer,  he  does  not  recall  just  who 
it  was. 

Asked  if  he  talked  with  Officer  Hatch  to  whom  the  telephone  call  was 
directed,  he  answered  “I  did  not — I  don’t  remember.” 

Q.  Did  you  talk  with  a  man  who  lived  on  a  side  street  leading  off 
the  direct  road  where  you  saw  that  car  to  the  point  where  Officer  Hatch 
was?  A.  No,  sir. 

He  does  not  know  whether  such  a  man  was  brought  to  the  police  sta¬ 
tion,  but  does  know  where  Maverick  Street  is.  It  runs  from  High  to  Curve 
Street.  Maverick  Street  lies  between  where  the  witness  was  stationed 
and  where  Officer  Hatch  was  stationed,  and  leads  off  of  the  street  upon 
which  the  car  was  going  at  a  point  probably  between  a  quarter  and  a  half 
mile  from  where  the  witness  was  stationed.  Officer  Hatch  is  still  connected 
with  the  force, 

Ruth  Corinne  Johnson,  called  by  the  Commonwealth,  testified  as 
follows:  She  lives  at  Elm  Square,  North  Elm  Street,  West  Bridgewater. 
North  Elm  Street  runs  out  of  Elm  Square.  She  is  the  wife  of  Simon 
Johnson.  She  lives  on  North  Elm  Street  which  runs  from  Elm  Square  to 
Brockton,  and  her  house  is  located,  she  imagines,  about  three  or  four  min¬ 
utes  fast  walking  from  Elm  Square.  North  Elm  Street  becomes  Copeland 
Street  when  it  gets  over  the  Brockton  line. 

On  May  5th  of  1920  her  husband  was  running  a  garage  at  Elm  Square 
with  his  brother.  On  the  night  of  Wednesday,  May  5th,  she  was  at  home. 

North  Elm  Street  runs  approximately  north  and  south.  On  the  east 
side  of  North  Elm  Street  lies  a  single  track  electric  car  line  that  connects 
Bridgewater,  West  Bridgewater,  Elm  Square  and  Brockton.  Her  house 
is  located  on  the  west  side  of  North  Elm  Street.  Immediately  south  of 
her  house  there  is  a  single  track  steam  railroad,  the  right  of  way  at  this 
point  is  cut  beneath  the  surface  of  the  surrounding  ground  and  runs  under¬ 
neath  North  Elm  Street.  North  Elm  Street  and  the  street  car  line  cross 
the  railroad  track  just  south  of  her  house  by  means  of  a  bridge.  This 
bridge  is  approximately  the  full  width  of  the  street  and  is  bounded  on 
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the  east  and  west  side  by  a  high  board  fence.  The  railroad  track  and 
bridge  are  to  the  right  of  her  house  as  it  faces  on  North  Elm  Street. 

On  the  night  of  May  5th  her  husband  retired  around  nine  o’clock.  He 
was  not  feeling  very  well.  It  was  about  20  minutes  past  9  when  somebody 
knocked  on  her  door.  She  went  to  the  inside  door  leading  into  the  entry. 
She  was  reading  at  the  time.  There  is  a  vestibule  leading  to  the  front 
door. 

Q.  Then  what  happened,  tell  us  please. 

Mr.  Moore.  I  object. 

The  Court.  You  may  go  ahead.  I  will  save  your  rights. 

Mr.  Moore.  You  will  save  us  an  exception,  your  Honor? 

Mr.  McAnarney.  An  exception  for  both. 

A.  I  went  to  the  door  after  I  heard  a  knock  and  asked  who  it  was. 

Q.  What  was  said,  I  presume,  is  not  competent  at  this  stage  anyway. 
Did  you  open  the  door?  A.  Yes. 

Q.  Did  you  see  some  one  there?  A.  Do  you  mean  after  I  opened 
the  door? 

Q.  Yes.  A.  No,  not  when  I  first  opened  it. 

Q.  Did  you  at  any  time  after  you  opened  the  door  see  somebody? 
A.  Yes. 

Q.  Where  did  you  see  some  one?  A.  Standing  up  by  the  bridge. 

Her  home  is  a  one-story  small  house  with  a  front  door  in  the  center 
of  the  house  facing  on  to  North  Elm  Street.  Her  front  door  sets  back 
from  the  nearest  side  of  North  Elm  Street  about  three  yards  and  a  half. 
She  imagines  that  it  would  be  about  six  yards  from  her  front  door  to  the 
farthest  side  of  North  Elm  Street.  To  her  right  and  south  towards  Elm 
Square  is  the  wooden  bridge  over  the  railroad  track.  Right  at  the  corner 
of  the  bridge  on  the  same  side  as  her  house  is  a  telegraph  pole.  The  per¬ 
son  that  she  saw  as  she  came  to  her  front  door,  was  standing  by  this  tel¬ 
egraph  pole.  She  does  not  know  who  that  somebody  was.  She  saw  this 
man  standing  by  the  pole  and  he  walked  towards  her  and  she  looked  and 
she  saw  two  more  men  coming  over  the  bridge  on  the  car  track.  As  the 
man  by  the  pole  came  up  to  her  at  first  she  did  not  say  anything  and  he 
didn’t  say  anything.  “When  he  got  right  up  to  me,  I  said  my  husband 
would  be  right  out.” 

Mr.  Moore.  I  object  to  what  she  said. 

The  Court.  How  is  that  competent,  Mr.  Williams. 

Mr.  Williams.  I  understand  that  is  a  narrative,  and  therefore  not 
in  the  hearsay  rule,  but  something  that  transpired  at  that  time, — it  is  a 
verbal  act. 

The  Court.  Suppose  it  was,  do  you  propose  to  show  it  was  within 
the  hearing  of  either  of  the  defendants? 

Mr.  Williams.  I  do,  if  your  Honor  please. 

The  Court.  Then,  I  will  admit  it,  subject  to  your  right  to  have  it 
stricken  from  the  record  if  the  connection  is  not  later  made. 

Mr.  Williams.  1  understand  the  defendants  were  then  present  and 
I  agree  it  may  be  stricken  out  if  it  is  not  connected  up. 
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Mr.  Moore.  We  reserve  an  exception  to  its  going  in  at  this  time, 
your  Honor,  without  any  foundation  being  laid. 

The  Court.  I  shall  adopt  the  same  rule  adopted  for  Mr.  McAnarney 
yesterday.  I  see  no  reason  I  should  not  adopt  the  same  now,  on  the  as¬ 
surance  the  connection  will  be  later  furnished. 

Mr.  McAnarney.  An  exception  for  both. 

Q.  What  did  he  say?  A.  He  didn’t  say  anything  to  me,  but  he 
kind  of  called  out  ‘his  wife’. 

Q.  Called  out  his  what?  A.  Called  out  ‘his  wife’.  The  man 

was  at  the  pole  when  he  came  up  to  me,  called  out  ‘his  wife’. 

Q.  The  words  ‘his  wife’?  A.  Yes. 

Q.  In  what  tone  of  voice  did  he  call  that  out  in?  A.  Not  aw¬ 
fully  loud,  and  not  awfully  soft,  —  just  called  out  ‘his  wife’. 

Q.  And  where  were  those  other  two  men  you  saw  coming  from  the 
bridge  at  that  time?  A.  Walking  on  the  car  track. 

Q.  In  front  of  your  house?  A.  Yes.” 

They  were  going  in  the  direction  of  Brockton.  She  then  stepped  out 
of  her  door  and  started  towards  Brockton.  These  two  men  seemed  to  come 
right  along  with  her,  only  on  the  other  side  of  the  street.  She  was  on  the 
left  hand  side  of  the  street  and  they  were  on  the  right  hand  side  of  the 
street  going  towards  Brockton.  Then  she  went  over  to  the  next  house. 
Before  she  got  over  to  the  next  house  she  saw  a  bright  light  shining  on  to 
the  bridge. 

Q.  As  you  came  out  of  the  door  of  your  house,  did  you  see  anything 
more  than  you  have  already  told  us?  A.  I  saw  the  bright  light,  that 
is  all. 

Asked  to  tell  where  this  light  came  from  and  what  it  was,  she  an¬ 
swered  “I  saw  a  light  shining,  and  there  isn’t  any  light  near  my  house  at 
all  —  no  street  light.” 

She  glanced  toward  Brockton  and  she  saw  a  large  light  shining 
towards  her,  and  she  could  not  see  what  was  behind  it.  This  light  was  on 
the  same  side  of  the  road  as  her  house.  It  lighted  up  the  whole  street  and 
kind  of  the  side  of  her  house. 

Q.  Light  up  this  pole  you  spoke  of?  A.  Yes,  that  was  right  on 
the  corner  of  the  bridge,  the  pole. 

She  walked  towards  Brockton.  As  she  went  by  the  motor  cycle  she 
glanced  up. 

Q.  You  say  the  “motor  cycle”.  You  haven’t  said  anything  about  a 
motor  cycle  yet.  A.  Well,  the  light  was  on  a  motor  cycle. 

Q.  I  want  you  to  tell  us  what  there  was  and  what  happened.  Now, 
just  keep  cool,  and  go  ahead  quietly,  and  we  will  get  along  all  right.  You 
say  there  was  a  motor  cycle  there?  A.  Yes. 

She  saw  the  light  first  and  as  she  went  by  she  glanced  up  to  see  what 
the  light  was  on  and  it  was  on  a  motor  cycle.  The  motor  cycle  was  on  the 
side  of  the  road,  on  the  same  side  as  her  house.  There  was  a  man  standing 
beside  it.  She  does  not  know  what  kind  of  a  motor  cycle  it  was,  but  it  had 
a  side  car.  The  man  was  standing  on  the  left  side  of  the  motor  cycle.  She 


approached  the  motor  cycle  on  the  right  hand  side  as  it  was  facing  towards 
her.  She  went  by  the  motor  cycle  on  the  street  side  of  the  motor  cycle. 
All  she  could  see  of  the  man  standing  by  the  motor  cycle  as  she  went  by 
was  his  coat  and  hat.  He  had  on  a  Mackinaw  coat  and  a  kind  of  soft  hat. 
The  Mackinaw  coat  was  one  of  those  dark  colored  plaid  coats  with  a  belt, 
short. 

Q.  Where  were  these  other  two  men  when  you  went  by  the  man  with 
the  motor  cycle?  A.  Right  opposite  me. 

She  passed  the  motor  cycle  and  kept  walking  until  she  got  to  the 
drive- way  that  leads  off  from  North  Elm  Street  to  the  left,  up  to  the  next 
house.  She  walked  on  the  left  hand  side  of  North  Elm  Street  going 
towards  Brockton.  The  other  two  men  that  she  has  spoken  about  walked 
right  along  with  her,  about  three  yards  and  a  half  distant  from  her  on  the 
right  hand  side  of  the  road,  walking  towards  Brockton.  The  people  who 
lived  in  the  next  house  to  her  on  the  left  going  towards  Brockton  were 
the  Bartletts.  The  driveway  she  has  spoken  about  leads  to  their  house. 
On  arrival  at  the  Bartlett  house  she  knocked  at  the  door. 

Q.  What  did  you  do  then? 

Mr.  Moore.  I  object,  your  Honor. 

The  Court.  You  may  proceed 

A.  I  knocked  at  the  door. 

Mr.  Moore.  You  will  save  us  an  exception? 

The  Court.  Certainly.  i 

Mr.  McAnarney.  An  exception. 

A.  I  knocked  at  the  door  and  somebody  opened  the  door. 

At  that  time  the  two  men  that  she  has  referred  to  were  right  opposite 
to  her  on  the  car  track.  She  could  not  tell  how  far  away  they  were. 
They  were  not  within  hearing  distance  at  that  time.  She  went  into  the 
Bartlett  house. 

“Q.  When  you  went  into  the  Bartlett  house,  did  you  do  anything  in 
reference  to  the  Bridgewater  police? 

Mr.  Moore.  I  object. 

Mr.  Williams.  I  will  put  it  in  this  form. 

Q.  What  did  you  do  after  you  went  into  the  Bartlett  house?  A. 
I  telephoned. 

Mr.  Moore.  I  object. 

The  Court.  You  may  inquire,  ‘what  did  you  do’?  A.  I  tel¬ 
ephoned. 

Mr.  Moore.  I  will  reserve  an  exception. 

Mr.  McAnarney.  Exception. 

Q.  To  whom?  A.  West  Bridgewater  police. 

Mr.  McAnarney.  Your  Honor  will  note  an  exception. 

The  Court.  Certainly.” 

She  imagines  that  she  was  in  the  Bartlett  house  about  ten  minutes, 
and  then  came  out. 

The  Court.  It  is  distinctly  understood  that  this  talk  over  the  tel¬ 
ephone  is  admitted  simply  as  a  fact.  Of  course,  the  conversation  that  took 
place  is  not  competent. 


Mr.  Williams.  1  have  not  asked  it,  if  your  Honor  please. 

The  Ooxjrt.  I  want  that  distinctly  understood.” 

After  she  eame  out  she  then  walked  down  the  driveway  and  as  she 
got  to  the  end  of  the  driveway,  the  two  men  walked  alongside  of  her,  — 
the  same  two  men  that  followed  her  up. 

Q.  Where  were  they  when  you  got  down  to  the  end  of  the  driveway? 
A.  They  seemed  to  walk  right  along  with  me. 

She  walked  on  the  right  hand  side  of  North  Elm  Street,  going  towards 
her  house.  That  was  the  same  side  of  the  street  that  she  had  come  up 
from  her  house.  The  Bartlett  house  is  on  the  same  side  of  the  street  as 
her  house. 

Q.  And  as  you  walked  along  on  the  same  side  going  back,  what  did 
you  notice  about  the  two  men?  A.  I  could  see  them  plain.  They  were 
on  the  car  track  ....  Just  walking  along  as  I  did. 

Q.  Did  you  notice  anything  about  the  motor  cycle  as  you  went  back 
towards  your  house?  A.  Yes.  It  had  turned  toward  Brockton  on  the 
car  track  side,  and  the  light  was  shining  right  in  my  face,  and  the  two  men 
that  were  walking  with  me. 

When  she  went  to  the  Bartlett  house  the  motor  cycle  was  on  the  right 
side  of  North  Elm  Street  going  towards  Elm  Square.  When  she  came  back 
towards  her  house,  the  motor  cycle  was  on  the  right  side  of  North  Elm 
Street,  going  towards  Brockton.  That  would  be  on  the  opposite  side  of 
the  street.  The  light  was  shining  in  her  face  and  on  the  other  two  men. 
As  she  came  up  to  the  motor  cycle  she  heard  it  was  running.  Then  she  saw 
the  two  men  stop  at  the  motor  cycle.  There  was  a  man  there  by  the  motor 
cycle.  It  made  three  altogether  by  the  motor  cycle.  The  one  that  she  saw 
the  most  of  all  was  short  and  his  face  was  kind  of  blue  as  though  he  had 
just  shaved.  He  had  an  overcoat  and  a  derby.  That  is  all  she  can  say. 
She  cannot  tell  anything  about  his  age  or  weight.  She  did  not  know  his 
name  at  the  time.  She  saw  that  man  the  next  night  at  the  Brockton  police 
station  about  half  past  seven.  Her  husband  was  with  her.  The  first  time 
she  saw  him  the  next  night  was  when  they  were  bringing  him  up  the 
stairs.  She  recognized  him  right  away.  The  man  she  is  referring  to  is 
the  man  right  there  in  the  cage,  the  man  without  the  moustache.  She 
now  knows  that  his  name  is  Sacco.  She  is  positive  that  he  is  the  man 
she  saw  that  night. 

Q.  Now  can  you  describe  any  other  man  who  was  there?  A. 
Only  that  he  was  a  little  taller. 

Q.  Which  man  are  you  speaking  of  now?  A.  The  man  that  was 
with  him,  that  was  walking  along  the  car  track. 

Q.  You  have  described  Sacco.  Now,  describe  the  other  one,  if  you 
can.  A.  I  didn’t  see  him.  He  was  on  the  other  side. 

He  had  on  a  long  overcoat  and  a  soft  hat,  that  is  all  she  could  see. 
He  was  taller  than  the  other  man. 

Q.  Now  could  you  see  the  man  with  the  motor  cycle?  A.  No. 

Q.  Did  you  see  him  at  any  time  that  night,  the  man  on  the  motor  cy¬ 
cle?  A.  Well,  just  his  coat  and  hat,  that  is  all. 
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Q.  Tell  us  what  kind  of  a  coat  and  hat  he  had  on  when  you  saw  him 
for  the  second  time.  I  mean,  as  you  came  down  towards  your  house  and 
the  three  were  together  there.  A.  He  had  a  mackinaw  coat,  and  soft 
hat  pulled  down  over  his  face. 

Q.  Now,  did  you  see  that  man  afterwards?  A.  Yes,  sir. 

Q.  Where  did  you  see  him  ?  A.  At  the  Brockton  police  — 

Mr.  Moore.  I  assume  now  you  are  referring  to  persons  other  than 
the  defendants? 

The  Court.  I  don’t  know.  What  is  the  fact. 

Mr.  Williams.  This  is  a  man  who  is  not  one  of  the  defendants,  if 
your  Honor  please. 

The  Court.  Well,  wherein  is  that  competent? 

Mr.  Williams.  I  wish  to  show  at  the  present  time  who  was  in  the 
company  of  the  defendants  at  that  time,  if  your  Honor  please. 

Mr.  Moore.  I  object. 

The  Court.  The  four  men  who  were  there? 

Mr.  Williams.  The  four  men. 

Mr.  Moore.  I  object  your  Honor. 

The  Court.  I  will  allow  you  to  show  that,  if  it  is  simply  to  show  all 
the  men  in  that  party,  that  is,  the  four  men. 

Mr.  Williams.  Yes. 

The  Court.  I  will  allow  that. 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  Certainly. 

Mr.  McAnarney.  An  exception. 

Q.  Where  did  you  see  that  man  later  ?  A.  In  the  Brockton  police 
station.” 

This  was  the  next  night  when  she  went  up  with  her  husband.  She 
learned  the  man’s  name  at  that  time. 

“Q.  What  was  his  name?  A.  Sino  or  Scino. 

Q.  Do  you  know  how  it  is  spelled?  A.  No. 

Q.  Did  you  ever  see  it  spelled?  A.  Yes,  in  the  paper. 

Q.  Can  you  spell  it?  A.  I  don’t  know. 

Q.  See  if  this  sounds  familiar,  O-r-c-i-a-n-i,  or  am  I  wrong?  A. 
I  think  that  was  the  way  it  was  spelled  in  the  paper. 

Q.  You  saw  him  at  the  Brockton  police  station  that  night?  A. 
Yes.” 

At  that  time  he  had  on  a  mackinaw  coat  and  soft  hat. 

After  the  two  men  stopped  there  at  the  motor  cycle,  she  walked  right 
along  up  to  her  front  door  and  her  husband  was  talking  to  a  man,  —  he 
was  the  man  that  was  standing  by  the  pole. 

“Q.  Do  you  know  who  he  was?  A.  Yes. 

Q.  Who?  A.  Boda. 

Mr.  Moore.  I  object,  your  Honor. 

The  Court.  Simply  for  the  purpose  of  showing  the  names  of  the 
four  people  who  were  there,  you  may  inquire. 

Mr.  Moore.  Exception. 


Mr.  McAnarney.  Exception. 

Q.  Boda?  A.  Boda. 

Q.  Do  you  know  his  first  name?  A.  I  think  they  called  him 
Mike,  I  am  not  positive. 

Q.  Mike  Boda.  Now,  what  else  did  you  see  when  you  came  back  to 
your  front  door?  A.  That  is  all  I  saw. 

Q.  Did  you  see  anything  more  about  the  motor  cycle?  A.  Only 
that  the  man  left  my  husband,  and  walked  toward  it. 

Q.  What  man?  A.  Boda. 

Q.  He  left  your  husband  and  went  toward  the  motor  cycle.  A. 

Yes. 

Q.  Who  was,  or  who  were  by  the  motor  cycle  at  that  time,  if  any¬ 
body? 

Mr.  Moore.  I  object,  your  Honor.  There  is  no  connection  estab¬ 
lished. 

The  Court.  It  is  for  the  same  purpose? 

Mr.  Williams.  Yes,  if  your  Honor  please. 

Mr.  Moore.  I  reserve  an  exception. 

Mr.  McAnarney.  Exception. 

A.  Shall  I  tell  the  names? 

Q.  Yes.  I  mean,  as  you  saw  Boda  go  towards  the  motor  cycle, 
what  was  going  on  around  the  motor  cycle,  and  who  was  there,  if  anybody  ? 

A.  The  three  men  I  saw  first,  one  with  the  motor  cycle  and  the  two 
that  followed  me  up  the  street.”  They  were  standing  right  by  the  side  of 
the  car.  The  side  car  was  on  the  right  hand  side  and  they  were  standing 
beside  it  and  the  fellow  driving  it  was  sitting  there  as  if  just  ready  to  start 
it,  sitting  on  the  seat. 

Q.  Did  you  hear  anything  said  between  any  of  those  men?  A. 
No. 

Q.  Did  you  hear  any  talk?  A.  I  don’t  seem  to  remember  it. 

Q.  Did  you  hear  any  talk,  whether  you  could  understand  what  said 
or  not?  A.  No. 

Q.  How  near  were  these  two  men  standing  to  the  man  with  the  motor 
cycle  when  you  saw  them  at  the  time  you  saw  Boda  go  up  towards  them  ? 
A.  Right  aside  of  the  motor  car,  and  he  was  sitting  on  the  seat. 

Q.  Where  was  the  light  at  that  time?  A.  Facing  towards  Brock¬ 
ton. 

Q.  How  far  was  Boda  from  that  group  on  the  motor  cycle  when 
you  saw  him  going  towards  it? 

Mr.  Moore.  I  object. 

The  Court.  You  may  answer. 

Mr.  Moore.  Reserve  an  exception. 

Mr.  McAnarney.  Exception. 

The  Court.  Certainly.  Go  ahead. 

Q.  Will  you  answer  that,  Mrs.  Johnson?  A.  I  don’t  know  as  I 
can  tell  just  how  far. 

Q.  Well,  where  were  you  standing  at  the  time?  A.  Why,  just 
back  of  my  husband  in  the  doorway.” 
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Asked  “Now,  Mrs.  Johnson,  suppose  we  are  standing  on  your  front 
door  step,  or  thereabouts,  can  you  indicate  here  in  the  room  some 
object  which  would  show  and  illustrate  to  the  jury  how  far  away  the  mo¬ 
tor  cycle  with  the  three  men  about  it  was  at  that  time?’'  She  answered, 
“About  over  to  that  space  there,  between  the  two  windows  there, — right 
there  where  the  sheriff  is  sitting,  —  further  over,  between  the  window 
back  of  the  sheriff  and  the  next  window.”  (Mr.  Williams  states  this  is 
about  30  feet) 

They  were  in  the  street,  right  alongside  of  the  car  track.  She  then 
went  into  the  house. 

Q.  How  far  was  Boda  from  these  three  men  in  the  motor  cycle  when 
you  last  saw  him,  that  is,  the  distance  between  the  three  men  in  the  motor 
cycle  and  Boda,  towards  which  he  was  walking,  as  I  understand  it?  A. 
About  halfway,  when  I  saw  him  last. 

This  was  just  before  she  went  into  the  house. 

Q.  Can  you  tell  us  how  far  it  is  from  your  front  door  step  or  front 
door  to  the  entrance  of  the  Bartlett  house,  and  by  the  “entrance”  I  mean 
the  driveway,  entering  into  the  driveway  of  the  Bartlett  house?  A. 
Oh,  the  driveway,  why,  about  sixty  feet. 

Q.  Sixty  feet?  A.  They  were  halfway  between  the  driveway  and 
my  door.  The  motor  cycle  was  headed  towards  Brockton. 

Q.  I  see.  Have  you  measured  it?  A.  No. 

Q.  Now,  I  want  you  to  go  back  inside  of  the  house  a  minute,  to  the 
time  before  you  had  gone  out  on  the  street.  You  say  you  had  heard  a  knock 
on  the  door?  A.  Yes. 

Q.  When  you  heard  the  knock,  did  you  have  —  when  you  heard  the 
knock,  you  say  you  went  to  the  door,  or  the  inner  door,  and  asked  who 
was  there,  is  that  right?  A.  Yes. 

Q.  Did  you  find  out  who  was  there?  A.  No. 

Q.  Did  you  then  have  any  talk  with  your  husband?  Just  yes  or  no, 
please?  A.  After  I  had  gone  to  the  door? 

Q.  Yes.  A.  Yes. 

Q.  Before  you  went  out  into  the  street?  A.  Yes. 

Q.  And,  without  giving  us  the  conversation,  can  you  tell  us  the  sub¬ 
ject  of  the  talk  you  then  had  with  your  husband? 

Mr.  Moore.  I  object  to  that  conversation. 

The  Court.  You  may  direct  the  witness, — under  Sampson  against 
Sampson.  Did  you  have  any  talk  with  your  husband,  or  say  anything 
to  your  husband,  about  a  particular  subject? 

A.  Yes. 

Q.  What  was  the  subject  you  spoke  of? 

The  Court.  You  ought  to  direct  her  to  it,  because  she  may  testify 
to  a  private  conversation.  Sampson  against  Sampson  says  that  a  husband 
can  ask  his  wife  if  there  was  any  talk  with  reference  to  a  divorce.  The 
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Supreme  Court  says  that  is  competent,  on  the  ground  it  is  evidence  of 
the  fact  and  not  a  conversation.  That  has  been  confirmed  in  the  235th, 
I  think,  in  Commonwealth  against  Feci. 

Q.  Don’t  answer  this,  Mrs.  Johnson,  until  his  Honor  has  ruled 
upon  it?  A.  Yes. 

Q.  Did  you  have  any  talk  with  your  husband  then  about  a  visit 
of  Mike  Boda? 

Mr.  Moore.  I  object. 

The  Court.  That  is  not  Sampson  v.  Sampson. 

Q.  Well,  did  you  have  any  talk  with  your  husband  about  going 
to  telephone  for  the  police? 

Mr.  Moore.  I  object. 

The  Court.  I  think  I  will  exclude  it. 

Q.  You  say  you  did  have  a  talk  with  your  husband  there?  A.  I 
did. 

Q.  Was  the  subject  of  the  talk  with  your  husband  about  going  to 
the  Bartlett  House  to  telephone  for  the  police? 

Mr.  Moore.  I  object. 

The  Court.  I  will  exclude  that,  in  that  form. 

Mr.  Moore.  Further,  I  think  the  character  of  those  questions  is 
wrong. 

Q.  Well,  was  the  conversation  about  going  to  the  Bartlett  House? 

Mr.  Moore.  I  object,  if  your  Honor  please. 

The  Court.  I  will  allow  that. 

A.  Yes. 

Mr.  Moore.  Reserve  an  exception. 

Mr.  McAnarney.  An  exception  for  both  of  us. 

The  Court.  I  will  allow  that,  gentlemen,  as  evidence  of  a  fact,  not 
with  regard  to  any  conversation  between  the  husband  and  wife. 

Q.  And  was  there  further  the  subject  of  a  talk  you  had  with  your 
husband  about  what  you  should  do  at  the  Bartlett  house  when  you  went 
there  ? 

Mr.  Moore.  I  object. 

The  Court.  I  will  exclude  that. 

Q.  You  had  a  talk  about  going  to  the  Bartlett  house?  A.  Yes. 

Q.  And  you  did  go  to  the  Bartlett  house?  A.  Yes. 

Q.  You  did  what  you  said  you  have  done  at  the  Bartlett  house?  A. 

Yes. 

Q.  Now,  where  was  the  man  who  you  say  was  Mike  Boda  when  you 
first  recognized  him  on  the  street? 

Mr.  Moore.  I  object  to  the  form  of  that  question. 

The  Court.  It  does  not  appear  that  she  recognized  him  on  the 
street. 

Q.  Well,  you  say  you  saw  a  man  on  the  street,  and  you  say  he  is  Mike 
Boda,  didn’t  you? 

Mr.  Moore.  I  object. 

The  Court.  What  is  that? 
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Mr.  Williams.  Please  repeat  the  question. 

(The  question  is  read) 

The  Court.  Well,  that  is  objectionable  in  that  form. 

Q.  Well,  did  you  tell  us  a  few  minutes  ago  that  you  saw  a  man  on 
the  street  at  some  time  after  you  had  gone  out,  who  was  Mike  Boda? 

Mr.  Moore.  I  object. 

The  Court.  I  will  exclude  that. 

Q.  Well,  what  did  you  tell  us  about  Mike  Boda? 

Mr.  Moore.  I  object  to  that. 

The  Court.  If  anything. 

Q.  Did  you  mention  the  name  of  Mike  Boda? 

Mr.  Moore.  I  object  to  that  form  of  amendment. 

The  Court.  I  will  admit  it  in  that  form.  You  may  answer,  yes 
or  no. 

Mr.  Moore.  I  will  reserve  an  exception. 

Q.  Did  you  mention  the  name  of  Mike  Boda  here  a  little  while  ago? 
A.  Yes. 

Q.  What  did  you  say  about  him? 

Mr.  Moore.  I  object,  your  Honor. 

The  Court.  You  may  answer. 

Mr.  Moore.  I  will  reserve  an  exception. 

The  Court.  Certainly. 

Mr.  McAnarney.  To  both,  please. 

The  Court.  This  is  now  about  identification,  I  suppose. 

Q.  What  did  you  say  about  Mike  Boda  a  few  minutes  ago  when  I 
was  asking  you  about  the  man  on  the  street? 

Mr.  Moore.  I  think  the  record  would  be  the  best  evidence  of  what 
was  said. 

The  Court.  Well,  I  have  got  a  pretty  strong  recollection  of  what 
the  testimony  was,  but  I  will  allow  you  to  ask  that  question. 

A.  He  was  the  one  standing  by  the  pole. 

Q.  He  was  the  one  standing  by  the  pole?  A.  Yes. 

Q.  That  is  the  one  you  spoke  of?  A.  Yes. 

Q.  And  how  far  was  that  pole  from  the  bridge?  A.  From  the 
bridge  ? 

Q.  Yes.  A.  Why,  it  was  at  the  corner  of  the  bridge. 

Q.  It  was  at  the  corner  of  the  bridge.  How  far  from  Mike  Boda 
were  these  two  men  that  you  saw  at  the  bridge  when  you  saw  him  stand¬ 
ing  there  at  the  pole?  A.  They  were  on  the  car  track  on  the  opposite 
side  of  him. 

Q.  How  far  from  him?  A.  About  three  yards  and  a  half. 

Q.  Now,  is  there  anything  more  that  you  saw  any  of  those  men  do 
on  that  street  that  night  that  you  have  not  told  us  about,  Mrs.  Johnson, 
that  you  recall?  A.  I  don’t  think  there  is. 

While  she  was  in  the  Bartlett  house  she  looked  out  of  the  window  to 
see  if  she  could  see  the  men  that  walked  up  the  street  with  her  and 
she  could  not,  but  she  saw  the  light  on  the  motor  cycle  facing  towards 
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Brockton,  flashing  back  and  forth  like  that, — on  one  side  and  then  on  the 
other. 

Q.  Where  was  the  motor  cycle  at  that  time  ?  A.  Facing  towards 
Brockton,  on  the  car  track  side. 

Q.  Did  you  see  the  motor  cycle  move  after  that  until  after  you  had 
got  down  by  it?  A.  No. 

Q.  Now,  did  you  notice  anything  about  the  man  who  was  on  the 
other  side  of  Sacco,  whom  you  say  you  couldn’t  fully  describe?  A. 
No,  just  his  hat  and  coat,  that  is  all. 

Q.  Did  you  notice  anything  about  his  face?  A.  No. 

Q.  Another  thing,  Mrs.  Johnson,  is  there  anything  about  the 
appearance  of  that  other  man  that  you  can  recollect  that  you  haven’t 
told  us  about  here?  Do  you  remember  what  you  have  told  us  here  about 
that  other  man?  A.  No,  I  don’t  seem  to,  only  just  his  hat  and  coat. 

Q.  Anything  about  his  face?  A.  I  couldn’t  see  very  good.  He 
was  on  the  other  side. 

Q.  I  appreciate  that.  I  am  simply  asking  you  if  there  was  any¬ 
thing  further  you  can  tell  us  about  his  appearance  that  you  haven’t  told 
us  here?  A.  I  think  he  had  a  mustache,  that  is  all  I  could  see.  I 
couldn’t  see  his  features,  or  anything,  only  he  looked  as  though  he  had 
a  mustache,  that  is  all. 

When  she  came  back  to  her  house  she  saw  her  husband  standing  at 
the  door,  Boda  with  him.  Then  she  saw  Boda  go  up  towards  the  motor 
cycle. 

Q.  What  did  your  husband  then  do,  do  you  know? 

Mr.  Moore.  I  object. 

The  Court.  You  may  testify  what  he  did. 

A.  After  Boda  had  gone? 

Q.  Yes.  A.  He  came  into  the  house. 

Q.  Did  he  go  anywhere,  so  far  as  you  know?  A.  Yes. 

Q.  I  say,  did  he  go  anywhere  then?  A.  Yes. 

Q.  Where?  A.  Down  to  the  garage. 

Mr.  Moore.  I  object,  if  your  Honor  please. 

You  may  testify.  She  said  he  went  down  to  the  garage. 
I  reserve  an  exception. 

Very  well. 

Mr.  McAnarney.  An  exception. 

Q.  How  soon  did  you  come  back  into  the  house  after  you  saw  him 
talking  with  Boda  in  front  of  the  house?  A.  Only  a  few  minutes. 

Q.  Can  you  tell  us  how  many  minutes?  A.  About  two  minutes. 

Q.  How  many?  A.  About  two  minutes. 

Q.  Perhaps  you  didn’t  understand  me?  Did  he  go  down  to  the 
garage  after  you  saw  him  talking  with  Boda  in  front  of  the  house  and 
you  went  into  the  house?  A.  Yes.  He  came  in  with  me. 

Q.  Well,  didn’t  he  go  down  to  the  garage?  A.  Yes. 

The  Court.  Did  you  see  him  go  down  to  the  garage? 

The  Witness.  No.  I  stayed  right  in  the  house. 


The  Court. 
Mr.  Moore. 
The  Court. 
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The  Court.  I  will  exclude  that. 

Q.  He  came  in  with  you  after  you  saw  Boda  talking  with  him  in 
front  of  the  house?  A.  Yes. 

Q.  What  did  he  do  then?  A.  He  came  into  the  house. 

Q.  What  did  he  do  then?  A.  He  went  down  to  the  garage. 

Q.  He  went  out  of  the  house?  A.  He  went  out  of  the  house. 

The  Court.  I  will  exclude  the  answer,  that  he  went  down  to  the 
garage.  I  will  allow  to  remain  that  he  went  out  of  the  house. 

Q.  How  long  was  he  out  of  the  house  at  that  time? 

Mr.  Moore.  I  object  to  that. 

The  Court.  What  is  the  real  purpose  about  how  long  he  was  down 
there  ? 

Mr.  Williams.  It  may  be  material,  if  your  Honor  please.  It  is 
not  simply  idle  curiosity. 

The  Court.  I  will  allow  you  to  ask  the  question. 

Mr.  Moore.  Exception. 

Mr.  McAnarney.  Save  an  exception  for  both? 

The  Court.  Certainly. 

Q.  Do  you  know  how  long  he  was  out  of  the  house  at  that  time? 
A.  Quite  a  few  hours. 

Q.  Quite  a  few  hours?  A.  Yes. 

(Court  adjourns  for  the  day) 

Q.  I  have  just  one  further  question,  if  your  Honor  please,  I  would 
like  to  ask  the  witness  that  I  omitted  to  last  night.  I  think  my  last 
question  or  two  was  in  regard  to  your  husband  going  out  again  after  he 
came  into  the  house  and  you  said  he  went  out  and  stayed  sometime.  Did 
he  go  away  with  anybody  that  time?  A.  No. 

Q.  That  is,  he  was  alone,  so  far  as  you  know,  when  he  left  the 
house  that  second  time?  A.  Yes. 

Cross-Examination 

(By  Mr.  McAnarney) 

Q.  Well,  that  night  you  didn’t  know  a  single  one  of  these  men  you 
have  been  describing,  did  you?  A.  No. 

Q.  Some  one  has  since  told  you  who  they  were,  that  is  right,  isn’t 
it?  A.  Yes. 

Q.  When  you  went  to  the  door,  you  saw  a  man  forty  feet  away,  didn’t 
you?  A.  I  don’t  know  as  it  was  forty  feet. 

Q.  Haven’t  you  told  somebody  that  it  was  forty?  Isn’t  it  about 
forty,  that  he  was?  A.  Yes,  I  will  say  that  it  was. 

Q.  Now,  is  that  the  man  who  spoke  to  you?  A.  Yes. 

Q.  After  he  spoke  to  you,  what  did  you  do?  I  assume  you  are  at  the 
doorway,  or  did  you  come  out  on  the  doorstep,  or  did  you  talk  to  him 
and  you  in  the  door?  A.  I  think  I  stepped  down  from  the  step. 

Q.  After  whatever  passed  between  you  two,  what  did  you  do? 
A.  I  walked  up  the  street  towards  Brockton. 
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Q.  You  didn’t  enter  the  house?  A.  No. 

Q.  He  asked  you  a  question  and  you  made  an  answer,  I  assume? 
A.  He  didn’t  ask  me  any  question. 

Q.  He  didn’t  ask  anything?  A.  No. 

Q.  Then,  all  that  transpired  was  that  you  saw  a  man  forty  feet 
away,  and  you  walked  over  towards  the  Bartlett  house,  is  that  right? 
A.  Well,  he  walked  up  to  me,  and  I  said  that  my  husband  would  be 
right  out,  and  that  is  all  that  was  said. 

Q.  Without  anything  being  said  by  him?  A.  Not  to  me. 

Q.  Then  you  didn’t  know  the  man?  A.  No. 

Q.  And  you  had  never  seen  him  before?  A.  No. 

Q.  Are  you  telling  that  just  as  it  was?  A.  Yes,  sir. 

Q.  A  strange  man  whom  you  had  never  seen  before,  didn’t  know 
who  he  was,  approaches  your  house,  and  you  say,  without  his  saying 
anything,  “My  husband  will  be  right  out”,  and  you  walked  right  up  the 
street  to  Bartlett’s?  You  nod  your  head,  but  you  didn’t  speak.  That 
is  the  situation,  isn’t  it?  A.  Yes. 

Q.  I  now  say  to  you,  are  you  quite  sure  that  is  what  happened  that 
night?  A.  Yes. 

Q.  Where  was  your  husband  then?  A.  In  the  house. 

Q.  Well,  now,  as  you  stepped  from  your  house  you  noticed  two 

men  coming  from  the  opposite  direction?  A.  Yes. 

Q.  And  you  mean,  in  the  opposite  direction  to  the  way  you  walked 
towards  the  Bartlett  house?  A.  Yes. 

Q.  And  those  men  kept  walking?  A.  Yes. 

Q.  Until  you  went  into  the  Bartlett  house?  A.  Yes. 

Q.  Those  men  didn’t  stop,  so  far  as  you  could  observe,  up  to  the 
time  that  you  went  into  the  Bartlett  house?  A.  No. 

Q.  Now,  you  remained  in  the  Bartlett  house  some  ten  or  fifteen 
minutes.  You  wouldn’t  undertake  to  say,  would  you?  A.  About  ten, 
not  over. 

Q.  Would  you  say  sure  it  wasn’t  twelve?  A.  Yes. 

Q.  You  didn’t  take  the  time?  A.  No. 

Q.  That  is  now  your  judgment  as  to  the  time  you  stayed  in  there, 
ten  minutes?  A.  About  ten  minutes. 

Q.  Whether  it  was  eight  or  fifteen,  you  wouldn’t  now  undertake  to 
say?  A.  I  know  it  wasn’t  over  ten. 

Q.  You  know  it  wasn’t  over  ten?  A.  I  am  quite  sure  it  wasn’t 
over  ten  minutes. 

Q.  You  took  no  note  of  the  time?  A.  No. 

Q.  We  will  leave  it  as  your  best  judgment  you  were  in  there  about 
ten  minutes.  Now,  the  man  that  you  say  walked  on,  as  you  went  towards 
the  Bartlett  house,  what  direction  were  they  walking  in  the  last  you  saw 
them?  A.  Towards  Brockton. 

Q.  They  were  walking  towards  Brockton?  A.  Yes. 

Q.  And  you  came  into  the  Bartlett  house?  A.  Yes. 

Q.  Those  men  didn’t  speak  to  you?  A.  No. 
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Q.  You  didn’t  have  any  conversation  with  them?  A.  No. 

Q.  Now,  when  you  came  out  of  the  Bartlett  house,  did  you  then 
see  anyone?  A.  Not  when  I  first  came  out  of  the  door. 

Q.  Well,  when  you  had  come  out  of  the  door,  I  assume  you  started 
to  go  from  the  Bartlett  house  to  your  home?  A.  Yes. 

Q.  Now,  while  you  are  walking  from  the  Bartlett  house  down  to 
your  home,  do  you  see  anyone?  A.  Yes. 

Q.  You  saw  two  men?  A.  Yes. 

Q.  Coming  from  or  going  in  what  direction?  A.  Going 
towards  Bridgewater. 

Q.  You  don’t  know  and  have  no  idea  whether  those  are  the  two 
men  that  were  walking  when  you  went  into  Mrs.  Bartlett’s? 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

Q.  You  have  no  idea,  have  you,  that  those  were  the  two  men  that 
were  walking  on  the  street  when  you  wTent  in  to  the  Bartlett  house? 

Mr.  Katzmann.  One  moment. 

The  Court.  Have  you  any  idea  whether  those  were  the  same  men 
or  not?  A.  One  of  them. 

Q.  Are  you  sure?  A.  I  am  sure. 

Re-direct  Examination 

(By  Mr.  Williams)  At  the  Brockton  police  station  where  she  went 
on  the  evening  of  May  6th,  she  saw  a  man  with  a  plaid  mackinaw  coat 
and  soft  hat. 

Q.  Can  you  tell  these  gentlemen,  having  in  mind  what  you 
had  seen  the  night  before,  on  May  5th,  what  the  mackinaw  coat  and  hat 
that  you  saw  on  the  man  you  saw  in  the  Brockton  police  station  looked 
like?  A.  The  same. 

Q.  Are  you  sure  of  that?  A.  Positive. 

Q.  Did  you  tell  us  yesterday  who  that  man  was?  A.  Yes. 

Q.  What  was  his  name?  A.  Orciani. 

Re-cross  Examination 

(By  Mr.  McAnarney) 

Q.  So  that  any  man  of  about  that  size  that  they  would  have  led  out 
to  you  that  day  at  Brockton,  who  had  on  a  mackinaw  the  same  as  any 
mackinaw,  and  who  had  on  a  soft  hat  bent  down,  would  be  the  man  you 
would  identify,  wouldn’t  it?  A.  I  don’t  know. 

Q.  Well,  you  had  no  other  way  of  identifying  him,  had  you?  A. 
No. 

Simon  Eugene  Johnson,  called  by  the  Commonwealth,  testified  as 
follows :  He  resides  on  North  Elm  Street,  West  Bridgewater  and  is  the 
husband  of  Ruth  Corinne  Johnson.  His  home  is  less  than  a  quarter  of  a 
mile  from  Elm  Square.  The  distance  from  the  inner  rail  of  the  street  car 
track  that  runs  on  North  Elm  Street  in  front  of  the  home  of  the  witness, 
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that  is  the  rail  nearest  to  the  house  of  the  witness,  and  the  edge  of  the  street 
on  his  side  of  the  street,  is  about  10  feet.  It  is  a  gravel  road. 

Referring  to  the  bridge  that  has  been  heretofore  referred  to  in  the 
testimony  of  his  wife,  Ruth  Johnson,  he  was  asked  “Will  you  describe  that 
bridge  to  the  jury  and  tell  them  how  far  from  your  house  it  is  located?” 
He  answered,  “It  is  an  iron  girder  with  wooden  flooring  and  I  should  say 
the  corner  of  the  bridge  is  about  15  feet  from  the  door  of  my  house.” 
There  is  only  one  door  at  the  front  of  his  house,  and  that  one  is  in  the  cen¬ 
ter.  There  is  a  pole  or  post  right  near  the  end  of  the  bridge,  about  in  a 
line  from  his  front  door  to  the  corner  of  the  bridge.  This  pole  or  post  is 
about  12  or  13  feet  awray  from  the  front  door.  There  are  no  street  lights 
there. 

On  the  night  of  May  5th  he  had  retired  when  there  was  a  knock  at 
the  door.  He  thinks  it  was  about  9  :20  or  9 :25.  He  and  his  wife  did  have 
a  talk  relative  to  that  knock.  Afterwards  she  went  to  the  door  and  asked 
who  it  was,  and  came  back  and  spoke  with  him.  Later  he  got  up  and 
dressed  and  went  out  doors.  When  he  went  out  doors  he  met  a  man  com¬ 
ing  towards  the  door  from  the  direction  of  the  bridge. 

“Q.  Who  was  he?  A.  Mike  Boda. 

Q.  Now,  who  is  Mike  Boda? 

Mr.  Moore.  I  object. 

Q.  Well,  where  does  Mike  Boda  live? 

Mr.  Moore.  I  object  to  that,  your  Honor. 

The  Court.  That  may  be  answered. 

Mr.  Moore.  Your  honor  will  save  an  exception. 

Mr.  McAnarney.  Any  conversation  with  Boda,  so  far  as  the  defen¬ 
dant  Vanzetti  — 

The  Court.  This  is  not  a  conversation  with  Boda. 

Mr.  McAnarney.  He  is  coming  to  it.  Your  Honor  suggested  last 
night  we  could  expedite  matters. 

The  Court.  I  will  adopt  that  suggestion  in  this  way :  Without  your 
repeatedly  objecting  to  this  particular  line  of  inquiry,  I  will  save  your 
rights. 

Mr.  McAnarney.  To  any  inquiry  from  this  witness  as  to  conversa¬ 
tion  with  Boda. 

The  Court.  That  is  right,  —  if  I  admit  any.  I  have  not  admitted 
any  yet. 

Q.  Where  did  Mike  Boda  live?  A.  At  that  time? 

Q.  Yes.  Do  you  know  where  he  was  living  at  that  time?  A.  At 
that  time  he  said  he  lived  in  South  Boston. 

Q.  Where  did  he  live  before  that? 

Mr.  McAnarney.  That  I  object  to.  This  is  all  subject  to  the  same 
objection. 

The  Court.  Certainly,  but  on  account  of  your  objection  to  what  has 
been  said,  you  may  strike  from  the  record  that  conversation  that  he  lived 
at  South  Boston. 

Q.  Where  did  he  live  previous  to  that? 
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Mr.  Moore.  I  object  to  that,  your  Honor.  That  is  directly  contrary 
to  the  rule  your  Honor  just  announced  because  it  could  be  no  information 
other  than  described  by  conversation. 

The  Court.  I  don’t  know  about  that.  There  are  many  ways.  He 
might  have  seen  the  man  in  the  house. 

Mr.  Moore.  We  have  no  way  of  controverting  it. 

The  Court.  He  may  be  speaking  of  his  own  knowledge. 

Q.  I  am  asking  you  of  facts  within  your  own  knowledge,  Mr.  John¬ 
son,  now. 

The  Court.  If  you  know,  you  may  answer. 

Q.  Do  you  get  the  question?  A.  Repeat  the  question. 

Mr.  Williams.  Please  read  it. 

(The  question  is  read) 

The  Court.  That  refers  to  Boda. 

A.  Corner  of  South  Elm  and  Lincoln. 

Q.  Where?  A.  Corner  of  South  Elm  and  Lincoln. 

Q.  Where  is  Lincoln  Street?  A.  In  West  Bridgewater. 

Q.  I  know,  but  where  with  reference  to  Elm  Square. 

The  Court.  South  Elm  and  what? 

A.  Lincoln.  Why,  about  a  mile  from  Elm  Square. 

Q.  In  which  direction?  A.  I  should  say  about  southwest. 

Q.  How  long  had  you  known  Mike  Boda?  A.  Why,  since  the 
December  1919,  wouldn’t  it  be? 

Q.  December,  1919?  A.  Yes,  sir. 

Q.  Do  you  know  since  what  time  in  December,  1919?  A.  Beg 
pardon. 

Q.  Do  you  know  what  part  of  December,  1919,  you  first  knew  Boda? 

Mr.  Moore.  I  object,  your  Honor,  relative  to  any  conversation  he 
had  with  Boda. 

The  Court.  You  may  go  on.  I  will  save  your  rights. 

A.  I  couldn’t  just  tell. 

In  December,  1919,  he  (the  witness)  was  in  the  garage  business. 

The  place  at  the  corner  of  South  Elm  and  Lincoln  Streets  where  Boda 
lived  was  an  almost  square  house  and  sets  right  on  the  corner.  Coming 
out  of  South  Elm,  it  is  on  the  right  hand  corner.  In  addition  to  the  house 
there  is  a  kind  of  a  shed  or  barn-like  structure.  There  may  have  been  one 
or  two  other  small  out  buildings. 

He  had  talked  with  Boda  between  December  1919  and  this  night  of 
May  5, 1920.  Boda  is  a  slight  man  five  feet  and  an  inch  or  two  tall.  Weighs 
about  125  pounds.  He  was  generally  well  dressed.  He  had  a  good  suit  of 
clothes,  collar  and  tie.  On  the  night  of  May  5th  he  was  in  shabby  clothes, 
old  clothes,  dark  clothes,  khaki  shirt  and  an  old  slouch  hat. 

Q.  Did  you  ever  go  to  the  place  where  Boda  lived  on  the  corner  of 
South  Elm  and  Lincoln  Streets?  A.  Yes. 

Q.  How  many  times  have  you  been  there  during  his  residence?  A. 
Once,  —  April  19th,  1920  ....  It  was  in  the  afternoon  sometime. 

Q.  Now,  what  did  you  do  there? 
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Mr.  Moore.  I  object,  your  Honor.  The  difficulty  is,  I  don’t  want  to 
keep  objecting,  but  April  19th  this  date  is,  your  Honor. 

The  Court.  I  know,  but  going  there  that  is  of  no  particular  con¬ 
sequence.  I  suppose  it  is  leading  up  to  something. 

Mr.  Moore.  Yes,  your  Honor. 

The  Court.  Then  of  course,  if  it  leads  up  to  nothing  that  is  con¬ 
nected  with  this  case,  I  will  exclude  it  and  have  it  stricken  from  the  record, 
but  I  assume  that  eventually  it  is  going  to  have  some  relationship  to  this 
case.  I  think  I  have  in  mind  now,  but  I  may  be  in  error,  and  if  I  am  I  will 
strike  it  all  from  the  record,  and  when  evidence  is  stricken  from  the  record 
that  means  that  the  jury  will  give  it  no  consideration  whatsoever.  The 
mere  fact  he  has  been  to  this  house  is  of  no  consequence,  whether  it  is  once 
or  several  times.  That  has  no  particular  relationship  in  and  of  itself,  but 
I  suppose  there  is  something  else  coming  later  which  will  have  a  relation¬ 
ship  to  some  issue  involved  in  the  trial  in  this  case,  and  with  that  assur¬ 
ance,  you  may  proceed. 

Mr.  Moore.  An  exception,  please. 

Mr.  McAnarney.  In  order  that  it  may  be  clear,  of  course,  we  don’t 
know  what  is  going  to  follow,  and  at  present,  I  take  it,  this  will  go  in  under 
the  rule  that  all  evidence  by  this  witness  of  anything  between  he  and  Boda 
is  excepted  to. 

The  Court.  I  will  let  it  go  under  this  rule,  so  far  as  this  particular 
evidence  is  concerned,  that  if  the  Commonwealth  introduces  no  evidence 
tending  to  prove  that  this  evidence  has  any  relationship  to  any  issue  in 
the  indictments  on  trial,  upon  your  motion  I  will  order  it  stricken  from 
the  record.  I  think  that  is  customary  and  usual  method  in  matters  of  this 
kind. 

Mr.  Moore.  May  I  suggest,  your  Honor,  that  this  is  a  little  bit  more 
than  the  usual  situation  where  evidence  is  going  to  be  connected.  I  direct 
your  Honor’s  attention  specifically  to  the  date,  April  19th,  four  days  after 
April  15th,  and  I  think  your  Honor  will  recognize  the  significance  of  that. 

The  Court.  Oh,  yes,  but  that  is  of  no  consequence.  I  have  said  that. 
It  is  the  evidence  that  comes  later.  I  suppose  there  is  some,  but  so  far  as 
going  there  in  1919  or  1918,  that  in  and  of  itself  is  of  no  consequence. 
There  must  be  some  connection  here  between  the  evidence  offered  and  the 
issues  involved  in  these  indictments.  In  other  words,  this  evidence  must  be 
connected  with  some  other  evidence  which  comes  pertinent  to  the  issues  on 
trial,  and,  as  I  understand  Mr.  Williams,  he  has  that  evidence.  Is  that 
right? 

Mr.  Williams.  It  is  so,  if  your  Honor  please. 

The  Court.  With  that  assurance,  you  may  go  ahead,  with  the  under¬ 
standing  if  the  connection  is  not  made,  upon  your  request  I  will  strike  it 
from  the  record. 

Mr.  McAnarney.  We  now  object  to  the  evidence. 

The  Court.  All  right. 

Mr.  McAnarney.  Your  Honor  will  save  our  exceptions? 

The  Court.  Yes. 
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Mr.  Moore.  An  exception  for  both. 

Q.  Now,  what  did  you  do  there?  A.  I  went  to  get  his  car. 

Q.  Whose  car?  A.  Boda’s  car. 

Q.  Had  you  had  any  talk  with  Boda  in  reference  to  that  car  previous 
to  that  time?  A.  Yes. 

Q.  Now,  did  you  get  his  car  that  day?  A.  I  did. 

Q.  What  kind  of  a  car  was  it?  A.  Overland. 

Q.  What  type  of  Overland  — 

The  Court.  Give  me  the  date  of  that.  December  what? 

Mr.  Katzmann.  April  19th. 

Q.  What  type  of  Overland  was  it?  A.  1914  model. 

The  original  color  of  this  car  was  a  Brewster  green,  which  is  a  dark 
green ;  it  was  faded  at  that  time.  It  was  a  5-passenger  touring  car.  The 
car  when  he  went  to  get  it  was  in  a  shed  back  of  the  house,  apart  from 
the  house.  He  is  familiar  with  the  premises  there  where  Boda  lived. 

(Two  photographs  are  marked  Exhibits  5  and  6  for  identification) 

That  part  of  the  shed  from  which  the  witness  took  the  car  was  large 
enough  for  about  two  cars,  and  where  the  Overland  was,  he  thinks  there 
were  boards  under  the  wheels.  He  could  not  say  for  sure.  It  was  not 
very  light  in  there,  only  what  came  through  the  door  which  was  open,  and 
alongside  of  the  car  the  ground  was  kind  of  soft.  It  was  just  a  common 
earth  floor  except,  as  he  says,  under  the  wheels  of  the  Overland. 

Q.  Now,  what  was  the  condition  of  the  earth  in  the  floor,  except 
where  the  Overland  was  actually  standing? 

A.  Why,  I  should  judge  it  had  been  raked  up.  It  was  quite  soft. 

He  walked  on  the  edge  of  this  dirt  floor.  It  was  quite  soft.  Your 
feet  settled  in  it.  There  were  no  other  boards  or  flooring  of  any  kind 
except  where  the  Overland  stood,  that  he  saw.  He  took  that  Overland  car 
to  the  Elm  Square  Garage.  It  is  still  there. 

Q.  Were  you  running  the  Elm  Square  Garage  at  that  time?  A. 
Why,  in  a  way  I  was. 

Q.  Did  you  have  an  interest  in  the  garage  at  that  time?  A. 
Why,  not  really  an  interest,  no  ...  I  was  running  the  garage  under  my 
brothers. 

The  garage  is  less  than  a  quarter  of  a  mile  from  his  house  right  in 
Elm  Square. 

Boda  was  at  the  house  there  when  the  witness  took  the  car.  He  took 
the  car  to  his  garage  for  the  purpose  of  having  it  fixed  up. 

Q.  Did  he  ever  come  for  the  car  afterwards?  A.  Well,  now,  I 
don’t  get  the  understanding  of  that  question. 

Q.  Now,  my  question  is,  did  Boda  ever  come  for  the  car?  A. 
Well,  he  came  to  get  it  May  5th. 

When  he  went  to  the  door  of  his  house  that  night,  he  saw  Mike  Boda 
coming  from  the  direction  of  the  bridge  towards  him.  When  he  first  saw 
him,  he  was  just  a  few  feet  away.  At  the  same  time  he  saw  a  motor  cycle 
and  three  men  near  it  to  the  north  of  the  house.  They  were,  he  should 
judge,  around  30  feet  from  the  house,  near  the  street  car  track.  The 
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motor  cycle  was  heading  north.  It  had  a  side  car  on  the  right  side.  One 
of  the  men  was  on  the  motor  cycle  and  two  were  in  the  side  car.  He  had 
some  talk  with  Boda  at  that  time. 

Q.  Now,  you  need  not  answer  this  until  my  friends  have  a  chance 
to  object.  Was  that  talk  in  reference  to  his  automobile?  A.  Yes. 

Mr.  McAnarney.  This  is  all  subject  to  the  exception,  I  understand. 

The  Court.  That  you  ask  as  a  fact?  You  are  not  asking  for  conver¬ 
sation  ? 

Mr.  Williams.  No,  if  your  Honor  please. 

Mr.  McAnarney.  The  whole  interrogation  of  this  witness  is  under 
the  general  exception? 

The  Court.  Oh,  yes. 

Q.  Now,  after  you  had  that  talk  with  Boda,  what  did  you  see  happen 
in  reference  to  those  men  on  the  street?  A.  Why,  Boda  left  me  going 
towards — he  went  to  the  motor  cycle  and  got  in  the  sidecar  and  they  drove 
off. 

The  man  on  the  motor  cycle  and  Boda  in  the  side  car  drove  off.  The 
other  two  men  who  were  standing  by  the  motor  cycle  started  towards  the 
bridge,  going  south  in  the  direction  of  Elm  Square.  When  he  last  saw 
them,  as  he  went  into  the  house,  they  had  just  left  the  motor  cycle.  The 
three  men  stood  by  the  motor  cycle  not  over  five  minutes,  he  does  not 
think, — it  was  less  than  five  minutes.  The  motor  cycle  was  headed  to¬ 
wards  Brockton.  The  men  were  on  the  left  of  the  motor  cycle. 

Q.  Where  were  the  men  with  reference  to  that  motor  cycle  side  car? 
A.  They  were  next  to  the  car  track. 

Asked  as  to  how  close  they  were  to  the  motor  cycle,  he  answered, 
“Quite  close,  as  far  as  I  could  see  at  the  distance.” 

One  was  on  the  motor  cycle  and  the  other  fwo  were  standing  there. 
He  could  not  hear  anything  said  by  any  one  of  them  at  that  time.  The 
motor  cycle  moved  first.  The  two  men  then  went  towards  the  bridge. 
He  then  went  in  the  house.  He  left  the  house  later.  The  police  did  not 
come  to  the  house  before  he  left.  He  met  the  police  a  little  later,  about 
half  way  to  Elm  Square.  Boda  did  not  get  his  car  that  night.  It  had 
been  repaired.  Later,  that  night,  he  went  down  to  the  garage.  Later  he 
went  to  the  Brockton  police  station.  There  at  the  Brockton  police  station 
he  saw  the  two  defendants  in  the  cage.  They  were  in  a  room  in  the 
police  station.  It  must  have  been  between  ten  and  eleven;  he  does  not 
know  just  what  time  it  was.  He  did  not  see  Boda  again  that  night,  nor 
has  he  seen  him  since. 

He  did  not  recognize  any  of  the  men  on  the  street  that  night. 

He  saw  his  wife  on  North  Elm  Street  at  that  time  that  night,  when 
he  stepped  out  of  the  door  or  after  he  had  stepped  out.  She  was  walking 
towards  his  house.  When  he  first  stepped  out  of  the  door  of  his  house, 
he  saw  his  wife  coming  towards  the  house.  She  was  a  little  more  than 
half  ways  between  the  Bartlett  house  and  his  house.  The  motor  cycle  at 
that  time  was  headed  north. 

Q.  Did  you  notice  any  light  on  it? 


A.  Just  the  rear  light. 
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Q.  Was  there  any  searchlight  at  that  time?  A.  Headed  north, 

yes. 

Q.  What?  A.  Towards  the  north. 

Q.  That  is  what  I  mean.  There  was  a  rear  light  on  it,  you  say? 
A.  Yes. 


Q.  What  other  kind  of  light?  A.  Why,  the  head  light. 

Q.  That  was  headed  north?  A.  Yes. 

He  did  not  notice  anybody  else  walking  at  the  time  he  saw  his  wife. 
The  three  men  were  by  the  motor  cycle  at  that  time  when  he  first  noticed 
his  wife.  He  did  not  notice  anything  about  the  dress  or  appearance  of 
any  of  those  three  men.  He  could  not  see.  The  tallest  of  the  men  wore  a 
soft  hat.  He  did  not  notice  the  kind  of  head  covering  of  the  others. 

Q.  Now,  the  other  two  men  that  were  by  the  motor  cycle,  can  you 
describe  the  head  covering  of  either? 

Mr.  Moore.  I  object.  He  has  already  asked  and  answered. 

The  Court.  You  may  continue. 

Mr.  Moore.  Exception. 

Q.  May  I  ask  you  if  you  have  ever  said  that  one  had  a  derby  on? 

Mr.  Moore.  I  object. 

The  Court.  You  don’t  object,  do  you,  because  he  had  not  complied 
with  the  statute  about  the  time  and  place  and  circumstances?  Your  objec¬ 
tion  is  not  on  that  ground? 

Mr.  Moore.  I  am  objecting  to  it  because  it  is  leading,  your  Honor. 
He  has  not  exhausted  the  witness,  and  it  is  an  impeachment  of  his  witness. 

The  Court.  Under  the  statute  he  has  a  right  to,  but  if  you  insist  you 
can  call  his  attention  specifically  to  the  occasion  before  he  can  put  that 
question,  under  the  statute.  You  don’t  insist  upon  that  as  a  part  of  your 
objection? 

No,  if  your  Honor  please. 

All  right,  then ;  I  will  allow  it  under  those  circum- 


Reserve  an  exception. 

It  all  goes  simply  to  affect  the  credibility  of  the  witness. 
Save  an  exception. 

at  any  time  say  one  had  a  derby  on?  A.  I  don’t 


Mr.  Moore. 

The  Court. 
stances. 

Mr.  Moore. 

The  Court. 

Mr.  Moore. 

Q.  Did  you 
remember. 

Q.  You  don’t  recall  now?  A.  I  don’t  recall  now. 

Q.  Do  you  recall  the  different  heights  of  those  three  men,  or  their 
comparative  heights,  we  will  put  it  that  way?  A.  Of  the  two  of 
them — the  other  was  on  the  motor  cycle — of  the  other  two,  one  was  taller 
than  the  other. 

Q.  You  say  the  taller  had  a  soft  hat  on?  A.  Yes. 

Q.  And  you  don’t  recall  what  kind  of  head  covering  the  other  had 
on?  A.  No,  I  don’t.” 

Mike  Boda  had  a  small  moustache,  close  cropped. 

Q.  Can  you  give  us  any  idea  how  small?  A.  As  they  ordinarily 
cut  them,  the  small  ones. 


378 


Q.  How  much  of  his  upper  lip  or  face  did  the  mustache  cover? 
A.  Well,  not  his  whole  upper  lip. 

He  thinks  the  motor  of  the  motor  cycle  was  running  as  it  stood  there. 
He  heard  no  talking  among  those  men.  He  heard  no  conversation  when 
Boda  got  into  the  motor  cycle.  He  does  not  recall  hearing  any  talk  in  any 
foreign  language. 

Cross-Examination 

(By  Mr.  McAnarney)  He  had  been  connected  with  this  garage  for 
three  years.  Boda  asked  him  to  do  some  work  on  his  old  1914  Overland. 
He  did  that  work.  The  soil  there  where  the  car  was  kept  at  the  Coacci 
house  was  a  dark  soil.  He  has  no  idea  how  long  the  stable  has  been  used. 
The  soil  had  the  appearance  of  being  raked  over  freshly  or  recently. 

Q.  Well,  the  night  of  May  5th,  your  attention  was  attracted  to  some¬ 
one  who  was  approaching  the  house.  You  were  undressed  at  the  time  or 
partially  undressed,  or  something  that  way?  A.  I  was  in  bed. 

Q.  You  were  in  bed.  Without  going  into  the  conversation,  your 
wife  did  speak  to  you,  didn’t  she?  A.  At  what  time? 

Q.  Well,  at  that  time  after  something  attracted  her  or  your  atten¬ 
tion  outside  the  house?  A.  Yes. 

He  immediately  got  up  and  dressed.  When  he  came  to  the  door  Boda 
was  coming  over  from  the  direction  of  the  bridge  toward  the  house.  He 
had  a  conversation  with  Boda,  between  three  and  five  minutes,  something 
like  that.  “It  wasn’t  a  very  long  time.” 

Q.  Now,  Boda  came  there  to  get  his  car,  didn’t  he?  A.  Yes. 

Q.  There  were  no  1920  number  plates  on  it?  A.  No. 

Q.  You  advised  him  not  to  take  the  car  and  run  it  without  the  1920 
plates,  didn’t  you?  A.  Yes. 

Q.  And  he  accepted  your  view?  A.  He  seemed  to. 

Q.  He  seemed  to.  And  after  some  conversation  went  away?  A. 
Yes.” 

While  he  was  talking  with  Boda  his  wife  had  been  up  to  the  Bartlett 
house  and  eventually  came  back.  There  were  three  men  by  the  motor 
cycle.  He  did  not  see  two  men  walking  down  from  the  Bartlett  house. 

Asked  specifically  “While  your  wife  was  up  to  the  Bartlett  house,  you 
were  talking  with  Boda?”  He  answered,  “No,  not  all  the  time.” 

He  stopped  talking  to  Boda  just  before  his  wife  came  back  to  the  door 
of  his  house.  All  of  this  time  the  motor  cycle  was  in  the  highway  with  the 
head  light  towards  Brockton  and  the  tail  light  in  his  line  of  vision. 

Re-direct  Examination 

“Q.  (By  Mr.  Williams)  Now,  Mr.  Johnson,  you  need  not  answer 
this  question  until  the  Court  has  passed  upon  it.  What  talk  did  you  have 
with  Boda  in  front  of  your  house  that  night? 

Mr.  Moore.  Objected  to,  if  your  Honor  please. 

The  Court.  Is  there  any  claim  that  that  was  within  hearing  distance 
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of  either  or  both  of  the  defendants? 

Mr.  Williams.  Well,  I  am  asking  the  question,  if  your  Honor  please, 
in  view  of  Mr.  McAnarney’s — 

The  Court.  He  has  only  asked,  as  I  recall  it, — he  has  only  referred 
to  the  fact  that  there  was  a  conversation. 

Mr.  Williams.  Then  a  little  further  than  that,  he  asked  this  witness 
if  he  did  not  advise  Boda. 

The  Court.  Oh,  I  remember,  about  the  number  plates. 

Mr.  Jeremiah  McAnarney.  Yes. 

Mr.  Williams.  Now,  I  want  the  whole  conversation. 

The  Court.  Why  are  they  not  entitled  to  it,  Mr.  McAnarney. 

Mr.  Jeremiah  McAnarney.  All  this  conversation,  I  understand,  if 
your  Honor  please,  with  reference  to  Boda,  goes  in  subject  to  our  excep¬ 
tion? 

The  Court.  Not  with  reference  to  this  particular  part,  because  you 
opened  that  up. 

Mr.  Jeremiah  McAnarney.  Well,  if  your  Honor  please — 

The  Court.  I  don’t  mean  as  affecting  your  objections. 

Mr.  Jeremiah  McAnarney.  That  is  what  I  mean. 

The  Court.  But  are  they  not — supposing, — I  will  put  it  this  way: 
Supposing  there  was  no  objection — 

Mr.  Jeremiah  McAnarney.  Then  I  would  not  get  on  my  feet. 

The  Court.  You  would  not  question  the  right  then  to  open  up  that, 
what  took  place,  or,  rather,  what  conversation  took  place  between  the 
witness  and  Boda? 

Mr.  Jeremiah  McAnarney.  I  do  not  want  to  question  my  brother’s 
position. 

Mr.  Moore.  My  recollection  of  Mr.  McAnarney’s  question — 

The  Court.  Do  you  take  the  same  position  that  Mr.  McAnarney 
does?  He  says  if  it  was  not  for  the  objection  he  thinks  that  he  did  open 
this  up,  this  conversation  became  competent.  Do  you  agree  with  him  on 
that  legal  proposition? 

Mr.  Moore.  I  am  not  prepared  to  say  until  I  know  the  exact  charac¬ 
ter  of  the  question  and  answer.  My  recollection  of  the  character  of  the 
question  and  answer  that  Mr.  McAnarney  got  would  lead  me  to 
believe  he  had  not  opened  it  up.  That  is,  with  the  objection,  because  my 
recollection  of  the  question  was  the  reason  that  he  did  not  get  the  car,  that 
he  had  no  1919  number  plates. 

Mr.  Jeremiah  McAnarney.  1920. 

Mr.  Moore.  That  is  my  recollection  of  the  question,  and  the  witness 
answered,  “Yes.”  If  my  recollection  is  correct,  then  I  would  say  he  had 
not  waived  it. 

The  Court.  What  is  that  that  he  asked  ? 

(The  testimony  of  the  witness  is  read  as  follows: 

‘Q.  Now,  he  came  to  get  his  car,  didn’t  he? 

A.  Yes. 

Q.  There  were  no  1920  number  plates  on  it? 
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A.  No. 

Q.  You  advised  him  not  to  take  the  car  and  run  it  without  the 

1920  plates,  didn’t  you? 

A.  Yes. 

Q.  And  he  accepted  your  view? 

A.  He  seemed  to.’) 

The  Court.  Do  you  claim  that  is  not  a  conversation  when  he  advises 
a  man  not  to  take  the  car  without  the  number  plates  ? 

Mr.  Moore.  I  feel,  your  Honor,  in  so  far  as  opening  up  that  conver¬ 
sation,  in  view  of  the  entire  character  of  the  objection  that  is  outstanding, 
that  re-direct  ought  not  to  be  allowed  to  go  into  it. 

The  Court.  Why  not,  if  it  has  been  opened  up  in  cross-examination? 
Mr.  McAnarney  stated  the  rule  of  Massachusetts  correctly. 

Mr.  Jeremiah  McAnarney.  I  do  not  want  to  embarrass  any  situa¬ 
tion. 

The  Court.  Oh,  no.  You  have  not  embarrassed  the  Court  at  all, 
Mr.  McAnarney. 

Mr.  Jeremiah  McAnarney.  I  am  rather — that  is  where  I  will  get 
in  trouble.  In  view  of  the  somewhat  guarded  questions  asked  there,  some¬ 
what  restricted  questions  there,  it  is  not  at  all  clear  I  have  opened  up  every¬ 
thing  that  may  have  transpired. 

The  Court.  Oh,  I  don’t  say  that. 

Mr.  Jeremiah  McAnarney.  My  questions  seemed  to  be  about  one 
particular  thing,  and  so  that  the  record  may  be  clear,  I  am  also  troubled 
quite  a  bit  by  the  fact  that  there  is  a  general  objection  here.  I  think  the 
true  legal  situation  will  work  itself  out  later,  and  I  will  object  to  this  ques¬ 
tion  and  take  your  Honor’s  ruling  on  it. 

The  Court.  Well,  supposing  there  had  been  no  objection.  Then,  I 
understand,  that  so  far  as  this  one  question  is  concernned,  you  have  opened 
it  up.  That  is  what  I  understood  your  position.  My  view  is  this :  That 
if  the  Court  is  in  error  in  allowing  any  of  this  testimony  as  to  what  took 
place  at  the  Johnson  house,  then  your  rights  will  be  fully  protected,  and,  of 
course,  your  claim  would  be  sustained  by  the  Supreme  Court,  and  it  seems 
to  me  that  is  perfectly  clear.  This  here  will  not  affect  your  rights  at  all 
provided  the  court  was  in  error  in  admitting  any  of  this  testimony,  and 
therefore  it  is  distinctly  understood  by  simply  opening  this  question  or 
allowing  an  answer  which  has  been  opened  up  by  counsel  for  the  defend¬ 
ant,  it  will  not  affect  your  rights  at  all  as  to  what  took  place  at  the  Johnson 
house.  It  seems  to  me  I  am  fully  protecting  the  rights  of  the  defendant 
with  that  understanding. 

Mr.  Jeremiah  McAnarney.  There  will  be  no  harm  in  my  saving  an 
exception,  if  your  Honor  please. 

The  Court.  Well,  do  you  care  enough  about  it? 

Mr.  Williams.  We  consider  it  of  some  importance  to  the  Common¬ 
wealth’s  case,  if  your  Honor  please.  I  won’t  say  it  is  of  vital  importance. 
It  seems  to  me  the  matter  has  been  opened  up  and  we  should  be  allowed  to 
have  the  whole  conversation  there  and  not  have  the  witness’  attention 
directed  perhaps  to  one  single  phase  of  it. 
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The  Court.  I  understand  the  reason  for  your  objection,  Mr.  McAn- 
arney,  is,  you  are  afraid  it  may  prejudice  your  rights  as  to  the  general  ob¬ 
jection  as  to  all  the  testimony  that  has  been  offered. 

Mr.  Jeremiah  McAnarney.  No,  not  wholly.  I  don’t  restrict  it  to 

that. 

The  Court.  Wasn’t  that  your  objection  and  your  entire  objection 
when  you  first  addressed  the  Court? 

Mr.  Jeremiah  McAnarney.  When  I  saw  after  the  reading  of  the 
question  and  answer, — it  wasn’t  clear  in  my  mind  how  far  I  went,  but  after 
the  stenographer  read  the  questions  and  answers,  I  felt  I  should  object 
to  the  question  now  before  the  Court. 

The  Court.  Do  you  claim  that  what  you  brought  out  there  was  not 
the  result  of  a  conversation,  from  the  testimony? 

Mr.  Jeremiah  McAnarney.  It  is  so  close  to  the  line  of  those  cases 
which  deal  with  a  fact  rather  than  a  conversation,  that  is,  if  you  ask  me 
frankly,  that  is  my  embarrassment  on  this  situation.  The  line  of  those 
cases  is  very  close.  Your  Honor  is  familiar  with  them.  I  won’t  take  time 
to  go  into  them,  but  you  have  the  dual  situation  here  of  a  general  objection 
and  questions  that  come  almost  within  that  phase  of  the  law,  if  they  do  not, 
of  asking  for  a  fact,  and  with  that  in  mind  and  having  in  mind  the  wording 
of  the  particular  question  and  questions  and  answers,  I  object  and  ask  to 
have  whatever  rights  I  have  preserved. 

The  Court.  I  will  let  you  put  in  the  entire  conversation  with  refer¬ 
ence  to  the  subject  about  which  Mr.  McAnarney  inquired,  and  that  is  the 
number  plates. 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  And  nothing  else. 

Mr.  Williams.  If  your  Honor  please,  what  I  wish  to  put  in,  if  I  may 
so  state,  is  the  conversation  regarding  the  taking  of  the  Boda  car  that 
night.  That  is  the  conversation  which  I  respectfully  submit  is  opened 
up  by  Mr.  McAnarney’s  inquiry.  I  want  to  ask  this  witness  what  the 
full  conversation  was  in  regard  to  Boda  taking  this  car  that  night.  It 
seems  to  me  that  is  what  we  are  entitled  to,  if  anything.  That  may  be 
all  that  was  said  in  regard  to  the  number  plates. 

The  Court.  Is  it  your  contention,  Mr.  McAnarney,  that  the  car  was 
not  ready  for  delivery  that  night? 

Mr.  Jeremiah  McAnarney.  Well,  I  do  not  know  whether  it  was 
ready  or  not. 

The  Court.  Well,  perhaps  I  will  ask  you  one  more  question.  Is  it 
your  contention  that  the  reason  why  the  car  was  not  taken  was  because 
of  the  fact  there  were  no  number  plates  on  it? 

Mr.  Jeremiah  McAnarney.  I  do  not  feel  as  though  I  would  be  in 
position  to  say  that  absolutely.  My  inquiry  was  directed  to  the  fact  which 
I  had  information  of. 

The  Court.  For  the  purposes  of  arguing  later  or  having  it  left  open 
so  that  you  can  argue  that  the  car  was  not  taken  away  because  of  the  fact 
there  were  no  number  plates? 

Mr.  Jeremiah  McAnarney.  I  would  feel  that  I  could  not  at  this 
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time,  with  no  knowledge  whatsoever  of  what  may  follow  this  evidence. 

The  Court.  I  will  suspend  with  the  witness,  and  I  will  give  you  a 
chance  to  confer  on  that  during  the  noon  hour,  and  let  me  know  in  the 
afternoon  what  your  view  is.  I  am  not  asking  too  much.  I  am  only  ask¬ 
ing  you  whether  you  want  it  to  remain  open  or  not  so  that  you  can  argue, 
not  that  you  will,  but  do  you  want  it  to  remain  open  so  you  can? 

Mr.  Jeremiah  McAnarney.  Were  I  at  this  moment  in  possession  of 
the  evidence,  I  would  answer  you  right  quick,  but  I  do  not  know  what  the 
evidence  is  going  to  be,  from  now  to  the  end  of  this  trial,  and  I  would  not 
want  any  statement  I  make  now  on  my  feet  to  prejudice  the  defendant’s 
position. 

The  Court.  I  will  give  you  a  chance  to  confer  later. 

Mr.  Jeremiah  McAnarney.  If  my  brother  will  tell  me  all  he  has  to 
offer,  I  will  tell  the  Court  what  my  answer  is. 

The  Court.  It  is  not  a  question  of  how  much  or  how  little  he  has  to 
offer.  It  is  meeting  a  certain  proposition,  that  is  all. 

Mr.  Jeremiah  McAnarney.  Perhaps  we  can  in  conference  arrive 
at  a  situation  that  would  clear  the  atmosphere. 

The  Court.  All  right.  Then  the  witness  may  suspend  until  then. 

Mr.  Williams.  You  may  step  down,  Mr.  Johnson. 

The  Court.  Are  you  through  with  the  witness  excepting  that  one 
question? 

Mr.  Williams.  I  am,  if  your  Honor  please. 

The  Court.  All  right,  then  we  will  suspend  until  after  conference. 

Mr.  Williams.  You  may  step  down,  only  remain  in  attendance  here 
because  you  will  very  likely  be  recalled  within  a  short  time.” 

Napoleon  Joseph  Ensher,  called  by  the  Commonwealth,  testified  as 
follows:  That  he  resides  on  Lincoln  Street  in  West  Bridgewater,  he 
would  judge  about  700  feet  from  the  corner  of  Lincoln  Street  and  South 
Elm,  possibly  a  thousand  feet.  He  does  not  think  that  his  house  can  be 
seen  from  the  corner  of  Lincoln  and  South  Elm. 

Asked  “Can  you  see  the  roof  of  it?”  He  answered  “Yes.” 

He  has  lived  there  20  years  and  is  engaged  as  a  farmer.  He  has 
seen  Mike  Boda  once  or  twice.  He  has  never  spoken  to  him ;  has  seen  him 
two  or  three  times. 

“Q.  Do  you  know  where  he  lived  in  1920? 

Mr.  Moore.  I  object,  your  Honor. 

The  Court.  You  may  answer. 

Mr.  Moore.  Reserve  an  exception. 

A.  Why,  yes,  I  think  he  lived  down  at  the  corner. 

Q.  Whereabouts  at  the  corner?  A.  Well,  I  should  call  it  Mr. 
Puffer’s  house,  a  building  owned  by  Mr.  Puffer,  corner  of  South  Elm  and 
Lincoln  Street. 

Q.  Which  corner,  Mr.  Ensher? 

The  Court.  A  building  owned  by  whom? 

Mr.  Williams.  Mr.  Puffer. 
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A.  Why,  going  towards  my  house  it  would  be  the  right  hand  corner. 

Q.  Do  you  know  how  long  he  lived  there?  A.  I  couldn’t  say 
exactly. 

Mr.  Moore.  If  your  Honor  please,  we  consider  the  objection  extends 
to  all  testimony  coming  from  this  witness  with  reference  to  Mike  Boda. 

The  Court.  As  far  as  it  has  gone,  I  understand  you  have  objected, 
and  I  have  noted  it. 

Mr.  Moore.  Reserve  an  exception. 

Q.  Do  you  know  when  Boda  first  came  to  West  Bridgewater? 

Mr.  Moore.  That  I  object  to. 

The  Court.  You  may  answer. 

Mr.  Jeremiah  McAnarney.  Save  an  exception. 

Mr.  Moore.  Save  an  exception. 

The  Court.  Certainly. 

A.  Why,  sometime  during  the  fall. 

Q.  The  fall  of  what  year?  A.  I  do  not  know.  I  think  it  must 
have  been  1919. 

Q.  Do  you  remember  what  time  in  the  fall?  A.  No. 

Q.  Do  you  know  how  long  he  lived  there  at  the  corner? 

Mr.  Jeremiah  McAnarney.  That  I  object  to,  if  your  Honor  please. 

The  Court.  All  right. 

Mr.  Moore.  An  exception. 

The  Court.  You  may  answer. 

A.  I  should  say  possibly  four  or  five  months. 

Q.  During  what  year  did  he  leave  there,  if  he  did  leave?  A. 
That  would  be  the  following  year,  1920. 

Mr.  Jeremiah  McAnarney.  Objected  to. 

Q.  Do  you  remember  what  part  of  the  year? 

Mr.  Jeremiah  McAnarney.  Will  your  Honor  save  our  rights? 

The  Court.  You  may  answer. 

Mr.  Moore.  Save  an  exception. 

A.  I  don’t  sir. 

Q.  Do  you  know  whether  any  other  people  lived  in  the  same  house 
with  Boda?  A.  Yes,  another  young  man. 

Mr.  Moore.  I  object,  if  your  Honor  please. 

The  Court.  You  may  answer.  Of  course,  if  there  is  no  connection 
with  this  later,  this  alleged  crime,  of  course  it  is  incompetent.  I  suppose 
there  is  going  to  be  some  connection.  This  is  only  something  leading  up 
to  something. 

Q.  What  was  the  name  of  the  other — 

The  Court.  As  far  as  it  has  gone,  there  is  no  connection  at  the 
present  time. 

Q.  What  is  the  name  of  the  other  man  who  lived  there?  A.  I 
don’t  know,  sir. 

Q.  Was  there  any  other  family  that  lived  in  that  house?  A. 
Well,  as  far  as  I  know  there  was  another  lady  and  child  that  was  supposed 
to  be  this  other  man’s  wife ;  his  name  I  don’t  know. 
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Q.  You  do  not  know  the  name?  A.  No,  sir. 

Q.  Let  me  show  you  two  pictures  and  ask  you  if  you  know  what 
those  pictures  represent  (showing  pictures  to  the  witness) .  A.  (Wit¬ 
ness  examines  pictures.)  Why  this  one  here  (indicating)  is  the  house, 
and  this  (indicating)  was  the  barn  and  shed,  and  this  (indicating)  was 
the  same  building. 

Q.  The  house  and  barn  of  what  place?  A.  Of  the  Puffer  place 
in  which  these  people  lived. 

Q.  That  is  the  one  you  have  just  referred  to  as  the  Puffer  place,  at 
the  corner  of  Lincoln  and  South  Elm?  A.  Yes. 

Mr.  Williams.  I  am  referring  to,  for  the  purposes  of  the  record, 
the  pictures  I  had  marked  for  identification  Nos.  5  and  6. 

Q.  Do  you  know  whether  or  not  Boda  had  an  automobile  while  he  was 
there?  A.  Yes,  sir. 

Mr.  Jeremiah  McAnarney.  Objected  to,  if  your  Honor  please. 

The  Court.  The  evidence  is  already  in,  isn’t  it,  that  he  had, — what? 

Mr.  Williams.  An  Overland. 

Mr.  Jeremiah  McAnarney.  ‘While  there.’ 

Mr.  Williams.  While  he  lived  there. 

The  Court.  Didn’t  the  last  witness  say  he  went  down  there  to  this 
same  place  and  got  this  Overland  ? 

Mr.  Moore.  We  objected  at  that  time.  We  are  simply  making  the 
same  objection  to  the  same  line  of  testimony. 

The  Court.  You  may  answer. 

Mr.  Moore.  Save  an  exception. 

Q,  What  kind  of  machine  was  it?  A.  He  told  me  an  Overland. 

The  Court.  Well,  that  may  be  stricken  out. 

Q.  Not  what  he  told  you.  Do  you  know  from  your  observation  what 
kind  of  machine  it  was?  A.  I  haven’t  seen  it. 

Q.  Did  you  ever  see  it  ? 

The  Court.  You  are  called  upon,  Mr.  Witness,  to  testify  not  as  to 
what  anybody  has  told  you,  but  what  you  know  of  your  own  knowledge  and 
from  your  own  observation. 

The  Witness.  Now  what  is  your  question?  I  beg  your  pardon. 

Q.  Have  you  ever  seen  that  machine?  A.  Yes. 

Q.  How  many  times? 

The  Court.  I  will  excuse  the  jury  and  I  will  hear  counsel  on  the 
evidence  to  be  offered  later. 

(The  jury  retire  from  the  court  room  and  the  following  argument 
takes  place  in  their  absence.) 

The  Court.  We  may  save  some  time  and  we  may  not.  I  will  hear 
you  now,  Mr.  Williams,  as  to  what  this  evidence  is  leading  up  to. 

Mr.  Williams.  If  your  Honor  please,  it  is  leading  up  to  a  situation 
which  possibly  you  do  not  recall,  but  which  I  set  forth  in  my  opening 
remarks  to  the  jury. 

The  Court.  I  had  some  doubt  when  I  heard  it,  as  to  its  competency. 

Mr.  Williams.  We  shall  offer  to  show  that  this  man  Boda  lived  at 
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the  corner  house  there  which  your  Honor  recalls  we  took  the  jury  to  see, 
the  so-called  Coacci  house ;  that  he  came  there  in  the  early  part  of  Decem¬ 
ber,  1919,  and  stayed  there  until  about  April  20,  1920 ;  that  while  there 
he  was  seen  driving  a  large  Buick  car  of  the  type  which  is  of  interest  to 
us  in  this  case;  that  he  was  associated  with  one  Orciani,  that  he  was  associ¬ 
ated  with  Sacco,  and  we  shall  ask  the  jury  from  the  evidence  which  we  pre¬ 
sent  to  draw  the  inference  that  the  car  which  Boda  was  then  driving  was 
the  car  concerned  in  this  murder,  and  we  shall  tie  up  the  car  and  Boda, 
by  evidence  of  other  association  between  these  four  men,  Sacco,  Vanzetti, 
Orciani,  and  Boda. 

The  Court.  Have  you  any  evidence  to  show  that  the  car  Boda  was 
driving  was  the  same  car  or  evidence  tending  to  prove  it  was  the  same  car, 
same  Buick  car  to  which  evidence  has  been  given  by  the  prosecution? 

Mr.  Williams.  We  can  show  it  was  the  same  kind  of  car.  We  can¬ 
not  show  any  closer  than  that.  I  mean,  by  any  distinctive  features  of  the 
car,  other  than  it  was  a  large,  dark  Buick  car. 

The  Court.  Anything  about  the  window  in  the  rear? 

Mr.  Williams.  No,  we  cannot  show  that,  so  far  as  I  know. 

The  Court.  What  evidence  have  you  to  show,  in  any  way,  to  connect 
either  Orciani  or — what  is  the  other  man’s  name? 

Mr.  Williams.  Mr.  Boda. 

The  Court.  — Boda,  with  either  of  the  defendants? 

Mr.  Williams.  We  have  other  evidence  regarding  that,  which  will 
be  introduced  later. 

The  Court.  Well,  what  is  it? 

Mr.  Williams.  We  shall  show  them  together  at  Stoughton. 

The  Court.  Now,  who  were  together? 

Mr.  Williams.  Orciani,  Boda, — let  me  say  we  shall  show  Orciani, 
Sacco  and  Vanzetti  together  at  Stoughton  on  May  4,  I  think  the  date  is. 

The  Court.  With  what  car? 

Mr.  Williams.  What? 

The  Court.  With  a  car? 

Mr.  Williams.  With  a  motorcycle  at  that  time.  We  cannot  place 
the  four  men  together  at  any  time  in  this  particular  Buick  car. 

The  Court.  Or  one  of  this  type? 

Mr.  Williams.  Or  one  of  this  type.  We  can  show  Boda  had  a  car 
of  that  type,  was  seen  driving  it ;  can  show  the  association  between  the 
men  I  have  indicated.  We  will  further  show  that  this  car  was  stolen  on 
November  23,  1919,  was  seen  driving  through  Dedham  in  the  direction 
which  has  been  indicated  in  court  to  your  Honor ;  that  Orciani  was  then 
living  in  Hyde  Park,  that  Boda  was  then,  if  I  am  correct,  living  with 
Orciani,  that  he  subsequently  moved  to  the  Coacci  house  about  the  first  of 
December ;  that  thereafter — 

The  Court.  Are  you  going  to  show  that  the  number  to  which  the 
Dedham  policeman  testified  was  the  number  on  any  car  that  Orciani  had? 

Mr.  Williams.  No,  we  cannot  show  that.  We  will  further  show  that 
after  Boda  moved  to  the  Coacci  house,  curtains  were  on  the  windows  of 
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this  shed.  That  is,  the  windows  were  curtained  off,  and  that  there  were 
marks  of  another  car  kept  in  the  shed. 

The  Court.  Have  you  any  evidence  tending  to  prove  that  either  Boda 
or  Orciani  or  Coacci  had  any  relationship  as  to  any  issue  involved  in  these 
indictments? 

Mr.  Williams.  We  cannot  place  them  in  South  Braintree,  if  that  is 
what  your  Honor  means. 

The  Court.  I  am  very  much  in  doubt. 

Mr.  Williams.  I  also  call  to  your  Honor’s  attention  the  place  where 
the  car  was  found  in  the  woods,  and  the  Coacci  house  where  Boda  lived,  the 
relation  between  that  place  and  Elm  Square  and  the  Johnson  house. 

The  Court.  How  far  was  it? 

Mr.  Williams.  About  three-quarters  of  a  mile  from  the  Coacci 
house  to  Elm  Square.  The  Johnson  house,  if  you  remember,  a  few  hun¬ 
dred  yards  beyond  there.  It  was  a  little  over  a  mile  and  a  half  from  the 
Coacci  house  to  the  place  in  the  woods  off  Manley  Street,  where  the  car 
was  found. 

The  Court.  The  difficulty  with  me  is  to  find  some  relationship 
between  this  car  Boda  had  and  the  car  used  at  the  day  or  time  of  the 
alleged  shooting.  There  is  the  great  difficulty,  Mr.  Williams.  I  am  very 
much  in  doubt  about  its  competency.  Beyond  the  fact  that  it  was  a  tour¬ 
ing  car  of  a  Buick  model,  is  there — 

Mr.  Williams.  No,  not  as  to  the  car  Boda  was  seen  driving. 

The  Court.  What  is  there  that  you  claim  shows  any  logical  connec¬ 
tion  between  the  car  Boda  was  driving  and  the  alleged  shooting,  anything 
more  than  Boda  was  driving  a  Buick  car? 

Mr.  Williams.  We  show  this:  Let  me  start  with  the  car.  Suppos¬ 
ing  there  is  nothing  about  the  South  Braintree  murder  in  evidence  at  the 
present  time.  We  start  with  a  man  named  Boda  driving  a  large  car  in 
that  general  direction  and  keeping  it,  as  we  will  offer  evidence  which  we 
say  tends  to  show,  in  a  shed  under  conditions  which  show  that  he  was 
intending  to  conceal  the  keeping  of  it.  We  show  that  Boda  was  associ¬ 
ating  with  a  man  named  Orciani  and  a  man  named  Sacco.  We  show  that 
Vanzetti  was  associating  with  Sacco  and  with  Orciani.  We  show  that 
those  men  were  associating  together  under  certain  circumstances  in  that 
general  vicinity  on  May  5,  three  weeks  after  the  shooting.  We  show  that 
Sacco  and  Vanzetti — we  will  show  that  Sacco  and  Vanzetti  were  down  in 
that  vicinity  on  the  night  of  April  14,  the  night  before  the  shooting,  or 
the  night  of  April  15,  the  night  of  the  shooting ;  and  we  shall  ask  the  infer¬ 
ence  that  it  was  that  car  used  by  those  associated  gentlemen  which  was 
concerned  in  the  murder  and  we  shall  endeavor  to  show  that  Sacco  and 
Vanzetti — 

The  Court.  Is  there  any  claim  that  there  was  any  concert  of  action 
between  Orciani  and  Boda  and  the  defendant? 

Mr.  Williams.  Only  that  by  reason  of  the  association  of  Sacco  and 
Vanzetti  with  these  men,  particularly  Boda,  who  had  such  a  car,  we  shall 
ask  the  jury  to  draw  the  inference  that  that  was  the  car  which  was  con- 
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cerned  in  the  South  Braintree  shooting. 

The  Court.  Inference  based  on  what? 

Mr.  Williams.  On  the  association  of  the  men  and  linking  up  those 
men  with  this  car  which  Boda  was  driving. 

The  Court.  How  much  evidence  have  you  as  to  the  association? 

Mr.  Williams.  We  have  two  or  three  instances  of  their  being  seen 
together  at  Stoughton. 

The  Court.  Have  they  ever  been  at  his  house — have  you  any  evidence 
that  they  have  ever  been  at  his  house  or  barn  where  this  automobile  was 
kept? 

Mr.  Williams.  We  have  evidence  of  one  or  more  occasions  where  on 
a  Sunday  night  or  Sunday  nights  where  a  car  with  four  dark  men  was 
seen  to  drive  up  to  that  Coacci  house.  We  cannot  show  they  were  the 
particular  men  you  have  spoken  of. 

The  Court.  That  is  not  enough  to  identify  either  of  these  defend¬ 
ants.  There  are  a  good  many  Italians  who  are  dark  men. 

Mr.  Williams.  Mr.  Katzmann  suggests  I  have  not  indicated  the 
nature  of  the  testimony  as  to  when  Boda  was  seen  driving  this  Buick  car, 
which  was  shortly  before  the  South  Braintree  shooting. 

The  Court.  But  he  is  not  connected  in  any  way  with  the  murder. 
Anybody  else  driving  a  Buick  car,  if  it  was  a  seven  passenger  car,  would 
stand  almost  in  the  same  relationship. 

Mr.  Williams.  He  would,  if  it  were  not  for  the  geographical  signifi¬ 
cance  of  the  locality. 

The  Court.  But  there  is  not  one  identifying  feature.  For  instance, 
a  window  out  in  the  rear,  or  any  other  thing. 

Mr.  Williams.  That  was  taken  out.  Our  evidence  shows  that  was 
taken  out  the  day  of  the  shooting.  It  may  be  remote,  if  your  Honor  please, 
but  it  has  seemed  to  us — 

The  Court.  I  am  afraid  of  it.  The  only  question  that  disturbed  me 
at  all.  I  am  not  going  to  admit  that  at  the  present  time.  I  want  to  con¬ 
sider  it.  That  is  a  very  disturbing  question.  Nothing  hitherto  has  been 
troublesome  at  all,  not  in  the  least. 

Mr.  Williams.  Then,  if  your  Honor  please,  I  will  suspend  with  this 
witness  and  put  on  another  witness. 

The  Court.  I  wish  you  would. 

Mr.  Williams.  Which  will  take  up  a  different  phase  of  the  case. 
Mr.  Ensher,  I  will  suspend  with  you  temporarily,  if  you  will  step  from  the 
courtroom.  Hold  yourself  in  readiness  to  be  recalled  to  the  stand. 

(Mr.  Ensher  leaves  the  stand  and  examination  is  suspended.) 

The  Court.  The  jurors  may  return,  please. 

(The  jurors  return  to  the  court  room.) 

Austin  C.  Cole,  called  by  the  Commonwealth,  testified  as  follows: 
That  he  lives  at  South  Easton  and  has  been  a  bookkeeper  a  little  over  a 
week.  Before  that  he  was  a  shipper  and  before  that  a  machinist  and  before 
that  a  street  car  conductor.  He  was  a  street  car  conductor  for  about 
2-1/2  years. 
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In  April  and  May  of  1920  he  was  employed  as  a  street  car  conductor 
by  the  Eastern  Massachusetts  Street  Railway,  working  on  the  Brockton 
division.  He  was  not  a  regular  conductor  but  was  what  is  known  as  a 
spare  conductor.  His  duties  were  to  run  on  any  line  out  of  the  Campello 
Street  Car  Barn.  He  filled  in. 

On  the  night  of  May  5,  1920  he  was  running  on  the  Bridgewater 
route.  His  run  lay  between  School  Street,  Brockton  and  Bridgewater 
Center.  The  route  covered  Main  Street  in  Brockton,  to  Campello  and 
through  Copeland  Street  and  North  Elm  Street  to  West  Bridgewater. 
He  ran  through  Elm  Square.  It  is  a  15  minute  run  on  the  street  car  from 
Bridgewater  to  Elm  Square.  He  estimates  the  distance  as  about  three 
miles.  From  Elm  Square  to  School  Street  in  Brockton  is  a  30  minute 
run,  and  he  would  estimate  the  distance  as  between  4  and  5  miles.  It  is 
a  45  minute  run  from  Brockton  to  Bridgewater. 

On  May  5,  1920  he  came  on  duty  the  early  part  of  the  evening;  can¬ 
not  tell  the  exact  time.  He  swung  on,  that  is  started  work,  at  8.53  p.  m.  at 
Keith  Avenue  at  the  West  Bridgewater  line  and  went  to  Bridgewater.  He 
got  back  into  Brockton  at  10.15  p.  m.  He  again  left  Brockton  on  the  sec¬ 
ond  trip  that  night  for  Bridgewater  at  10.15  p.  m.  and  arrived  at  Bridge- 
water  at  11  o’clock,  and  left  Bridgewater  again  for  Brockton  at  11  o’clock, 
arriving  in  Brockton  at  11 :45. 

He  knows  who  Sacco  and  Vanzetti  are.  On  the  night  of  May  5th, 
1920  they  got  on  the  car  at  Sunset  Avenue,  West  Bridgewater.  He  saw 
Sacco  and  Vanzetti  for  the  first  time  that  night  at  Sunset  Avenue  West 
Bridgewater.  It  was  on  the  9  :30  trip  out  of  Bridgewater  due  at  Brock¬ 
ton  at  10:15  p.  m.  They  got  on  the  car  at  Sunset  Avenue.  Sunset  Av¬ 
enue  is  about  half  way  between  Elm  Square  and  the  Brockton  and  West 
Bridgewater  line.  He  would  estimate  not  quite  a  mile  and  a  half  from 
Elm  Square.  It  is  a  regular  stopping  place.  There  is  a  white  pole  there. 
They  boarded  the  car  at  Sunset  Avenue  and  Sacco  offered  him  a  quarter. 
He  changed  it.  He  asked  Sacco  “to  Brockton.”  He  said  “Yes.”  The 
witness  said  it  would  be  30  cents.  He  said  “I  know  it.”  He  had  a  nickel 
in  his  other  hand.  He  threw  the  30  cents  into  the  cash  box  and  asked 
for  two  transfers.  Witness  gave  him  two  transfers.  They  went  in  and 
sat  down.  The  next  time  he  noticed  them  was  at  the  Campello  police 
station  when  Officers  Connolly  and  Vaughn  came  in  and  took  them  off  to — 
He  was  running  a  two-man  prepayment  car  that  night.  His  station  was  at 
the  rear  of  the  car  near  one  of  the  money  boxes  where  money  is  put  in. 
They  got  on  the  car  together.  He  did  not  take  any  notice  of  their  clothes 
other  than  that  they  had  on  dark  clothing.  Sacco  had  on  a  derby  hat  and 
Vanzetti  a  soft  hat.  They  sat  down  on  the  second  cross  seat  from  the  back 
on  the  left  hand  side.  Vanzetti  was  nearest  the  window,  that  is  he  was  on 
the  inside.  He  had  no  talk  with  them  from  the  time  they  got  on  until  the 
officers  boarded  the  car,  which  was  around  10  :05  p.  m.  The  defendants 
were  taken  from  the  car  by  the  officers  when  the  car  was  in  front  of  the 
police  station  at  Campello.  He  saw  neither  of  the  defendants  later.  He 
has, seen  them  since  at  the  Brockton  court  house.  The  morning  that  he 
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went  to  the  Brockton  court  house  they  were  in  the  dock  with  Officer  Con¬ 
nolly.  He  looked  at  Sacco  and  Sacco  nodded  towards  him  and  spoke  but 
he  did  not  catch  just  what  he  said.  He  had  seen  both  Sacco  and  Vanzetti 
before  that  night  of  May  5th,  1920.  Asked  when  he  had  seen  Sacco  before 
that  night,  he  answered,  “About  three  weeks.” 

Q.  Do  you  know  what  day  or  night  it  was  that  you  saw  him  before  ? 
A.  I  can’t  say  exactly  the  day,  but  it  was  Wednesday  or  Thursday  before 
April  19th. 

Q.  Do  you  know  what  dates  those  would  be,  Wednesday  or  Thurs¬ 
day?  A.  The  14th  or  15th,  I  think. 

The  19th  came  on  Monday;  Sunday  would  be  the  18th;  Saturday  the 
17th;  Friday  the  16th,  and  Thursday  the  15th;  Wednesday  would  be  the 
14th.  He  cannot  say  which  night  it  was. 

Q.  How  can  you  say  it  was  one  of  those  two  nights?  A.  Because 
I  was  running  down  on  the  Bridgewater  line  those  two  nights,  I  know. 

Q.  Any  other  nights  along  there?  A.  No,  sir. 

If  it  was  Wednesday  night,  he  left  Bridgewater  at  9  :30  p.  m.,  he 
thinks.  He  wouldn’t  say  for  sure.  If  it  was  Thursday  night,  it  was 
9:30  p.  m.  or  11,  and  Wednesday  night  it  was  10:30  p.  m.  The  car  was 
going  towards  Brockton  and  he  got  on  the  car  at  Sunset  Avenue.  That 
he  saw  with  him  this  other  man  that  you  call  Vanzetti,  he  is  sure  of  that. 

If  it  was  Wednesday  night,  April  14,  1920,  that  they  got  on  then  they 
got  on  about  10:50  p.  m.,  and  if  it  was  Thursday  night,  April  15th,  1920, 
then  they  got  on  about  10  minutes  of  10  or  about  20  minutes  of  12.  That  is 
if  it  was  on  Thursday,  April  15,  1920  that  they  got  on,  he  cannot  tell  which 
trip  it  was  they  got  on  the  car.  He  does  not  know  where  they  got  off  the 
car.  He  does  not  remember  how  they  were  dressed.  He  didn’t  notice 
their  clothes.  He  does  not  remember  where  they  stood  in  the  car  that 
night. 

On  the  night  of  May  5,  1920  he  gave  the  defendants  transfers  right 
after  they  paid  their  fares  and  before  they  took  their  seats.  The  trans¬ 
fers  were  good  for  any  part  of  the  city  of  Brockton,  the  transfer  point 
being  the  center  of  the  city.  The  car  went  down  to  the  center  of  the  city. 
They  asked  for  the  transfers. 

He  was  in  the  car  when  they  were  arrested.  Officer  Vaughn  got  on  at 
Tremont  Street  through  the  rear  door  and  Officer  Connolly  got  on  at  Cal¬ 
mer  Street,  one  street  above,  through  the  front  door. 

The  next  thing  he  noticed  the  car  was  at  the  fire  station  and  the  officers 
were  up  near  the  two  men,  and  they  were  fishing  them,  he  guesses  that  is 
what  you  call  it, — going  through  their  pockets  to  see  if  they  had  guns,  he 
thinks.  Asked  if  he  noticed  anything  else,  he  said  “I  saw  Officer  Vaughn 
have  a  gun  in  his  hand,  that  is  all  I  know.” 

They  were  then  taken  off  the  car.  Coming  up  from  Bridgewater  on 
the  night  of  May  5th,  he  didn’t  have  more  than  6  or  8  passengers  but  after 
he  got  on  to  Main  Street  he  picked  up  quite  a  few.  From  Elm  Square  to 
the  Brockton  line  there  were  no  regular  stopping  places  that  were  not 
marked  by  white  posts.  Between  Elm  Square  and  Sunset  Avenue  there 


390 


were  nine  white  posts,  he  thinks.  Between  Elm  Square  and  Simon  John¬ 
son’s  house,  there  is  one  white  post.  There  is  no  regularity  on  the  dis¬ 
tance  between  the  white  posts. 

Cross-Examination 

(By  Mr.  McAnarney)  The  men  were  taken  off  the  car  at  about 
10:05  p.  m.  on  May  5,  1920.  The  defendants  were  on  the  car  sometime 
prior  to  April  19th,  1920.  He  had  been  working  as  a  conductor  for  the 
Bay  State  at  that  time  about  a  year  and  eight  months.  He  got  through 
working  for  them  in  September  1920.  He  was  then  working  as  a  spare 
man  taking  cars  when  and  where  he  was  directed  by  someone  in  charge  at 
the  car  barn  at  Campello.  He  could  not  say  the  exact  number  of  times 
that  he  ran  the  Bridgewater  route  in  April  of  1920.  -  • 

Q.  Did  you  run  more  than  twice  in  April?  A.  I  wouldn’t  be  a 
bit  surprised. 

He  would  not  be  surprised  if  he  ran  more  than  twice. 

Q.  Well,  how  far  will  your  surprise  go?  Give  us  your  best  judgment 
as  to  how  many  times  you  ran  on  the  Bridgewater  trip  during  the  month 
of  April?  A.  I  couldn’t  say  just  how  many. 

Q.  Will  you  give  us  any  approximation?  A.  No,  sir. 

Q.  Can  you  tell  us  whether  you  ran  three  times  or  seven  times  or  on 
any  trip  into  Bridgewater  during  the  month  of  April?  A.  I  made  quite 
a  few,  but  I  couldn’t  say  how  many. 

Q.  Now,  isn’t  there  somewhere  in  your  head  some  kind  of  an  answer 
to  that  question  as  to  how  many  times  it  is  your  best  judgement  you  ran 
a  car  for  the  Bay  State  on  any  trip  in  Bridgewater  during  the  month  of 
April  last — not  this  last  April,  but  during  April,  1920?  A.  No,  sir. 

Q.  Do  you  care  to  say  that  you  ran  more  than  three  times  during  the 
month  of  April?  A.  No,  sir,  I  don’t  know  how  many  times. 

Q.  Are  you  able  to  swear  you  ran  more  than  three  times  during 
the  month  of  April?  A.  No,  sir,  I  couldn’t  say. 

He  did  not  know  either  of  the  defendants  before  they  got  aboard  his 
car  some  night  in  April  1920.  He  thought  at  the  first  glance  that  Van- 
zetti  was  a  Portuguese  fellow  named  Tony  that  he  knew;  he  couldn’t  tell 
his  last  name.  He  had  known  Tony  off  and  on,  he  thinks,  for  a  dozen 
years  or  so. 

Q.  You  thought  Vanzetti  was  someone  you  had  known  for  a  dozen 
years?  A.  At  the  first  glance. 

Q.  At  the  first  night  ?  A.  At  the  first  glance. 

Tony  lives  in  West  Bridgewater  so  far  as  he  knows.  The  witness 
lived  then  at  Campello  but  he  had  lived  at  West  Bridgewater  for  about 
fourteen  years  or  so.  Witness  knew  Tony  to  speak  to.  He  thinks  Van¬ 
zetti  stepped  on  the  car  first  but  he  won’t  be  sure. 

He  changed  his  mind  that  this  wasn’t  Tony  after  his  first  glance. 
He  glanced  at  him  and  saw  it  wasn’t  him.  Vanzetti  was  standing  in  the 
back  vestibule  when  the  witness  changed  his  mind,  and  made  up  his  mind 
that  it  wasn’t  Tony. 
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He  doesn’t  remember  whether  there  were  many  people  in  the  car  that 
night  in  April  or  not.  He  has  no  recollection.  He  does  not  recall  where 
the  men  sat.  He  does  not  recall  whether  they  sat  separate  or  together. 
He  does  not  know  whether  they  sat  together  or  not.  He  did  not  say  any¬ 
thing  to  the  men  but  at  first  glance  he  thought  it  was  Tony,  but  he  noticed 
it  wasn’t  Tony  immediately  after  he  looked  at  him.  He  did  not  say  a 
single  word  to  this  man.  (Mr.  McAnarney  showed  a  photograph  to  the 
witness) 

Q.  Have  you  ever  seen  anyone  that  looked  like  that  photograph? 
A.  Yes,  sir. 

Q.  Who?  A.  Vanzetti. 

Q.  To  your  best  judgment,  that  is  a  picture  of  the  man  you  saw  get 
aboard  that  car,  isn’t  it?  A.  I  can’t  say  positive,  because  I  didn’t 
get  a  side  view  of  him. 

Q.  Then,  you  didn’t  get  a  side  view  of  the  man  that  got  on  your  car? 
A.  No,  sir. 

Q.  And  not  having  got  a  side  view  of  that  man,  you  are  unable  to 
say  whether  this  is  the  man  or  not?  A.  No,  sir. 

Q.  So  that  if  you  had  got  a  side  view  of  the  man  who  got  aboard 
your  car,  you  would  have  been  able  to  identify  him.  Never  mind  looking 
at  this  man  in  the  dock  for  a  minute.  A.  I  don’t  care  about  him. 

Q.  No,  neither  do  I.  What  is  your  answer?  A.  This  is  a  side 
view. 

Q.  Yes.  A.  As  I  didn’t  get  a  side  view,  I  don’t  know  whether 
this  is  his  picture  or  not. 

Q.  What  do  you  say,  does  it  look  like  the  man  who  got  aboard  the 
car?  A.  Yes,  sir. 

Mr.  McAnarney.  I  would  like  to  have  that  marked  for  identification. 

The  Court.  It  may  be.” 

(The  photograph  is  marked  Exhibit  7  for  identification) 

(Picture  is  shown  to  jury  as  a  chalk) 

On  this  night  in  April  at  the  first  glance  he  thought  that  the  man  who 
got  on  was  Tony,  but  on  second  glance  when  he  was  in  the  back  vestibule, 
he  saw  that  it  wasn’t.  He  did  not  speak  to  him  at  all. 

He  has  previously  testified  on  some  occasion  prior  to  this  trial  that  he 
knew  Tony  by  sight,  and  as  a  kid  had  spoken  to  him  down  there,  and  that 
he  knew  Tony  pretty  well,  and  that  when  Tony  got  on  his  car  on  an  occa¬ 
sion  previous  to  Vanzetti  getting  on  the  car  in  April  1920,  he  spoke  to 
Tony. 

(Mr.  McAnarney  again  hands  a  photograph  to  the  witness,  Exhibit 
7  for  identification.)  He  then  asked  “Look  at  that  picture  again.  Is 
that  Tony?  It  is  the  same  picture  you  had  a  minute  ago?”  He  an¬ 
swered  “I  couldn’t  say.” 

(Mr.  McAnarney  then  shows  another  picture  to  the  witness) 

He  then  asked  “Do  you  recognize  that  picture?”  To  which  he  an¬ 
swered  “It  looks  like  Vanzetti.”  This  picture  is  marked  Exhibit  8  for 
identification.  It  is  then  shown  to  the  jury  as  a  chalk.  He  is  then  asked 
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“Is  that  Vanzetti  or  is  that  the  man  Tony  that  got  aboard  your  car  alone?” 
to  which  he  answered  “I  would  say  that  is  a  picture  of  Vanzetti.” 

(The  man  is  brought  forward  in  the  court  room) 

“Q.  Do  you  know  this  man?  A.  I  have  met  him,  yes. 

Q.  Who  is  this  man?  A.  That  is  the  man  I  refer  to  as  Tony. 

Q.  The  man  you  knew  at  West  Bridgewater?  A.  Yes,  sir. 

Q.  And  have  know  all  this  time?  A.  Yes,  sir. 

Q.  And  the  man  you  thought  was  Vanzetti?  A.  At  the  first 
glance,  yes,  sir.” 

Re-direct  Examination 

(By  Mr.  Williams) 

He  knows  that  the  night  he  saw  Sacco  and  Vanzetti  get  on  his  car  in 
April,  it  was  either  April  14th  or  April  15th,  because  he  was  working  down 
there  Wednesday  and  Thursday,  and  had  a  chance  to  work  there  again 
Friday  night  which  he  didn’t  take  because  he  went  to  New  Bedford  Friday 
night  and  stayed  over  the  holiday  from  April  19th.  He  did  not  work  on 
that  road  after  the  15th  and  before  the  holiday  on  April  19th.  He  was  in 
New  Bedford. 

(Recalled) 

Re-cross  Examination 

(By  Mr.  Jeremiah  McAnarney) 

“Q.  Mr.  Cole,  have  you  ever  seen  the  man  standing  here  (indicating)  ? 
A.  No,  sir,  not  that  I  know  of.” 

Earl  J.  Vaughn,  called  by  the  Commonwealth,  testified  as  follows: 
That  he  is  a  member  of  the  Brockton  police  force  and  has  been  for  three 
years.  On  the  night  of  May  5th,  1920  he  was  in  that  part  of  Brockton 
that  is  called  Campello  which  is  the  part  of  Brockton  towards  Bridgewater. 

“We  got  a  telephone  that  the  two  men  we  wanted  were  on  the  Bridge- 
water  car.  So  Officer  Connolly  and  myself  boarded  the  car  and  took  these 
two  men  off.  We  did  take  them  off  and  placed  them  under  arrest,  and  we 
took  a  gun  out  of  Vanzetti’s  pocket.  That  is  about  all.” 

He  got  on  the  car  at  Calmer  and  Main  Street,  Brockton  around  ten 
o’clock.  Officer  Connolly  boarded  the  car  first.  He  got  on  at  Peckham 
and  Main  Streets.  Peckham  Street  is  about  one  car  stop  from  Calmer 
Street.  It  is  a  two-man  car  with  the  motorman  at  one  end  and  con¬ 
ductor  at  the  other. 

When  he  got  on  he  saw  the  officer  standing  by  the  two  men.  The 
two  men  were  in  the  rear  of  the  car  in  the  first  cross  seat,  sitting  together. 
Vanzetti  was  on  the  inside  next  to  the  window  and  Sacco  in  the  seat  next 
to  the  aisle.  He  searched  Vanzetti  and  found  the  revolver.  He  does  not 
remember  just  what  kind  of  a  revolver  it  was.  He  found  it  in  his  right 
hip  pocket.  He  turned  the  revolver  over  to  Officer  Connolly  and  he  turned 
it  into  the  station.  He  turned  the  revolver  over  to  Officer  Connolly  just 
as  he  got  into  the  automobile  to  take  the  men  to  the  station.  He  didn’t 
look  to  see  whether  the  revolver  was  loaded  or  unloaded.  He  had  nothing 
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to  do  with  Sacco  in  the  car.  The  automobile  was  there  to  take  the  men 
from  the  car  to  the  station.  They  were  taken  to  the  Campello  police  sta¬ 
tion  from  where  they  boarded  the  car.  He  did  not  go  to  the  police  station 
with  them.  He  had  nothing  more  to  do  with  the  arrest  or  putting  the  men 
in  the  station.  He  took  nothing  from  Vanzetti  except  the  revolver.  The 
revolver  was  in  his  right  hip  pocket,  if  he  remembers  right,  that  is  his 
impression  at  the  present  time.  He  doesn’t  remember  how  either  Sacco 
or  Vanzetti  were  dressed  that  night. 

Michael  J.  Connolly,  called  by  the  Commonwealth,  testified  as  fol¬ 
lows  :  That  he  resides  at  15  East  Main  Street,  Brockton  and  is  a  member 
of  the  Brockton  police  force  and  has  been  for  five  years. 

He  was  stationed  at  Campello  the  night  of  May  5th.  He  received  a 
telephone  call  about  three  minutes  of  ten.  The  call  came  from  the  central 
station.  He  put  on  his  hat  and  coat  and  went  out  to  meet  the  Bridge- 
water  car.  The  car  was  due  on  Main  Street,  Campello,  at  10:04.  He  got 
aboard  the  car  at  Keith’s  theatre  in  Campello.  He  boarded  the  front  end 
of  the  car  at  Keith’s  theatre.  It  was  one  of  the  closed  cars.  He  looked 
the  length  of  the  car  to  see  if  he  could  see  two  foreigners.  He  looked  down 
the  car  and  saw  Sacco  and  Vanzetti  sitting  on  the  end  seat,  the  left  hand 
end  seat.  It  was  on  the  right  hand  side  as  he  looked  down.  He  went  down 
through  the  car  and  when  he  got  opposite  to  the  seat  he  stopped  and  he 
asked  them  wdiere  they  were  from.  “They  said  ‘Bridgewater.’  I  said, 
‘What  was  you  doing  in  Bridgewater?’  They  said  ‘We  went  down  to  see 
a  friend  of  mine.’  I  said,  ‘Who  is  your  friend?’  He  said,  ‘A  man  by  the 
— they  call  him  ‘Poppy.’  ‘Well,’  I  said,  ‘I  want  you,  you  are  under  arrest.’ 
Vanzetti  was  sitting  on  the  inside  of  the  seat.” 

“Q.  When  you  say  ‘on  the  inside,’  you  mean  toward  the  aisle  or  to¬ 
ward  the  window?  A.  Toward  the  window.  The  inside  of  the  car; 
and  he  went,  put  his  hand  in  his  hip  pocket  and  I  says,  ‘Keep  your  hands 
out  on  your  lap,  or  you  will  be  sorry.’ 

The  Defendant  Vanzetti.  You  are  a  liar! 

The  Witness.  They  wanted  to  know  what  they  were  arrested  for. 
I  says  ‘Suspicious  characters.’  We  went, — oh,  it  was  maybe  about  three 
minutes’  ride  where  the  automobile  met  the  car  coming  from  the  central 
station.  Officer  Vaughn  got  on  just  before,  and  when  he  got  on  I  told 
him  to  stand  up,  and  I  told  Officer  Vaughn  to  fish  Vanzetti ;  and  I  just  gave 
Sacco  a  slight  going  over,  just  felt  him  over,  did  not  go  into  his  pockets, 
and  we  led  them  out  the  front  way  of  the  car. 

A  revolver  was  found  on  Vanzetti.  It  was  handed  over  to  the  witness 
by  Officer  Vaughn  and  he  handed  it  over  to  the  police.  Vaughn  took  the 
revolver  from  Vanzetti,  “from  the  left  hip  pocket,  back  pocket.”  It  was 
handed  to  the  witness  when  he  got  outside  the  car. 

Q.  Did  you  examine  it  then  or  not?  A.  I  kept  it  in  my  hand 
and  used  it  on  the  men  to  the  station. 

He  noted  at  that  time  it  was  loaded.  Nothing  else  was  taken  from 
the  person  of  either  defendant  at  that  time. 
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He  put  Sacco  and  Vanzetti  in  the  back  seat  of  the  police  light 
machine  and  Officer  Snow  got  in  the  back  seat  with  them.  The  witness 
took  the  front  seat  with  the  driver,  facing  Sacco  and  Vanzetti. 

Q.  What  do  you  mean?  You  say  you  were  in  the  front  seat  with  the 
driver?  A.  Yes.  I  turned  around  and  faced  Saco  and  Vanzetti. 

Q.  All  right.  A.  I  told  them  when  we  started  that  the  first  false 
move  I  would  put  a  bullet  in  them.  On  the  way  up  to  the  Station  Sacco 
reached  his  hand  to  put  under  his  overcoat  and  I  told  him  to  keep  his 
hands  out  side  of  his  clothes  and  on  his  lap. 

Q.  Will  you  illustrate  to  the  jury  how  he  placed  his  hand?  A. 
He  was  sitting  down  with  his  hands  that  way  (indicating),  and  he  moved 
his  hand  up  to  put  it  in  under  his  overcoat. 

Q.  At  what  point?  A.  Just  about  the  stomach  there,  across 
his  waistband,  and  I  says  to  him,  “Have  you  got  a  gun  there?”  He  says 
“No.”  He  says,  “I  ain’t  got  no  gun.”  “Well,”  I  says,  “Keep  your  hands 
outside  of  your  clothes.”  We  went  along  a  little  further  and  he  done  the 
same  thing.  I  gets  up  on  my  knees  on  the  front  seat  and  I  reaches  over 
and  I  puts  my  hand  under  his  coat  but  I  did  not  see  any  gun.  “Now,”  I 
says,  “Mister,  if  you  put  your  hand  in  there  again  you  are  going  to  get 
into  trouble.”  He  says,  “I  don’t  want  no  trouble.”  We  reached  the  sta¬ 
tion,  brought  them  up  to  the  office,  searched  them.” 

The  search  was  made  in  the  police  station  at  the  desk  where  they  book 
them.  They  were  booked  as  they  were  being  searched.  He  did  not 
search  Sacco  at  that  time.  Officer  Speare  did,  in  his  presence.  The  wit¬ 
ness  searched  Vanzetti. 

Sacco  had  on  a  dark  suit,  heavy  overcoat,  derby  hat.  Vanzetti’s  coat 
was  a  light  coat  and  he  had  on  a  soft  gray  shirt,  necktie  and  black  slouch 
hat. 

Q.  When  you  say  he  had  on  a  coat,  do  you  mean  an  overcoat  or  a  sack 
coat?  A.  No,  a  sack  coat  like  mine. 

Sacco  had  an  overcoat.  He  searched  Vanzetti.  In  his  right  hand 
coat  pocket  he  found  four-12  gauge  shot  gun  shells,  3  Peters,  and  1  Win¬ 
chester,  and  somewhere  abouts  twenty  odd  dollars.  He  does  not  know 
exactly  how  much. 

Q.  At  that  time  did  you  have  in  your  possession  the  weapon  which 
had  been  taken  from  him  and  which  you  say  had  been  delivered  to  you? 
A.  I  did. 

Q.  I  show  you  that  revolver  and  ask  you  if  you — 

The  Court.  There  are  no  cartridges  in  it? 

Mr.  Moore.  I  object. 

Mr.  Williams.  I  have  not  completed  my  question. 

The  Court.  I  want  to  ask  one  first.  There  are  no  cartridges  in  it? 

Mr.  Williams.  No,  sir.  I  looked  as  I  came  down  from  the  sheriff’s. 

The  Court.  All  right.  That  might  be  an  important  question  at  the 
present  time. 

Q.  Showing  you  that  revolver,  I  ask  you  if  you  know  what  revolver 
that  is? 
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Mr.  Moore.  I  object,  your  Honor. 

The  Court.  You  may  answer. 

A.  Yes. 

Mr.  Moore.  Reserve  an  exception,  please. 

Mr.  Jeremiah  McAnarney.  For  both. 

Mr.  Williams.  Allow  Mr.  Moore  a  chance  to  object  first  before  you 
answer. 

Q.  What  revolver  is  it? 

Mr.  Moore.  I  object. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  save  an  exception  to 
both. 

The  Court.  You  both  except.  I  have  not  ruled  on  it  yet. 

Mr.  Jeremiah  McAnarney.  All  right,  we  will  await  your  ruling. 
The  Court.  Will  the  answer  to  the  question  be  to  the  effect  that  the 
revolver  was  found  on  one  of  the  defendants? 

Mr.  Williams.  I  expect  the  witness  will  answer  that  is  the  revolver 
that  was  found  on  Vanzetti. 

The  Court.  Then  he  may  answer. 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  I  will  save  your  exception. 

The  Witness.  That  is  the  revolver  that  was  found  on  Vanzetti. 

Q.  How  do  you  know  that  is  the  revolver?  A.  I  marked  it. 

Q.  How  did  you  mark  it?  A.  With  a  knife  cut  in  the  handle. 

Q.  Do  you  see  that  knife  cut  there?  A.  I  do. 

Q.  Will  you  point  it  out? 

Mr.  JerEmiah  McAnarney.  In  order  that  there  be  no  time  taken, 
I  would  like  to  reserve  an  exception  to  any  description  or  evidence  in 
regard  to  that  revolver. 

The  Court.  All  right.  You  object  to  its  competency  on  any  ground, 
I  take  it? 

Mr.  Jeremiah  McAnarney.  I  do,  yes. 

The  Court.  You  object  also  on  the  ground  it  is  incompetent  for  any 
purpose,  both  of  you? 

Mr.  Jeremiah  McAnarney.  Yes,  sir. 

The  Court.  All  right. 

Mr.  Williams.  I  offer  it  in  evidence. 

Mr.  Jeremiah  McAnarney.  Well,  the  objection  goes  to  the  offering 
in  evidence,  also,  of  course. 

The  Court.  Oh,  certainly. 

Mr.  Williams.  I  offer  this  in  evidence  and  ask  it  be  marked. 

(The  revolver  is  admitted  in  evidence  and  marked  “Exhibit  27.”) 
The  Court.  Admitted  and  marked  Exhibit  what? 

Mr.  Williams.  27. 

Q.  Now,  will  you  point  out  to  the  jury  the  mark  you  put  on  it?  A. 
It  is  a  knife  cut  right  in  the  round  part  of  it. 

(Mr.  Williams  shows  revolver  to  the  jury)” 

There  were  five  cartridges  in  it  at  this  time.  He  took  them  out  and 
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kept  them  until  he  handed  them  over  to  Mr.  Scott  of  the  State  police.  It 
is  a  38  calibre  revolver. 

“Q.  Do  you  remember  what  kind  of  bullets  were  in  that? 

Mr.  Moore.  I  object. 

The  Court.  Well,  do  you  know? 

The  Witness.  I  have  it  in  notes. 

The  Court.  Well, — 

Q.  If  you  have  any  memorandum,  you  can  refer  to  it. 

The  Court.  You  may  use  it  to  refresh  your  recollection. 

Mr.  Moore.  Reserve  an  exception,  if  your  Honor  please. 

The  Witness.  There  is  two  Remingtons  and  three  U.S. 

Q.  Do  you  know  what  ‘U.S.’  stands  for?  A.  United  States,  I 
think. 

Q.  United  States. 

The  Court.  What  is  this  question  about? 

Mr.  Williams.  The  cartridges  that  were  in  the  revolver. 

The  Court.  Oh,  yes.  Did  you  intend  to  object  to  the  gun  shells? 
I  suppose  that  referred  to  large  shells  used  in,  as  we  speak  of  an  ordinary 
gun  or  revolver? 

Mr.  Williams.  I  am  just  asking  now  about  the  cartridges.  We 
have  spoken  about  four  12-gauge  shotgun  shells. 

The  Court.  There  was  no  objection  to  the  admission  of  those.  Did 
you  intend  to  object. 

Mr.  Moore.  I  intended  to  have  this  question  run  to  all  revolvers  and 
cartridges. 

The  Court.  I  don’t  know.  You  kept  objecting  right  along,  but  did 
not  object  to  that,  so  I  did  not  know  whether  you  intended  your  objection 
to  run  to  that  or  not. 

Mr.  Moore.  We  were  objecting,  your  Honor, — I  think  there  was  an 
objection  to  the  four  shotgun  shells. 

The  Court.  I  have  not  heard  one.  You  see  if  there  is  anything  on 
the  record. 

Mr.  Moore.  If  not,  let  it  be  understood  that  there  is  an  objection 
to  any  testimony — 

The  Court.  That  is  why  I  wanted  it  called  to  your  attention.  I 
will  hear  you  now,  Mr.  Williams,  why  the  four  shells  should  stay  in. 

Mr.  Williams.  I  have  not  offered  them  as  yet,  but  I  will  take  it  up. 
He  simply  described  what  he  found  in  the  pockets. 

Mr.  Moore.  Let  me  suggest,  if  I  may  be  permitted,  your  Honor, 
that  the  objection  to  this  revolver  and  to  the  shells  in  connection  with 
this  revolver,  in  part,  at  least,  the  same  character  of  objection  runs  to 
the  revolver  and  those  shells  as  runs  to  the  other  four  shells  that  your 
Honor  has  in  mind,  not  in  its  entirety.  There  is  a  further  objection  to 
the  four  12-gauge  shells  that  does  not  apply  to  these,  but  there  is  a  very 
valid  objection,  I  feel,  to  the  introduction  of  this  revolver  and  the  .38 
calibre  shells. 

The  Court.  So  far  as  the  four  shells  are  concerned,  the  shells  used 
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in  an  ordinary  shot  gun,  I  take  it. 

Mr.  Williams.  As  I  understand  from  his  testimony. 

The  Court.  Is  that  what  you  meant? 

The  Witness.  The  first  shells,  these  shells  I  described  now — 

The  Court.  No,  the  four  shells  you  talked  about. 

The  Witness.  Yes,  those  were  ordinary  shot  gun. 

The  Court.  A  shot  gun.  I  will  exclude  that.  You  will  give  it 
no  consideration  whatsoever,  with  reference  to  the  four  shot  gun  shells. 

Mr.  Williams.  If  your  Honor  please,  you  bear  in  mind  that  the 
testimony  shows  that  there  was  protruding  from  the  rear  window  of  this 
car  a  barrel  there  of  a  shot  gun  or  rifle. 

The  Court.  Do  you  find  any  evidence  of  a  shot  gun?  As  I  get  it, 
it  was  a  rifle. 

Mr.  Williams.  No,  the  witness  has  characterized  it  ^s  either. 
They  were  not  sure. 

The  Court.  If  the  witnesses  have  characterized  it  as  either,  I  will 
allow  it  to  stand. 

Mr.  Williams.  I  am  very  sure. 

The  Court.  If  there  is  no  evidence  here  it  was  a  shotgun  then  I  will 
exclude  it  on  the  theory  of  the  Commonwealth  against  Albert  and  several 
other  cases  that  it  is  the  possession  of  instrumentalities  that  might  cause 
the  alleged  killing. 

Mr.  Williams.  Mr.  Katzmann  directs  my  attention — 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  But  if  there  is  any  evidence  there  was  a  shotgun,  then 
if  the  shells  were  found  that  might  be  used  in  a  shotgun,  I  presume  that 
might  be  applicable  there  too,  but  in  the  absence  of  it  I  will  exclude  the 
introduction  of  the  shells. 

Mr.  Moore.  May  I  suggest  one  thing  in  fairness  to  your  Honor,  just 
one  objection  to  this  matter,  that  there  is  nothing  to  indicate  any  .38 
calibre  revolver  in  any  connection  with  the  testimony. 

The  Court.  Do  you  say  a  man  could  not  kill  with  a  .38  calibre 
revolver  ? 

Mr.  Moore.  No.  That  is  not  the  question,  but  I  am  referring  to  any 
specific  connection. 

The  Court.  When  it  is  the  possession  of  an  instrument  that  might 
cause  death  or  produce  death  in  the  manner  claimed  by  the  Commonwealth. 
Whether  this  was  used  or  not,  or  whether  the  defendants  were  there,  is 
entirely  another  question.  I  am  dealing  with  simply  the  question  of  com¬ 
petency,  nothing  else. 

Mr.  Moore.  I  suppose  a  man  might  have  a  cannon  by  the  time  he 
was  arrested  and  that  would  certainly  be  unrelated  to  this  crime.  They 
have  laid  the  lines  of  this  case  on  that — 

The  Court.  And  that  principle  was  why  I  excluded  the  evidence 
with  reference  to  the  shell,  the  shotgun  shell.  I  recall  to  mind  now  a  case 
whereby  the  time  the  man  was  arrested  he  had  a  certain  kind  of  a  knife 
and  it  was  an  instrumentality  that  might  slit  open  a  lady’s  handbag  and  let 
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the  money  drop  out.  The  court  said  that  was  competent.  Why?  Be¬ 
cause  it  is  an  instrumentality  that  might  cause  the  injury  complained  of, 
to  wit,  a  slitting  open  of  a  woman’s  handbag.  Therefore,  on  the  same 
principle,  it  was  the  possession  of  an  instrumentality  that  might  do  what 
was  done.  Therefore,  I  feel  that  my  duty  is  to  admit  it. 

Mr.  Moore.  Reserve  an  exception,  please. 

Mr.  Williams.  If  your  Honor  please,  Mr.  Katzmann  directs  my 
attention  specifically  to  the  testimony  of  Hans  Behrsin,  the  chauffeur,  who 
testified. 

The  Court.  Let  the  stenographer,  without  holding  up  the  trial,  look 
it  over  during  sometime  and  call  it  to  my  attention. 

Mr.  Williams.  In  the  meantime,  do  I  understand  the  testimony 
which  he  gave  about  finding  those  shells  is  in  or  stricken  out? 

The  Court.  It  is  out. 

Mr.  Williams.  It  is  out. 

The  Court.  What  do  you  say  is  the  testimony,  gentlemen?  You 
may  be  able  to  agree  upon  it? 

Mr.  Jeremiah  McAnarney.  I  haven’t  any  definite  recollection  as 
to  just  what  the  different  witnesses  have  said.  They  have  described 
something  sticking  out  there  and  it  wasn’t  clear  enough  in  my  mind. 

The  Court.  I  presume  to  say  I  am  wrong,  but  I  think  I  have  an  idea 
it  was  a  rifle. 

Mr.  Moore.  I  will  say  we  have  the  testimony,  the  Behrsin  testimony, 
but  I  have  not  been  able  to  go  over  it  but  will  read  it  over  tonight. 

The  Court.  It  will  be  here  tomorrow  morning? 

Mr.  Moore.  Yes. 

The  Court.  So  as  to  be  fairly  clear,  if  there  was  no  evidence,  that 
the  evidence  be  excluded. 

Q.  You  say  there  were  five  cartridges  which  you  took  from  that 
revolver  which  were  given  to  the  State  officers?  A.  Yes. 

Q.  Did  you  make  any  identifying  mark  on  them?  A.  On  the 
cartridges? 

Q.  Yes.  A.  No. 

Q.  Could  you  identify  them  if  they  were  shown  to  you  at  the  pres¬ 
ent  time?  I  mean,  from  the  appearance?  A.  From  their  appearance, 
yes. 

Mr.  Moore.  I  will  ask  leave  to  examine  this  witness,  your  Honor, 
with  reference  to  these  shells  previous  to  any  further  examination  by  the 
Commonwealth. 

The  Court.  I  feel  that  I  should  not  allow  it,  to  vary  the  usual  cus¬ 
tom. 

Mr.  Moore.  If  your  Honor  please — 

The  Court.  This  man  is  testifying  to  matters  of  fact.  I  have  some¬ 
times  done  it  when  a  question  is  raised  as  to  the  qualifications  of  an  expert. 

Mr.  Moore.  He  has  also  testified  he  has  made  no  marks  upon  shells 
that  it  is  a  matter  of  common  knowledge  are  produced  by  the  millions,  and 
that  unless  marked  are  utterly  impossible  for  any  man  to  identify. 
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The  Court.  That  goes  to  the  weight,  not  to  the  competency.  That 
is  for  the  jury,  not  for  me.  The  witness  says  he  can  identify  them,  and 
if  he  says  he  can  he  is  entitled  to  that  privilege.  Whether  the  witness  is 
testifying  to  that  which  is  believable,  is  for  the  jury  to  say  and  not  for  me. 

Mr.  Moore.  I  feel  we  ought  to  be  entitled,  your  Honor,  to  examine 
him  before  their  introduction. 

The  Court.  Supposing  when  the  defense  is  reached,  counsel  for  the 
Commonwealth  should  want  to  constantly  start  in  with  a  cross-examina¬ 
tion  before  you  got  through? 

Mr.  Moore.  My  understanding  of  the  rule  is,  your  Honor,  when 
a  witness  is  testifying  as  to  a  specific  fact  we  are  entitled  to  interrogate 
to  find  out  whether  he  has  sufficient  foundation  and  knowledge  to  be  able 
to  testify  to  a  specific  identification. 

The  Court.  I  will  rule  it  is  competent  up  to  the  present  time. 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  Certainly. 

Mr.  Jeremiah  McAnarney.  For  both,  Mr.  Stenographer. 

Q.  I  will  show  you  those  five  cartridges  first,  and  ask  you  what  they 
are.  I  don’t  mean  by  way  of  any  identification,  but  just  describe  them  to 
the  jury,  if  you  will.  A.  A  bullet. 

Q.  What  calibre?  A.  .38. 

Q.  And  can  you  tell  from  looking  at  them  of  what  make  they  are? 
A.  Not  by  looking  at  them,  without  the  name. 

Q.  Just  look  at  them.  Can  you  see  them?  Do  you  want  to  look 
at  them  through  a  glass  (handing  magnifying  glass  to  the  witness)  ?  A. 
Yes.  (Witness  examines  bullets  with  glass.)  There  is  two  of  these  look 
like  the  ones.  The  other  two  ain’t. 

Mr.  Katzmann.  What  is  the  answer? 

Mr.  Williams.  He  says  two  of  these  look  like  the  ones;  the  other 
two  are  not. 

Q.  I  simply  asked  you  at  the  present  time  to  tell  what  these  five  are? 

The  Court.  What  do  you  mean  by  that,  what  are  they? 

Mr.  Williams.  The  calibre  and  the  make  is  what  I  asked  him  before. 

The  Court.  The  last  was,  ‘what  they  are.’  I  suppose  he  would  say 
they  are  cartridges. 

Mr.  Williams.  I  have  in  mind  my  previous  question. 

The  Witness.  There  is  three  U.S.  The  other  two  I  can’t  make  out. 

Q.  Three  U.S.,  and  the  other  two  you  can’t  make  out.  Can  you  tell 
whether  or  not  you  have  ever  seen  those  cartridges  before?  A.  No. 

Q.  You  can’t.  Have  you  now  told  us  everything  you  found  on  the 
person  of  Vanzetti?  A.  Yes. 

Q.  Now,  was  any  search  made  of  Sacco  at  that  time?  A.  There 

was. 

Q.  Who  made  it?  A.  Officer  Spear. 

Q.  Were  you  there  present?  A.  I  was. 

Q.  Will  you  describe  the  search  of  Sacco  and  what  was  found,  if 
anything?  A.  Officer  Spear  found  some  cartridges  in  his  hip  pocket. 
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He  found  an  automatic. 

Q.  Do  you  remember  which  pocket  he  found  them  in?  A.  No, 
I  do  not. 

Q.  Do  you  know  how  many  he  found?  A.  Twenty-two.  He 
found  an  automatic. 

Q.  Automatic  what?  A.  Colts.  Automatic  revolver,  fully 
loaded,  down  between  his  pants  and  his  shirt,  underneath  his  vest,  and 
coat.” 

He  also  thinks  he  found  a  hair  comb,  nothing  else  that  he  can  remem¬ 
ber.  In  the  automatic  there  were  ten  cartridges.  The  automatic  and  the 
cartridges  were  handed  over  to  the  State  police.  He  does  not  remember 
anything  else  that  was  found  on  either  of  the  defendants. 

He  was  in  uniform  when  he  boarded  the  street  car  the  night  of  May 
5th.  Officer  Vaughn  was  not  in  uniform.  Officers  Spear,  Snow  and  the 
witness  went  to  the  station  with  the  prisoners  in  the  automobile  after 
getting  off  the  car. 

Cross-Examination 

(By  Mr.  Moore)  When  the  Vanzetti  revolver  was  handed  over  to 
him  right  after  getting  out  of  the  street  car,  he  just  looked  to  see  if  it  was 
loaded,  that  was  all.  It  was  when  he  got  to  the  station  that  he  made  the 
examination. 

Q.  These  particular  cartridges  that  have  been  shown  to  you  by  Mr. 
Williams,  you  do  not,  as  I  understand,  identify  as  the  specific  cartridges 
that  you  saw,  other  than  by  the  calibre?  A.  I  couldn’t  say  whether 
they  were  or  not. 

Q.  In  other  words,  you  do  not  know  whether  they  are  or  not? 
A.  No. 

Q.  And  I  believe  you  said  that  three  of  them  of  the  five  appear  to  be 
of  a  different  make  than  your  best  recollection  would  indicate  were  the 
ones  you  saw? 

Mr.  Katzmann.  I  object. 

A.  No. 

The  Court.  Do  you  want  to  inquire,  Mr.  Moore,  about  them  now  ? 

Mr.  Moore.  I  am  asking  the  question,  your  Honor,  whether  that  was 
his  testimony. 

Mr.  Katzmann.  I  do  not  object  to  inquiry  about  that,  but  I  do 
want — 

The  Court.  I  am  afraid  you  are  going  to  make  them  competent  by 
your  inquiry. 

Mr.  Moore.  I  am  asking  the  question  whether  or  not  he  did  so  testify. 

The  Court.  You  may  ask  that  question. 

Q.  Did  you  so  testify?  A.  To  what? 

Q.  That  three  of  the  shells  that  were  shown  to  you,  your  best  recol¬ 
lection  was  that  they  were  of  a  different  make  than  your  recollection  ap¬ 
pears  to  indicate  were  the  ones  you  found  at  the  time  you  looked  at  them 
on  May  6th?  A.  I  made  no  such  statement. 
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Q.  What  did  you  say  with  reference  to  them?  A.  I  said  there 
were  three  U.  S.  shells,  and  the  other  two  I  could  not  read. 

Q.  And  the  other  two, — on  none  of  them,  however,  did  you  put  any 
mark  on?  A.  No. 

Q.  Or  none  of  them  you  specifically  identify?  A.  No. 

Q.  In  any  form.  How  long*  did  you  have  them  in  your  possesion, 
the  ones  you  saw?  A.  Twenty-four  hours. 

Q.  Twenty-four  hours.  And  then  you  turned  them  over  to  Officer 
Scott,  I  believe. 

He  searched  Vanzetti  and  thinks  that  he  found  in  addition  to  the 
things  already  referred  to,  a  pocket  knife  and  handkerchief.  He  does 
not  remember  whether  the  money  was  in  a  pocktbook  or  not.  He  also 
found  some  memoranda  and  papers. 

Q.  Do  you  remember  what  they  were?  A.  Those  were  in  a 
foreign  language  to  me.  I  could  not  read  them. 

Q.  Did  you  find  any  letters?  A.  Yes,  there  was  letters. 

He  found  a  memorandum  book. 

Q.  Did  you  find  any  books  or  papers?  A.  I  ain’t  so  sure  of  that 
now  whether  there  was  or  not.  I  wouldn’t  swear  to  that. 

Q.  Did  you  find  any  printed  matter?  A.  I  don’t  know.  I  don’t 
remember  whether  I  did  or  not. 

Q.  Then  you  haven’t  told  all  of  the  things  you  found  on  direct  exam¬ 
ination?  A.  I  told  what  I  remembered  at  the  time  that  I  was  giving 
my  testimony. 

Until  his  memory  was  refreshed  by  the  examining  counsel  the  only 
things  that  he  remembered  taking  from  Vanzetti  were  the  revolver,  the 
cartridges  and  the  money.  He  does  not  know  what  became  af  these  va¬ 
rious  other  matters  that  he  has  referred  to  as  having  found.  He  turned 
them  over  to  Captain  Connolly.  He  wouldn’t  say  whether  there  were  let¬ 
ters  or  not.  He  is  the  first  one  that  searched  Vanzetti.  He  took  the  cart¬ 
ridges  out  of  the  revolver,  and  four  shot  gun  shells  out  of  his  right  hand 
coat  pocket.  Nothing  else  out  of  the  right  hand  pocket  that  he  remembers 
of.  He  does  not  remember  where  the  money  was  taken  from.  He  does 
not  know  whether  anything  was  taken  from  the  trousers  pocket  or  not. 
He  thinks  he  took  some  papers  from  the  inside  coat  pocket.  He  does  not 
know  just  what  they  were.  He  could  not  say  whether  they  were  in  a  con¬ 
tainer, — pocket-book  or  not.  He  does  not  have  any  idea  what  was  in  those 
papers. 

Q.  Was  there  anything  in  there  in  the  English  language?  A.  I 
didn’t  see  anything. 

Q.  Would  you  say  there  was  not?  A.  No,  I  would  not  say  there 
was  not. 

He  just  glanced  at  the  papers  and  saw  that  they  were  in  a  foreign 
language. 

He  was  present  and  saw  Sacco  searched.  He  saw  an  automatic  pistol 
taken  and  the  other  things  as  mentioned.  After  they  had  locked  Sacco 
up,  he  did  later  search  him  himself.  This  was  the  night  of  May  5th.  At 
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that  time  he  took  some  money  from  him. 

Q.  In  other  words,  you  did  in  part  search  him  afterwards,  later  in  the 
evening?  Is  that  what  you  mean?  A.  No,  sir,  Sacco  gave  me  the 
money  himself. 

He  did  not  see  any  note  books,  papers  or  pocket-book,  memoranda  or 
letters  or  anything  like  that  taken  from  Sacco.  He  did  not  make  any 
identifying  marks  of  any  character  on  the  automatic  pistol  or  on  the 
cartridges  that  were  taken  from  Sacco.  He  was  present  on  a  number  of 
different  days  when  persons  came  in  to  look  the  defendants  over  for  the 
purpose  of  identification. 

Cross-Examination 

(By  Mr.  McAnarney)  He  went  to  Braintree  three  or  four  weeks, 
he  guesses,  after  the  shooting.  He  was  accompanied  by  Assistant  District 
Attorney  Kane  and  Lieutenant  Guerin,  he  does  not  remember  who  the 
others  were.  Previous  to  that  time  there  had  been  a  number  of  people 
at  the  Brockton  police  station  to  see  Sacco  and  Vanzetti.  On  all  of  these 
occasions  when  people  came  to  see  Sacco  and  Vanzetti,  he  had  been  present. 

Q.  When  these  identifications  were  being  made  .  .  .  about  how 
many  were  brought  there  to  identify  them?  A.  I  can’t  do  it. 

He  cannot  approximate  the  number  of  persons  who  were  brought  into 
the  presence  of  the  two  defendants  or  either  of  them.  He  cannot  tell 
whether  it  was  fifteen,  twenty-five  or  eighty.  He  thinks  there  were  more 
than  a  dozen  brought  in. 

Q.  You  know  there  was  more  than  thirty-five  brought,  don’t  you? 
A.  No,  I  don’t. 

Q.  On  every  occasion  that  men  were  brought  there  into  the  presence 
of  these  two  men,  you  say  you  were  there  ?  A.  I  was  there. 

He  cannot  even  approximate  the  number  that  were  brought  in.  He 
does  not  know  the  names  of  any  of  the  persons  that  were  brought  there 
who  have  not  been  brought  into  court.  He  does  not  know  whether  there 
were  any  persons  brought  there  to  look  at  these  men  who  have  not  been 
brought  into  court.  He  did  not  have  the  names  and  addresses  of  the 
people  who  were  brought  there  to  see  the  defendants.  He  does  not  know 
whether  anyone  else  had  or  not. 

Q.  What  position  did  you  occupy  at  the  station?  A.  Watching 
the  prisoners. 

Q.  Watching  the  prisoners.  Let  us  see,  what  is  your  position  on  the 
police  force?  A.  Patrolman. 

He  does  not  know  how  many  times  different  people  were  brought  in 
there  to  see  the  defendants.  He  does  not  know  whether  it  was  half  a 
dozen  times  or  ten  times,  or  three  times.  He  brought  no  witnesses  there. 
That  was  not  part  of  his  work.  He  thinks  that  he  saw  the  Chief  of 
Police  of  Braintree  there  one  day. 

Q.  Were  you  there  when  anyone  came  in  there  and  said  anything 
indicating  that  they  did  not  recognize  these  men? 

Mr.  Katzmann.  One  moment. 
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The  Court.  How  is  that  competent? 

Mr.  Jeremiah  McAnarney.  I  want  to  find  out. 

The  Court.  You  cannot  get  in  identification  through  this  witness 
as  to  what  somebody  else  has  said  as  to  identification. 

Mr.  Jeremiah  McAnarney.  No,  I  am  not  seeking  that. 

The  Court.  That  is  what  the  question  led  to,  did  it  not? 

Mr.  Jeremiah  McAnarney.  It  is  not  the  only  direction  that  question 
leads  to,  if  your  Honor  please. 

The  Court.  Well,  if  it  leads  to  that  which  may  produce  incompetent 
evidence,  that  is  sufficient  to  exclude  it. 

Mr.  Jeremiah  McAnarney.  Well,  if  it  leads  to  competent  testimony 
I  would  ask  it  to  be  admitted. 

The  Court.  Well,  I  will  exclude  it. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  save  an  exception? 

He  does  not  know  whether  there  was  a  list  of  names  of  persons  who 
came  to  see  the  defendants,  or  not. 

Re-direct  Examination 

(By  Mr.  Williams) 

“Q.  Mr.  Connolly,  you  recall  yesterday  I  was  showing  you  five  bullets? 

A.  I  do. 

Q.  Of  .38  calibre,  if  I  remember  correctly?  A.  I  do. 

Q.  And  you  said  that, — let  us  see,  you  took  a  glass  and  looked  at 
the  ends  of  them,  or  examined  them?  A.  I  did. 

Q.  You  said  three  were  U.S.?  A.  Three  were  U.S. 

Q.  Well,  my  attention  was  directed  to  a  bit  of  your  testimony  after 
you  left  the  stand  last  night,  and  I  want  to  ask  you  if  you  recall  what  you 
told  me  in  regard  to  those  bullets? 

Mr.  Jeremiah  McAnarney.  When? 

Mr.  Moore.  I  object. 

Mr.  Jeremiah  McAnarney.  The  question  does  not  show  when,  if 
your  Honor  please. 

Q.  When  I  asked  you. 

The  Court.  It  is  true,  it  doesn’t. 

Mr.  Williams.  I  will  be  a  little  more  definite. 

Q.  When  I  asked  you  to  tell  the  jury  what  those  bullets  were  or  to 
describe  the  bullets  to  the  jury,  do  you  recall  what  you  answered?  A. 
I  think  I  answered  that  three  of  them  were  U.S.,  and  the  other  two  I  could 
not  make  out. 

Q.  Could  you  tell  whether  or  not  those  were  the  bullets  that  you 
took  from  the  revolver  that  day?  A.  They  looked  like  them. 

Q.  In  the  Brockton  police  court?  A.  They  looked  like  them. 

Q.  Do  you  remember  what  bullets  were  in  that  revolver?  A.  I 
have  notes  to  that  effect. 

Q.  Will  you  refer  to  that  memorandum  again?  A.  There  were 
two  Remingtons  and  three  U.S. 
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Q.  Now,  were  there  any  of  the  bullets, — you  found  three  U.S..  yes¬ 
terday?  A.  I  found  three  U.S.  yesterday.  \ 

Q.  Were  any  of  the  bullets  I  showed  you  yesterday  bullets  which 
you  could  say  were  not  taken  from  that  revolver?  A.  No. 

Q.  You  could  not  make  out  the  other  two  yesterday?  A.  I  could 
not  make  out  the  other  day. 

Q.  Well,  Mr.  Katzmann, — well,  did  Mr.  Katzmann  call  any  bit  of 
testimony  to  your  attention  last  night  which  you  made  yesterday?  Just 
yes  or  no,  please?  A.  Well, — 

Q.  Is  there  anything  which  you  stated  yesterday  which  you  wish  to 
correct  or  change  this  morning?  A.  He  called  my  attention — 

The  Court.  No,  that  is  not  the  question. 

Mr.  Jeremiah  McAnarney.  Never  mind. 

The  Witness.  Yes,  there  is. 

Q.  If  there  is,  you  may  change  it  or  correct  it  now.  I  say,  you  may 
change  it  now,  Mr.  Connolly,  if  there  is  anything  you  wish  to  change  from 
what  you  said  yesterday.  A.  He  said  that  I  made — 

The  Court.  It  is  not  what  he  said.  It  is  what  you  want  to  correct. 

Q.  Not  what  Mr.  Katzmann  said.  What  you  said  yesterday  and 
what  you  now  wish  to  change  is  what  we  are  asking  for.  A.  I  wish  to 
say  there  were  three  U.S.  and  the  other  two  I  couldn’t  make  out. 

Q.  Do  you  remember  saying  yesterday  that  two  of  the  bullets  showed 
you  looked  like  the  ones  in  the  revolver,  and  the  others  did  not.  A.  I 
do  not  remember  that. 

Q.  Well,  if  you  did  say  that,  did  you  mean  it? 

Mr.  Jeremiah  McAnarney.  Pardon  me,  just  a  minute.  If  your 
Honor  please,  isn’t  this  going  quite  a  ways  on  direct  examination  of  their 
own  witnesses? 

The  Court.  Well,  this  is  a  matter  of  correction  of  testimony. 

Mr.  Jeremiah  McAnarney.  I  understand,  but  this  question  is  a 
little  bit — 

The  Court.  Assuming  that  you  did  testify  as  Mr.  Williams  said, 
do  you  wish  to  make  any  change  in  that  testimony?  A.  I  do. 

The  Court.  You  may. 

The  Witness.  What  I  meant  to  say  was  that  there  was  three  U.S. 
and  the  other  two  I  could  not  make  out  and  that  they  looked  like  the 
bullets  that  I  took  from  the  revolver. 

Mr.  Williams.  That  is  all.” 

Cross-Examina  tion 

(By  Mr.  McAnarney)  He  took  5 — .38  calibre  cartridges  from  the 
Vanzetti  revolver,  two  Remingtons  and  three  U.S. 

“Q.  Yesterday  you  said  there  were  three  U.S.  and  two  others  you 
could  not  tell?  A.  Yes. 

Q.  That  is  what  you  said  yesterday  ?  A.  Yes. 

Q.  Now,  I  understand  this  morning  you  want  to  correct  that  and 
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say, — now,  what  is  it  you  want  to  say  now?  A.  That  there  was  three 
U.S.  and  the  other  two  I  could  not  make  out. 

Q.  That  is  what  you  said  yesterday.  You  said  yesterday  there  were 
three  U.S.  and  the  other  two  you  could  not  make  out,  didn’t  you?  A. 
That  is  what  I  thought  I  said. 

Q.  Yes.  Now  what  is  it  you  want  to  say  now?  A.  The  same 

thing.  ,  ... 

Q.  The  same  thing.  Then  you  did  not  want  to  change  anything, 
did  you?  A.  Well,  if  there  is  a  mistake  in  my  testimony,  as  far 
as  the  bullets  are  concerned,  which  has  been  brought  to  my  attention, 
that  I  twisted  it  around,  which  I  did  not  mean  to. 

Q.  You  understood  you  yesterday  testified  three  U.S.  and  two  that 
you  could  not  make  out?  A.  That  is  what  I  thought  I  testified  to. 

Q.  That  is  what  you  want  to  testify  to  now,  and  what  you  meant  to 

testify  to  yesterday  ?  A.  Yes.  „ 

Q.  That  is  right  now?  Now,  did  you  make  any  marking  on  those 

bullets  so  that  you  can  say  that  they  are  the  three  U.S.  or  the  two  others 
that  you  can’t  make  out  that  came  from  this  gun?  A.  I  did  not. 

He  gave  those  cartridges  to  State  officer  John  Scott.  Tt  q 

“Q.  When  you  say  ‘U.S.’,  you  mean  Smith  &  Wesson,  dont  you,  U.S., 

Smith  &  Wesson?  A.  I  just  checked  the  top.  .  .  „  „ 

Q.  U.S.  cartridges  made  by — they  make  them  up  for  what  firm. 

A'  Qd°YouX;tknow?  A.  I  don’t  know.  I  never  took  any  partic- 

ular  J  t'^  u.s.  cartridge  you  took  from  this  gun,  the  revolver  for 
what  firm  were  they  made  up?  A.  I  did  not  notice.  I  3ust  notice 

the  Q*S' N°onwthdid°you  notice  the  designation  ‘U.S.’  is  on  one  part  of  the 
circled  Then  there  is  a  designation  for  the  particular  firm  that  these  bul¬ 
lets  are  made  for,  isn’t  there?  A.  I  suPP°se '  s0‘ 

Q'  What  dit^you  look  at  the^U.S.’  for?  *1  They  are  the  biggest. 
What?  A.  It  was  out  the  largest.  I  could  see  it  easiest. 

You  took  what  you  could  see  the  easiest .  A  es- 
Was  that  larger  than  the  rest  of  it?  A.  The  letters,  yes. 

It  was?  A.  Yes. 

You  are  quite  sure  about  that,  are  you . 

„  And^he  reason  you 'd  J  not  took  at  the  other  lettering  was  be- 

A.  I 

W0UlQ  n0Nowewin0yaouyiookgat  that  lettering  (indicating)  and i  teH  me  H 
the  ‘U.S.’  is* any  larger  than  the  other  lettering  on  that  bullet?  A. 
(Witness  examines  bullet)  I  should  say  yes. 


Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 


A.  I  think  so. 
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(Mr.  McAnarney  passes  one  of  the  cartridges  to  the  jury  for  examina¬ 
tion) 

“Q.  On  these  cartridges  bearing  the  U.S.  designation,  there  is  the 
designation  of  ‘.38,  Smith  &  Wesson’,  isn’t  it,  ‘S.  &  W.’?  A.  I  can’t 
see  them  very  well  without  the  glass. 

Q.  You  did  not  think  to  tell  me  that  when  you  told  me  the  ‘U.S.’  was 
larger  than  the  other,  did  you  ?  A.  I  thought  nothing  about  it. 

Q.  What?  A.  I  had  no  thoughts  about  that  at  all. 

Q.  You  could  see  the  ‘U.S.’  was  larger  than  the  other  without  your 

glasses,  couldn’t  you?  A.  Well,  you  want  your  answers  so  fine,  I  like 
to — 

Q.  Pardon  me,  just  a  minute.  You  could  see  the  ‘U.S.’  was  larger 
than  the  other?  A.  When  I  had  the  glass. 

Q.  When  you  told  me  the  reason  you  did  not  look  before  at  the  other 
marking  on  these  bullets,  the  reason  you  gave  was  because  you  say  they 
are  larger?  A.  I  had  better  light  to  see  by. 

Q.  Oh,  was  that  the  reason?  A.  Yes,  yes. 

Q.  Better  light  when?  A.  In  the  daytime,  aside  of  the  window. 

Q.  You  looked  at  them  in  the  daytime  beside  a  window?  A.  Yes. 

Q.  And  up  to  that  time,  nothing  was  in  your  mind  but  ‘U.S.’,  was 

there,  on  that  cartridge?  A.  What?  I  hadn’t  looked  at  them  be¬ 
fore. 

Q.  You  looked  at  them  in  the  light  of  the  window,  didn’t  you?  A. 

Yes. 

Q.  Isn’t  that  looking  at  them?  What  do  you  mean  by  saying  you 
had  not  looked  at  them  before?  A.  I  don’t  know  what  you  are  after. 

Q.  I  am  after  the  answer  to  a  fair  question.  Can’t  you  give  the  an¬ 
swer?  A.  I  don’t  know  what  you  mean.  Explain  it  to  me,  and  I  will. 

Q.  Now,  what  do  you  mean  by  saying  you  had  not  looked  at  them 
before?  A.  The  way  I  took  the  question  that  you  want — 

Q.  No,  pardon,  just  a  minute.  What  do  you  mean  by  saying  you  had 
not  looked  at  that  cartridge  before?  A.  I  had  not  taken  it  out  of  the 
gun  before. 

Q.  You  did  not  take  it  out  of  the  gun  before  you  took  it  out,  did 
you?  A.  No. 

Q.  After  you  took  it  out,  you  looked  at  it,  didn’t  you?  A.  I  did. 

Q.  Yes.  You  looked  at  it  with  the  light  of  a  window,  didn’t  you? 
A.  I  did. 

Q.  And  you  had  no  trouble  then,  did  you?  A.  Yes,  a  little. 

Q.  Oh,  you  did  have  a  little  trouble?  A.  Yes. 

Q.  Where  was  your  trouble  then  ?  A.  Why,  my  eyesight  is  kind 

of  poor. 

Q.  Yes.  Then  you  had  trouble  with  your  eyesight  then.  And  what 
is  it  that  you  failed  to  get  owing  to  your  poor  eyesight?  A.  Nothing. 

Q.  That  is,  you  got  everything?  A.  I  got  everything  that  I 

looked  at. 

Q.  Then  you  looked  at  the  head  of  this  shell,  didn’t  you?  A. 

Yes. 
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Q.  Yes.  So  you  got  everything  on  there  didn’t  you?  A.  No. 

Q.  I  thought  you  said  you  got  everything  you  looked  at?  A.  I 

did. 

The  Court.  Read  the  question  and  see  what  it  was. 

(The  question  is  read  as  follows) 

‘Q.  Yes.  So  you  got  everything  on  there  didn’t  you?’) 

Q.  And  you  looked  at  the  head  of  this  shell,  didn’t  you  ?  A.  I  did. 

Q.  Yes.  And  you  saw  all  that  was  on  there,  didn’t  you?  A.  I 

did  not. 

Q.  Then  you  now  know  there  was  something  on  there  you  did  not 
see?  A.  There  was. 

Q.  What  was  it?  A.  Why,  that  small  lettering  at  the  bottom. 

Q.  All  right.  Then  when  you  looked  in  the  light  of  that  window, 
you  saw  that  small  lettering  on  the  bottom,  didn’t  you?  A.  I  do  not 
know  whether  I  did  or  not. 

Q.  Didn’t  you  just  say  you  did?  A.  I  did  not  get  it,  I  said. 

Q.  You  looked  at  it,  didn’t  you?  A.  Why,  looked  at  it. 

Q.  Yes.  A.  Did  not  get  it. 

Q.  You  did  not  get  it  because  it  was  small.  That  is  the  answer? 

You  nodded  your  head.  A.  That  is  the  answer. 

Q.  That  is  right,  isn’t  it?  A.  Yes,  that  is  right. 

Q.  So  we  are  back  to  where  we  started.  The  reason  you  did  not  get 
those  other  letters  was  because  they  were  small.  That  is  just  where  you 
meant  to  put  it  before,  wasn’t  it?  If  you  have  got  any  other  reason  now, 
give  it. 

The  Court.  Has  he  answered  that  other  question?  I  haven’t  heard 
it. 

Mr.  Jeremiah  McAnarney.  He  made  his  lips  go,  but  I  couldn’t 
hear  his  answer. 

The  Witness.  I  didn’t  say  nothing. 

The  Court.  Keep  your  voice  going  the  way  you  talked  yesterday, 

loud. 

The  Witness.  What  was  that  question? 

Mr.  Jeremiah  McAnarney.  Give  the  question  again. 

(The  question  is  read  as  follows: 

‘Q.  If  you  have  got  any  other  reason,  now,  give  it.’) 

The  Witness.  I  have  not. 

Q.  Well,  if  that  is  all  the  reason  you  got,  all  right. 

Mr.  Jeremiah  McAnarney.  The  shell  has  gone  around  the  whole 
panel?  And  that  it  may  appear  on  the  official  record,  I  desire  to  say  that 
I  am  reading,  Mr.  Katzmann,  ‘U.S.’  on  the  upper,  taking  the  cartridge  look¬ 
ing  at  it  as  you  read  it,  ‘U.S.’  on  the  top,  and  ‘.38  S.  &  W.’  on  the  bottom, 
and  ‘U.S.’  stamped  on  the  firing  end, — cap. 

Q.  Now,  there  were  three  cartridges  so  marked,  were  there  not? 
A.  There  was. 

Q.  Yes. 

Mr.  Jeremiah  McAnarney.  Well,  I  will  put  these  back  in  the  en¬ 
velope,  unless  you  want  them  further. 
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Mr.  Williams.  Did  you  show  them  all  to  the  jury,  Mr.  McAnarney? 

Mr.  Jeremiah  McAnarney.  Yes.  First,  I  will  show  them  all  the 
three  that  are,  you  say,  Smith  &  Wesson,  that  have,  you  said,  the  small 
lettering  on  the  bottom.  ‘S.  &  W.’  I  will  call  it.  That  is  an  abbreviation 
for  ‘Smith  &  Wesson’.  I  will  start  them  down  here,  starting  with  the 
Foreman. 

The  Court.  Here  is  an  extra  glass  they  may  have. 

Mr.  Jeremiah  McAnarney.  This  may  be  better.  It  is  an  official 
glass,  anyway. 

The  Court.  Well,  I  don’t  know  about  that. 

(Mr.  McAnarney  shows  bullets  to  the  jury) 

Mr.  Jeremiah  McAnarney.  Now,  you  wanted  the  jurors  to  see  the 
other  two? 

Mr.  Williams.  I  suggest  you  do  so,  as  long  as  you  showed  the 
other. 

Mr.  Jeremiah  McAnarney.  While  they  are  going  along  the  line, 
gentlemen,  here  are  the  other  two,  and  here  is  another  glass.  No  further 
questions,  Mr.  Williams.” 

Re-direct  Examination 

(By  Mr.  Williams) 

Captain  Proctor  of  the  State  police  was  present  when  these  cart¬ 
ridges  were  delivered  to  Officer  Scott. 


Merle  A.  Spear,  called  by  the  Commonwealth,  testified  as  follows : 
That  he  is  a  police  officer  of  Brockton  and  has  resided  there  for  18  years. 

On  the  night  of  May  5th,  1920  he  was  on  duty  at  the  central  police 
station  in  Brockton.  In  response  to  some  telephone  call  he  went  to  meet 
a  street  car  coming  out  of  Keith  Avenue  from  Bridgewater  at  ten  o’clock. 
He  met  the  car.  He  saw  the  defendants  that  night.  He  saw  the  defendants 
in  a  cross  seat  on  the  right  hand  side  of  the  electric  car  just  as  they  got  up 
to  come  forward,  coming  out  of  the  car.  Officers  Connolly  and  Vaughn 
were  with  them  when  they  got  into  the  auto  that  he  had  stopped  across  the 
front  end  of  the  car.  He  was  driving  an  open  Dodge  touring  car,  top  up. 
He  drove  them  to  the  police  station. 

“Q.  Now,  what  was  done  with  them  on  the  drive  to  the  police  station 
or  what  did  you  hear  any  of  them  say,  if  anything?  A.  Why,  on  the 
way  up,  probably  halfway  up,  through  some  talk  of  one  of  the  police  of¬ 
ficers  about  keeping  their — 

Mr.  Moore.  I  object  to  what  the  police  officer  said? 

The  Court.  What  say  ? 

Mr.  Moore.  I  object  to  what  the  police  officer  said. 

The  Court.  Of  course,  what  the  police  officer  says  you  may  say  is  of 
no  consequence.  It  is  what  a  defendant  says  or  does  that  has  its  com¬ 
petency. 

Mr.  Williams.  I  understand  this  is — 

The  Court.  You  may  go  ahead. 
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Mr.  Williams.  I  understand  this  is  by  reason  of  what  some  police 
officer  said. 

The  Witness.  By  reason  of  what  some  police  officer  said. 

The  Court.  Now,  go  ahead  and  describe  what  was  done  or  said  rel¬ 
ative  to  that. 

The  Court.  You  may  state  what  the  police  officer  stated.  That  is 
not  of  any  consequence.  It  was  what  was  done  or  said  by  either  of  the 
defendants  to  him  that  may  or  may  not  be  of  importance. 

A.  I  think  that  Officer  Snow  told  Sacco  on  the  way  up — 

Mr.  Moore.  I  object. 

The  Court.  Go  ahead. 

A.  — to  keep  hands  where  he  could  see  them. 

Mr.  Jeremiah  McAnarney.  Your  Honor  will  save  my  rights  on 

that. 

The  Court.  Certainly. 

Mr.  Moore.  An  exception. 

Q.  He  said  what?  A.  To  keep  his  hands  where  he  could  see 
them. 

Q.  Yes.  A.  Officer  Connolly  got  up.  He  was  sitting  on  the  front 
seat  with  me,  and  got  up  and  reached  in  back. 

Q.  In  back  of  what  or  whom?  A.  In  back  of  the  seat,  towards 
the  two  defendants. 

Q.  Well,  did  the  defendant, — did  you  see  the  defendants  do  anything 
at  that  time?  A.  I  did  not. 

Q.  Did  you  observe  the  defendants?  That  is,  were  the  defendants  in 
your  view  at  any  time  during  the  ride  from  the  car  to  the  police  station  ? 
A.  They  were  not. 

Q.  Did  you  hear  them  say  anything?  A.  I  heard  Sacco  say  to 
Officer  Snow,  ‘You  need  not  be  afraid  of  me.’ 

Q.  Anything  else?  A.  Nothing  that  I  remember.” 

It  was  somewhere  around  10:15  when  they  arrived  at  the  police  sta¬ 
tion.  He  helped  search  Sacco.  At  the  desk  at  the  central  station  the  de¬ 
fendants  were  brought  forward  and  searched  and  the  witness  took  twenty- 
three  .32  calibre  automatic  cartridges  from  Sacco’s  right  hip  pocket.  From 
inside  his  waist  he  took  a  .32  Colt  automatic  pistol. 

“Q.  Now,  just  where  was  it?  I  want  to  be  sure  of  this.  A.  In¬ 
side  of  his  waist,  to  the  button,  to  the  right. 

Q.  And  what  line?  You  showed  your  belt  line  to  the  jury.  Where, 
in  respect  to  your  belt  line,  was  the  revolver  placed?  A.  In  here  (in¬ 
dicating)  . 

Q.  What  does  that  ‘in  here’  mean,  to  the  right  or  left  of  the  centre 
line  of  your  body?  A.  To  the  right.” 

He  found  nothing  else  on  him.  The  pistol  was  fully  loaded ;  8  cart¬ 
ridges  in  the  clip  and  one  in  the  barrel.  He  made  no  marks  on  the  pistol 
when  he  took  it,  but  did  while  it  was  in  his  possession.  On  the  stock  he 
put  the  initials  “M.S.”,  he  thinks. 

Examining  the  pistol  which  was  shown  to  him  by  examining  counsel 
the  witness  states  that  he  finds  identifying  marks  and  that  it  is  the  pistol 
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that  he  took  from  Sacco.  He  took  eight  cartridges  from  the  clip  and  one 
from  the  barrel.  He  turned  them  over  to  Mr.  Scott  of  the  State  police  the 
evening  of  May  6th.  Captain  Proctor  was  there  at  the  time. 

“Mr.  Williams.  I  offer  this  gun,  if  you  please.  I  will  put  a  tag  on 
it  after  I  show  it  to  the  jury. 


I  understand  you  object  to  the  competency. 

To  the  same. 

On  any  ground,  on  every  ground? 

Yes,  if  your  Honor  please,  we  make  an  objection. 

You  object. 

Yes. 

And  on  the  ground  it  is  not  competent  for  any  purpose 
Yes,  your  Honor. 

All  right.  Your  objection  is  overruled  and  exception 


To  both. 


The  Court. 

Mr.  Moore. 

The  Court. 

Mr.  Moore. 

The  Court. 

Mr.  Moore. 

The  Court. 
whatever  ? 

Mr.  Moore. 

The  Court. 
noted. 

Mr.  Jeremiah  McAnarney. 

The  Court.  Certainly. 

(The  pistol  found  on  defendant  Sacco  is  admitted  in  evidence  and 
marked  “Exhibit  28.”) 

(Mr.  Williams  shows  Exhibit  28  to  the  jury) 

The  cartridges  that  he  took  from  the  right  hip  pocket  of  Sacco  he 
turned  over  to  the  State  police  at  the  same  time  he  turned  over  the  auto¬ 
matic  pistol.  They  were  automatic  pistol  cartridges,  steel  jacketed. 

The  cartridges  found  in  the  hip  pocket  were  of  four  different  makes, 
16  Peters,  7  U.S.,  6  Winchester  and  3  Remington  (U.M.C.).  He  put  no 
marks  on  any  of  them. 

(Witness  examines  certain  .32  calibre  cartridges  that  are  handed  to 
him  by  counsel) 

Q.  Are  those  cartridges  of  the  same  type  of  cartridge  you  took  from 
that  gun?  A.  Yes. 

Q.  From  his  pocket  and  pistol?  A.  Yes. 

Witness  arranges  them  in  different  groups  and  says  these  are  Peters, 
these  United  States,  Winchester  and  Remington. 

Q.  No  identifying  marks  on  them,  as  I  understand?  A.  No. 

The  cartridges  that  were  taken  from  the  hip  pocket  were  loose  in  the 
hip  pocket.  They  were  not  in  any  receptacle. 

In  classifying  and  giving  the  number  of  cartridges,  the  witness  cannot 
tell  which  ones  came  from  the  pocket  of  the  defendant  and  which  from  the 
pistol,  but  his  answer  was  made  in  reference  to  all. 

He  found  nothing  else  other  than  what  he  has  testified  to  on  the  de¬ 
fendant  Sacco.  Sacco,  was  dressed  that  night  in  a  dark  suit  with  a  pencil 
stripe  in  it  and  a  black  stiff  hat. 

Q.  Do  you  know  how  Vanzetti  was  dressed  that  night?  A.  Kind 
of  a  gray  suit,  texture,  or  mixed  goods,  I  think, — a  gray  suit  and  a  woolen 
shirt. 
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Q.  Do  you  remember  what  kind  of  a  hat  he  had  on?  A.  I  think 
a  cap. 

Q.  What?  A.  I  think  a  cap,  I  guess. 

Q.  Did  you  see  anything  taken  from  Vanzetti  that  night?  A. 
In  front  of  him  were  four  shotgun  shells. 

Q.  Did  you  see  anything  taken  from  him?  A.  Not  taken  from 
his  pockets. 

Q.  Were  you  present  when  he  was  searched?  A.  Yes. 

Q.  Where  was  he  searched  ?  A.  Right  next  to  the  right  of  Sacco. 

Q.  Did  you  physically  see  anything  taken  from  him  or  were  you  sim¬ 
ply  present  while  they  were  examining  Sacco?  A.  The  stuff  taken 
from  Sacco  and  Vanzetti  were  both  put  on  the — 

Q.  I  am  simply  asking  you  if  you  saw  the  things  taken  from  Van¬ 
zetti?  A.  I  did  not. 

Q.  What  time  were  the  prisoners  booked  in  the  station,  do  you  know  ? 
A.  Around  quarter  past  ten. 

He  was  present  when  Sacco  handed  to  Officer  Connolly  something 
around  Seventy  Dollars.  He  does  not  know  the  amount  exactly.  That  was 
after  he  was  searched.  He  did  not  personally  find  any  money  on  Sacco 
when  he  searched  him.  He  is  not  sure  that  Vanzetti  had  on  a  cap  that 
night. 

The  Court.  Perhaps  I  might  state  with  reference  to  one  question 
here  which  I  admitted,  so  you  may  understand  its  legal  effect.  Perhaps  it 
might  be  fair  before  the  cross-examination  begins.  There  was  a  statement 
by  the  witness  to  the  effect  that  he  heard  Sacco  or  he  heard  Officer  Snow, 
I  think  it  was,  say  to  Sacco  to  keep  his  hands  down,  or  something  to  that 
effect,  or  where  they  belonged.  I  admitted  that  not  for  the  purpose  of  prov¬ 
ing  that  Sacco  had  his  hands  or  made  any  endeavor  to  put  his  hand  to  his 
pocket.  It  is  not  admitted  for  that  purpose  at  all.  It  is  simply  admitted  in 
corroboration  of  what  Officer  Snow  said,  because  Officer  Snow  said, — was 
it  Snow? 

Mr.  Williams.  No.  Officer  Snow  has  not  testified.  Officer  Connolly 
was  the  one. 

The  Court.  What  Connolly  testified  to  as  to  what  he  saw.  It  can 
be  used  by  you  for  no  other  purpose. 

Leon  W.  Rand,  called  by  the  Commonwealth,  testified  as  follows: 
That  he  resides  in  Brockton  and  is  a  photographer  and  has  been  a  photog¬ 
rapher  for  20  years.  At  the  request  of  the  police  officials  of  Brockton 
he  did  on  May  6th  take  pictures  of  the  two  defendants  in  his  studio  at  153 
Main  Street,  Brockton.  The  two  defendants  were  brought  there  from 
the  police  station  at  that  time. 

“Q.  I  am  showing  you  this  photograph  which  has  been  marked  ‘9’  for 
identification,  and  ask  you  if  you  can  identify  that  picture? 

Mr.  McAnarney.  May  we  see  that,  please? 

Mr.  Williams.  I  will,  before  it  is  shown  to  the  jury. 

Mr.  McAnarney.  Before  he  identifies  it. 
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Mr.  Williams.  It  seems  to  me  I  should  ask  if  he  can  identify  it  first. 
That  has  been  the  usual  procedure. 

The  Court.  If  he  can’t  identify  it,  then  there  is  no  reason  for  pass¬ 
ing  on  it,  is  there? 

A.  Yes,  sir. 

Q.  And  what  is  that  picture  ? 

Mr.  McAnarney.  I  object. 

The  Court.  Well,  you  may  answer  what  it  is.  The  jury  have  not 
seen  it. 

Mr.  McAnarney.  Your  Honor  will  save  an  exception  to  his  answer? 

Mr.  Moore.  And  also  for  the  defendant  Sacco? 

The  Court.  Oh,  certainly. 

A.  I  have  it  recorded — 

The  Court.  Never  mind.  That  is  not  your  question. 

Q.  You  may  refresh  your  recollection  by  any  memorandum  you  have, 
but  I  am  asking  you  what  that  picture  is.  A.  It  is  a  photograph  that 
I  made. 

Q.  When?  A.  May  6,  1920. 

Q.  Of  whom  ? 

Mr.  McAnarney.  I  object,  if  your  Honor  please. 

The  Court.  What  is  your  objection? 

Mr.  McAnarney.  The  conditions  under  which  that  photograph  may 
or  may  not  have  been  taken. 

The  Court.  I  know,  but  that  goes  in  before  it  is  shown  to  the  jury. 
All  these  questions  must  be  asked  sooner  or  later  before  I  can  pass  on  their 
competency.  Nothing  is  competent  for  the  jury  before  it  is  admitted. 

Mr.  McAnarney.  I  want  to  save  the  record  on  this.  The  questions 
and  answers  will  be  in  the  record,  and  will  be  a  matter  of  record  in  this 
trial,  and  I  think  the  only  way  I  can  do  that  is  to  object  at  the  present  time. 

The  Court.  The  proper  time,  it  seems  to  me,  is  when  the  picture  is 
offered,  because  the  jury  considers  nothing  until  they  get  those  pictures. 

Mr.  McAnarney.  That  might  not  be  wholly  so. 

The  Court.  In  my  judgment,  it  is.  You  may  proceed. 

Mr.  McAnarney.  This  may  be  used  as  a  chalk  without  being  offered 
as  evidence.  It  has  been  done,  and  it  is  our  practice. 

The  Court.  I  have  not  reached  that  point  yet. 

Mr.  McAnarney.  We  have  reached  that  practice  in  this  case,  your 
Honor. 

The  Court.  Yes. 

Mr.  McAnarney.  Then,  without  discussing  it  further,  I  will  ask 
you  to  save  my  rights. 

The  Court.  That  may  be  done.  You  may  proceed. 

Mr.  Moore.  Also  for  the  defendant  Sacco? 

The  Court.  Certainly. 

The  Witness.  What  was  the  question? 

Q.  That  is  a  picture  of  whom?  A.  It  is  a  picture  of  that  gentle¬ 
man  on  the  left. 
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Q.  Where?  A.  In  the  cage.  The  gentleman  with  the  black 
mustache. 

Q.  The  gentleman  with  the  black  mustache  in  the  cage?  A.  Yes, 
sir. 

Q.  Do  you  know  what  his  name  is?  I  mean,  what  you  have  been 
told  his  name  is?  A.  Only  what  I  have  been  told. 

Q.  What  have  you  been  told  his  name  is?  A.  I  was  told  when  he 
was  brought  to  my  studio  that  his  name  was  Vanzetti. 

The  Court.  I  don’t  suppose  that  would  be  competent  under  objection. 

Mr.  Williams.  I  didn’t  hear  any  objection,  if  your  Honor  please. 

The  Court.  What  did  you  mean  to  say? 

Mr.  McAnarney.  I  object  to  the  whole  line  of  examination. 

The  Court.  I  think  no  hearsay  testimony  should  be  put  in,  with  an 
objection. 

Mr.  Williams.  I  was  simply  asking  for  the  purposes  of  the  record. 
Is  there  any  question  that  the  gentleman  in  the  cage  is  Vanzetti? 

Mr.  McAnarney.  I  would  rather  you  wouldn’t  ask  him. 

The  Court.  I  will  let  that  go  for  the  jury  to  say  whether  the  man 
on  the  left  in  the  cage  with  the  mustache — I  will  let  the  jury  say  who  he  is. 
Go  ahead. 

Mr.  Williams.  I  offer  this  picture,  if  your  Honor  please. 

(Mr.  Williams  hands  the  picture  to  counsel  for  the  defendants) 

Mr.  Williams.  I  don’t  offer  what  is  on  the  back,  and  I  am  perfectly 
content  that  any  writing  on  the  back  should  be  covered  up. 

Mr.  McAnarney.  To  the  introduction  of  the  picture,  if  your  Honor 
please,  we  object. 

The  Court.  Now,  I  will  hear  you,  Mr.  Williams,  on  the  competency 
for  which  it  is  offered. 

Mr.  Williams.  It  is  offered  to  show  the  way  Vanzetti  looked  on  the 
day  after  he  was  arrested,  which  was  a  little  over  a  year  ago. 

The  Court.  For  the  purpose  of  identifying  the  clothing? 

Mr.  Williams.  For  the  clothing  and — 

The  Court.  May  I  see  those  pictures? 

Mr.  Williams.  Yes,  if  your  Honor  please. 

(Mr.  Williams  hands  the  pictures  to  the  Court.) 

The  Court.  Well,  I  think  I  should  require  some  evidence,  first,  that 
the  hat  or  hats  on  each,  and  their  clothing,  were  the  same  that  the  defend¬ 
ants  wore  on  the  date  of  the  arrest,  May  4th.  I  don’t  know  where  these 
hats  came  from ;  I  don’t  know  anything  about  that.  There  is  no  evidence 
here  that  when  the  pictures  were  taken,  that  the  men  were  dressed  as  they 
were  the  night  of  their  arrest. 

Mr.  Williams.  Then,  may  I  have  that  marked  for  identification,  if 
your  Honor  please? 

The  Court.  It  may  be.  If  there  is  any  writing  on  the  back,  see  that 
it  is  covered. 

Mr.  Williams.  It  has  already  been  marked.  Yes,  your  Honor;  I 
didn’t  intend  to  have  that  go  in. 
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Q.  Let  me  show  you  this  picture,  Mr.  Rand,  and  ask  you  if  you  know 
what  that  picture  is? 

(Mr.  Williams  shows  another  picture  to  the  witness.) 

Mr.  McAnarney.  The  same  objection,  if  your  Honor  please,  to  this 
as  to  the  other. 

The  Court.  Certainly. 

A.  It  is  a  photograph  that  I  made. 

Q.  When?  A.  On  May  6,  1920. 

Q.  Where?  A.  In  my  studio  at  Brockton,  153  Main  Street. 

Q.  Of  whom?  A.  Of  the  gentleman  in  the  cage  on  the  right. 

Mr.  Williams.  Can  we  agree  that  that  is  the  defendant  Sacco,  for 
the  purpose  of  the  record?  Mr.  Moore  nods  his  head,  so  it  is  agreed. 

Mr.  Moore.  I  frankly  confess  I  have  not  seen  the  picture. 

Mr.  Williams.  You  simply  agree  to  the  identity  of  the  defendant. 
That  is  all  I  asked  you.  Then,  if  your  Honor  please,  I  ask  this  be  marked 
for  identification. 

(Mr.  Williams  submits  the  picture  to  counsel  for  the  defendants) 

The  Court.  I  think  also  I  should  have  evidence  as  to  all  the  circum¬ 
stances  under  which  these  pictures  were  taken,  if  they  are  pictures  of  the 
defendants,  whether  they  voluntarily  put  themselves  in  the  position  and 
what  the  circumstances  were.  I  suppose  you  have  evidence  bearing  on  that 
situation. 

Mr.  Williams.  I  will  interrogate  the  witness  now,  if  your  Honor 
please,  so  far  as  I  may,  on  that. 

The  Court.  All  right. 

(The  photograph  is  marked  “Exhibit  10  for  Identification’) 

Mr.  Williams.  That  is  marked  ‘10  for  Identification.’ 

Q.  Do  you  know  what  time  of  the  day  those  pictures  were  taken? 
A.  I  do  not. 

Q.  Will  you  describe,  as  far  as  you  can,  to  the  jury  the  circumstances 
under  which  they  were  taken  at  that  time.  Let  me  ask  you  first,  were  they 
taken  simultaneously — I  mean,  one  right  after  the  other,  practically  simul¬ 
taneously?  A.  They  were  both  taken  on  the  same  day.  I  am  not' 
positive  whether  they  were  brought  in  together  or  singly,  but  it  is  my 
impression  that  they  were  not  brought  together. 

Q.  Were  any  of  the  clothing,  and  by  ‘clothing’  I  include  any  hat  or 
hats,  furnished  by  you  at  the  studio?  A.  No,  sir. 

Q.  Did  you  take  the  pictures  with  the  clothing  which  were  on  the 
defendants  when  they  came  to  your  studio?  A.  Yes,  sir. 

Q.  Was  any  force  used  in  taking  the  pictures,  so  far  as  you  know? 
A.  No,  sir. 

Q.  Who  arranged  the  posture  or  the  postures  of  the  defendants  for 
the  purpose  of  taking  those  pictures?  A.  I  did. 

Q.  Do  you  know  who  was  present  when  the  pictures  were  being 
taken,  if  anybody?  A.  Only  the  officers  that  brought  them  and  I  don’t 
remember  who  they  were. 

Q.  Was  any  objection  made  by  either  of  the  defendants  to  having  his 
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picture  taken?  A.  No,  sir. 

Mr.  Williams.  You  may  inquire. 

Mr.  Moore.  Reserving  all  the  rights  we  have  heretofore  stated,  we 
have  no  examination  to  make. 

The  Court.  You  have  no  interest  until  the  Court  says  they  are 
competent,  I  take  it. 

Mr.  Moore.  No.  I  am  simply  saving  an  exception  to  the  introduc¬ 
tion  of  the  photographs.  There  is  no  examination. 

The  Court.  That  last,  in  so  far  as  objection  to  their  introduction: 
You  say  you  object  to  their  introduction.  They  have  not  been  introduced. 

Mr.  Moore.  To  any  testimony  with  reference  to  them,  your  Honor. 

The  Court.  Well,  I  will  give  you  an  exception  on  that,  if  you  want  it. 

Mr.  Katzmann.  If  your  Honor  please,  it  appears  to  me  that  when 
we  have  got  all  through  with  the  witness,  and  have  examined  him,  that  is 
not  a  seasonable  time  to  take  an  exception.  Mr.  Williams  cannot  possi¬ 
bly,  nor  can  I,  anticipate  what  they  are  going  to  do  during  the  trial. 

The  Court.  Supposing,  Mr.  Moore,  that  later  they  bring  in  other 
evidence,  you  would  not  expect  them  to  bring  back  this  witness? 

Mr.  Moore.  No,  no.  The  only  thing  I  had  in  mind  was  that  Mr. 
McAnarney  had  made  all  the  objections  and  I  stood  silently  by,  and  I  was 
simply  saving  the  rights  of  the  defendant  Sacco. 

The  Court.  That  is  as  I  understood  it.” 

Michael  J.  Connolly,  Recalled 

(By  Mr.  Williams)  On  the  night  of  arrest  Sacco  took  from  his  inside 
vest  or  coat  pocket,  he  does  not  know  which,  something  over  Seventy  Dol¬ 
lars.  “Most  of  them  were  $20  bills,  and,  I  think,  there  was  one  or  two 
one’s.”  There  was  a  pocketbook.  He  gave  him  the  pocketbook  and  all. 
The  money  was  in  the  pocketbook  when  he  gave  it  to  the  witness. 

“Q.  I  am  showing  you  a  photograph  which  I  started  to  yesterday, 
Mr.  Connolly,  and  ask  you  who  that  photograph  represents  ? 

(Showing  photograph  to  witness.) 

A.  Vanzetti. 

Q.  I  think  the  question  I  put  yesterday  and  which  his  Honor  sug¬ 
gested  I  delay,  was  this:  Will  you  tell  the  jury  how  Vanzetti,  as  he  ap¬ 
pears  in  that  photograph,  how  his  appearance  in  that  photograph  com¬ 
pares  with  his  appearance  on  the  night  of  the  arrest? 

Mr.  McAnarney.  To  that  I  object. 

The  Court.  No.  I  will  let  the  jury  make  that  comparison. 

Mr.  Williams.  Well,  if  your  Honor  please,  he  has  already 
described — 

The  Court.  Well,  what  if  he  has? 

Mr.  Williams.  Your  Honor  suggested  that  you  wanted  additional 
evidence. 

The  Court.  I  want  additional  evidence  as  to  how  these  pictures 
were  taken,  with  respect  to  these  photographs,  whether  it  was  voluntary 
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on  their  part,  their  trip  to  the  photographer,  whether  they  were  willing  to 
go  or  whether  they  were  forced  to  go.  I  want  to  know  all  the  circum¬ 
stances. 

Q.  Now,  do  you  know  the  circumstances  under  which  those  photo¬ 
graphs  were  taken,  or  under  which  the  defendants  were  taken  to  the  pho¬ 
tographer’s?  A.  I  do. 

Q.  Will  you  tell  the  jury  what  was  done  in  connection  with  taking 
the  defendants  to  the  photographer’s? 

The  Court.  Perhaps  I  will  hear  this  evidence  in  the  absence  of  the 
jury. 

(The  jury  retire  from  the  court  room,  and  the  following  evidence 
taken  in  the  absence  of  the  jury.) 

The  Court.  It  might  be  considered  evidence,  in  the  nature  of  an 
admission  or  confession.  Whatever  way  we  look  at  it,  I  must  be  satisfied 
that  it  was  absolutely  voluntary  on  their  part,  that  there  was  nothing  in 
the  nature  of  coercion,  threats  or  anything  of  that  kind,  which  induced 
them  to  go  to  the  photographer’s  place  and  there  to  have  these  pictures 
taken,  because,  if  there  was,  it  might  have  been  in  the  nature  of  a  compul¬ 
sion  to  cause  them  to  furnish  evidence  against  themselves.  Now,  under 
the  constitution  nobody  is  obliged  to  do  that,  and  that  being  true,  I  should 
protect  these  defendants  before  any  evidence  is  used  against  them  of  this 
kind,  and  be  satisfied  that  it  was  voluntary  and  a  free  act  on  their  part, 
without  duress,  coercion,  threats  or  anything  else.  That  should  appear 
before  I  pass  upon  the  admissibility  of  these  photographs. 

Mr.  Williams.  May  I  say  one  word,  if  your  Honor  please? 

The  Court.  Certainly. 

Mr.  Williams.  If  a  witness  had  gone  into  the  police  station  and 
viewed  these  defendants,  he  without  question  would  have  been  allowed  to 
testify  on  the  stand  to  their  personal  appearance  and  the  way  they  were 
clothed  that  night,  although  under  arrest.  Now,  because  an  impression 
has  been  taken  of  their  personal  appearance  on  a  negative  through  a 
mechanical  eye,  it  seems  to  me  the  government  should  have  the  same 
privilege  of  calling  the  photographer  who  took  the  impression  through 
a  mechanical  eye,  without — 

The  Court.  Now,  see  how  easy  that  is.  The  photographer  has 
already  testified  that  this  is  a  correct  reproduction  of  their  condition  when 
they  went  into  the  photographer’s.  All  you  have  got  to  do  is  to  ask  the 
witness  here  if  when  they  went  to  the  photographer’s  they  were  clothed 
the  same  as  on  the  night  they  were  arrested.  Then  you  are  not  running 
into  what  might  possibly  be  a  dangerous  situation  by  allowing  a  witness 
to  compare  the  difference  between  a  picture  and  the  actual  condition  of 
the  men  at  the  time  they  were  arrested. 

Mr.  Williams.  Yes,  your  Honor. 

Q.  Were  the  defendants — Take  the  defendant  Vanzetti  first.  Was 
the  defendant  Vanzetti  clothed  at  the  time  of  the  taking  of  the  photo¬ 
graphs  as  he  was  on  the  night  of  his  arrest? 

Mr.  McAnarney.  I  object. 
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The  Court.  I  will  hear  it. 

Mr.  McAnarney.  I  object  to  that  question,  if  your  Honor  please. 

The  Court.  Well,  I  don’t  know;  it  is  a  preliminary  question,  and 
the  Court  is  under  no  obligation,  even  in  this  kind  of  cases,  to  dismiss  a 
jury. 

Mr.  McAnarney.  If  your  Honor  please,  that  is  more  than  a  pre¬ 
liminary  question.  That  is  a  question  that  is  absolutely  inadmissible. 
The  question  now  is,  were  these  men  clothed  the  same  in  that  photograph 
as  when  arrested. 

The  Court.  No,  that  is  not  the  question,  as  I  understand  it. 

Mr.  McAnarney.  ‘The  same  clothes  on  the  men  as  they  were  when 
taken.’ 

The  Court.  Whether  the  clothes  were  the  same,  the  outward  appear¬ 
ance  the  same,  as  when  they  went  into  the  photographer’s  gallery  to  have 
their  pictures  taken.  You  may  ask  that  question. 

Mr.  McAnarney.  If  your  Honor  please,  can  there  be  anything  more 
leading  than  that,  if  that  be  the  issue,  than  that  question? 

The  Court.  I  am  going  to  give  you  the  right  to  cross-examine,  if 
you  want. 

Mr.  McAnarney.  That  doesn’t  change  the  situation. 

The  Court.  I  beg  your  pardon ;  this  is  simply  a  preliminary  matter 
that  I  must  pass  upon  before  it  goes  to  the  jury. 

Mr.  McAnarney.  I  don’t  think  I  have  made  myself  clear.  My 
only  purpose,  I  now  being  on  my  feet,  is  this,  that  the  question  should  be 
asked  of  this  officer  to  describe  the  clothing,  and  not  have  the  question 
put  which  carries  the  answer  with  the  same.  Now  all  he  has  got  to  do  is 
to  say  yes.  It  is  not  the  rule  to  test  if  things  are  like  or  unlike  to  have  the 
question  put,  ‘Are  they  the  same?’  It  is  leading,  in  every  essence  of  that 
word.  All  he  has  to  do  is  to  say  ‘Yes,  they  are  the  same,’  instead  of  the 
ordinary  rule  to  describe — 

The  Court.  Pardon  me,  I  think  the  one  I  have  suggested  is  the 
ordinary  rule. 

Mr.  McAnarney.  Very  well. 

The  Court.  It  is  evident  that  the  Court’s  position  is  not  understood. 
What  the  Court  is  trying  to  do  before  it  admits  evidence  in  a  matter  of 
this  kind  is  to  pass  upon  a  certain  question  as  preliminary.  The  jury  hear 
nothing  in  regard  to  it,  and  what  I  must  pass  upon  is  this  question : 
‘Were  those  pictures  taken  under  such  circumstances  that  I  can  say  they 
were  freely  and  willingly  allowed  to  be  taken  by  the  defendants,  or  were 
they  taken  under  duress,  force,  compulsion?’  If  they  were,  then  I  will 
not  allow  the  jury  to  hear  one  word  with  reference  to  these  pictures,  and 
they  will  never  see  them,  because  they  were  not  taken  under  such  circum¬ 
stances  as  the  Court  would  say  would  make  them  competent.  And  I  must 
pass  upon  that  question  as  a  preliminary  matter.  And  it  is  done  simply 
with  a  view  of  protecting  the  rights  of  the  defendants,  because  it  may  be 
in  the  nature  of  evidence  that  they  have  furnished  against  themselves, 
and  if  they  have,  it  must  appear  to  me  that  it  is  voluntary  on  their  part 
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and  that  what  was  done  was  done  with  their  consent.  If  I  find  that  as  a 
fact,  then  will  come  up  the  question  of  competency.  If  I  don’t  find  that 
as  a  fact,  that  they  were  taken  not  voluntarily,  not  willingly,  not  by  their 
consent,  I  shall  not  allow  them  to  be  exhibited  or  shown  to  the  jury, 
because  the  defendants  are  entitled  to  be  protected  under  those  circum¬ 
stances.  I  trust  now  I  have  made  my  position  clear.  I  shall  give  you  a 
right  to  cross-examine  later,  if  you  desire. 

Mr.  McAnarney.  May  I  have  the  question  re-read  now,  if  your 
Honor  please. 

(The  question  is  read.) 

Mr.  McAnarney.  Now,  if  your  Honor  please,  in  view  of  what  your 
Honor,  has  said,  I  think  I  understand  it  clearly,  and  I  respectfully  suggest 
that  the  question  is  leading.  If  it  be  an  effort  to  fairly  find  out  the  condi¬ 
tions,  if  that  question  means  that  the  government  desired  to  present  to 
your  Honor  the  condition  of  the  men,  then  that  question  should  not  assume 
that  they  were  the  same.  If  our  rights  are  to  be  protected,  and  if  it  is 
assumed  that  their  conditions  were  not  the  same — it  may  be  new  to  me, 
I  may  have  become  dense,  but  I  have  never  yet  heard  a  party,  who  sought 
to  establish  a  fact  and  establish  it  by  asking  ‘Is  it  the  same.’  The  word 
‘same’  does  not  belong  in  that  anywhere. 

The  Court.  You  may  inquire. 

Mr.  McAnarney.  Your  Honor  will  save  me  an  exception? 

The  Court.  I  will  give  you  a  right  to  cross-examine,  and  then,  after 
you  cross-examine,  then  comes  for  my  determination,  what  my  judgment 
is,  whether  it  is  the  same  or  not,  on  all  the  evidence.  That  is  the  situa¬ 
tion.  You  may  proceed. 

Mr.  Moore.  Your  Honor  will  save  an  exception  for  Sacco? 

Q.  If  you  have  the  question,  Mr.  Connolly,  you  may  answer  it. 
A.  Yes. 

Q.  I  will  ask  you  the  same  question  in  regard  to  the  defendant  Sacco. 
How  about  Sacco,  was  he  clothed  in  the  same  way  at  the  time  he  had  that 
photograph  taken — 

Mr.  McAnarney.  To  that  question  I  object,  for  the  same  reason,  if 
your  Honor  please. 

Q.  — as  he  was  at  the  time  of  his  arrest?  A.  I  ain’t  seen  that 
photograph. 

(Mr.  Williams  shows  the  picture  to  the  witness) 

A.  (continued)  All  except  his  overcoat. 

Q.  What  do  you  mean  by  ‘all  except  his  overcoat?’  A.  He  had 
an  overcoat  on  when  arrested. 

Q.  And  there  is  no  overcoat  in  the  picture?  A.  There  is  no  over¬ 
coat  in  the  picture. 

Q.  Now,  Mr.  Connolly,  will  you  tell  His  Honor  the  circumstances 
under  which  the  defendants  were  taken  to  have  their  pictures  taken  and 
under  which  the  pictures  were  taken,  if  you  know?  A.  Inspector 
Chase  told  me  to  bring  Vanzetti — 
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Mr.  McAnarney.  Now,  if  your  Honor  please,  I  don’t  suppose  they 
claim  that  is — 

Q.  No  preliminary  talk  between  you  and  anybody  else  would  be  com¬ 
petent,  of  course.  Just  tell  the  circumstances  under  which  the  pictures 
were  taken.  A.  I  went  to  the  cells  and  told  them  I  was  going  to  take 
them  over  to  have  their  pictures  taken.  We  brought  them  over. 

Q.  Did  they  say  anything?  A.  They  didn’t  say  nothing.  We 
took  them  over,  had  their  photographs  taken,  and  they  were  taken  to  court. 

Q.  Did  they  say  anything?  A.  No,  sir. 

Q.  Was  any  force  used?  A.  Not  a  bit. 

Q.  Any  coercion?  A.  Not  a  bit. 

Q.  Any  compulsion?  A.  Not  a  bit. 

Q.  You  were  there  when  the  pictures  were  taken?  A.  I  was. 

Mr.  Williams.  You  may  inquire. 

The  Court.  You  will  have  Mr.  Chase  here?  Did  you  say  Officer 
Chase? 

The  Witness.  Inspector  Chase. 

Mr.  Williams.  He  is  not  here  this  morning. 

The  Court.  Then  I  will  pass  on  it  Monday.  Was  he  present  at  the 
time? 

The  Witness.  He  was. 

The  Court.  He  had  a  talk  too,  or  overheard  the  talk  which  you  had? 

The  Witness.  He  did  not  overhear  it  when  I  took  them. 

The  Court.  Did  he  hear  what  was  said? 

The  Witness.  He  overheard  everything  that  was  said. 

The  Court.  Then  I  shall  want  him  here  Monday.  You  may  cross- 
examine,  if  you  desire.” 

Cross-Examination 

(By  Mr.  McAnarney)  He  handcuffed  the  defendants  and  took  them 
over  to  the  photographer’s.  They  were  not  handcuffed  at  the  time  they 
were  photographed. 

The  Court  asked  “As  I  understand  it,  you  have  described  the  condi¬ 
tion  of  their  clothing  on  the  night  of  arrest?”  He  answered  “I  have.” 

The  Court  then  asked  “I  knew  you  had  done  that.  Now,  as  I  under¬ 
stand  you,  they  had  the  same  clothing  on  when  they  went  to  the  photog¬ 
rapher’s  that  you  have  described  that  they  had  on  the  night  before?” 
To  which  he  answered,  “Yes,  your  Honor.” 

He  does  not  remember  whether  there  was  another  officer  went  over 
or  not.  There  was  Inspector  Chase  and  himself  and  he  can’t  say  whether 
there  was  another  man  or  not.  There  were  two  and  he  does  not  know 
whether  there  were  three  or  not. 

Mr.  Williams  states  “I  want  to  remind  your  Honor,  in  summing  up, 
that  the  overcoat  that  was  on  Sacco  when  he  was  arrested  was  not  on  him 
when  the  pictures  were  taken.” 

“The  Court.  Do  you  desire  to  offer  any  evidence,  gentlemen,  as  to 
what  actually  took  place  at  that  time? 
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Mr.  McAnarney.  Is  your  Honor  addressing  me? 

The  Court.  Yes.  Because  in  these  preliminary  hearings,  which 
evidently  are  not  quite  understood,  both  sides  have  a  right  to  be  heard. 

Mr.  McAnarney.  If  your  Honor  please,  that  question  involves  call¬ 
ing —  I  couldn’t  answer.  That  would  involve  calling  the  defendants. 
We  have  not  reached  the  defense  yet.  I  can’t  answer  that  question. 

The  Court.  I  only  wanted  you  to  have  that  right,  that  is  all.  In 
other  words,  here  is  an  issue  that  is  raised.  Either  side  has  a  right  to 
produce  evidence,  the  Commonwealth  to  show  it  was  voluntarily  done, 
whatever  was  done,  the  defense,  on  the  other  hand  has  a  right  to  show  it 
was  not.  When  the  Court  hears  both  sides,  then  the  Court  says  whether 
it  was  voluntarily  done,  or  not.  If  it  was  voluntary,  then  it  becomes 
a  question  of  fact  for  the  jury  as  to  how  much  weight  it  carries.  If  the 
Court  in  the  preliminary  measure  finds  it  was  not,  then  the  jury  never 
get  it. 

Mr.  McAnarney.  The  reason  I  have  not  cross-examined  is  in  view 
of  the  form  of  the  question  that  the  Government  was  permitted  to  put. 

The  Court.  Is  that  your  only  reason? 

Mr.  McAnarney.  Yes.  That  is  contrary  to  the  usual  way  of  intro¬ 
ducing  evidence. 

The  Court.  Pardon  me,  Mr.  McAnarney,  it  is  not.  I  have  ruled  on 
it,  and  saved  your  rights. 

Mr.  Moore.  Your  Honor  will  save  an  exception  for  the  defendant 
Sacco  ? 

The  Court.  I  think  I  have  gone  the  limit  in  protecting  these  defend¬ 
ants,  even  without  request  from  counsel  for  the  defendants.  You  may 
ask  the  jury  to  return. 

Mr.  Williams.  I  understand  your  Honor  wishes  to  have  Inspector 
Chase  here  before  passing  on  the  question? 

The  Court.  Yes,  Monday.  We  will  take  the  matter  up  again  at  that 
time. 

(The  jury  returns  to  the  court  room  and  the  trial  proceeds,  as  fol¬ 
lows:)” 

Fred  L.  Loving, 

Called  by  The  Commonwealth,  testified  as  follows : 

He  resides  at  884  Washington  Street,  South  Braintree,  and  is  employed 
as  a  Shoe  Worker  at  the  factory  of  Slater  &  Morrill.  He  has  worked 
there  for  five  years,  and  was  working  there  on  the  day  of  the  South  Brain¬ 
tree  shooting.  On  that  day  he  was  working  at  the  lower  factory  of  Slater 
&  Morrill.  He  worked  all  over  the  factory.  He  gets  the  work  out — sees 
to  it  that  it  goes  along  all  through  the  factory. 

He  heard  them  speaking  about  the  shooting  and  looking  out  of  the 
window,  so  he  went  up  there.  He  did  not  see  any  part  of  the  actual 
shooting,  he  did  not  see  the  automobile.  He  knew  Mr.  Berardelli.  He  did 
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go  to  the  scene  of  the  shooting  afterwards  and  there,  right  near  the  tele¬ 
phone  post,  he  saw  the  body  of  Mr.  Berardelli.  The  body  was  lying  about 
two  yards  west  toward  the  Railroad  track  from  the  telegraph  pole  which 
stood  about  20  feet  from  the  north-east  corner  of  the  Rice  &  Hutchins’ 
factory.  The  body  of  Mr.  Berardelli  was  lying  right  in  the  gutter  but  on 
the  side-walk. 

When  he  arrived  on  the  scene  he  noticed  on  the  street,  near  the  body 
of  Berardelli,  a  cap.  It  was  about  eighteen  inches  from  Berardelli’s  body, 
towards  the  street.  He  picked  the  cap  up.  He  carried  it  down  to  the 
shop,  kept  it  about  an  hour,  looked  it  over,  and  finally  carried  it  in  the 
office  and  gave  it  to  Mr.  Fraher. 

(Mr.  Williams  hands  a  bundle  to  the  witness.) 

Q.  Will  you  open  that  bundle,  and  see  if  you  can  tell  the  jury  what 
it  is?  A.  That  is  the  cap. 

Q.  Do  you  mean  the  cap  you  found  there  that  day?  A.  Found 
beside  the  body. 

Q.  And  gave  to  Mr.  Fraher?  A.  Yes,  sir. 

Q.  Can  you  tell  whether  it  is  in  the  same  condition  now  as  when  you 
found  it?  A.  Just  the  same. 

Mr.  Williams.  I  offer  this,  if  your  Honor  please. 

(Mr.  Williams  submits  the  cap  to  counsel  for  the  defendants.) 

Mr.  McAnarney.  Well,  we  object  to  its  introduction,  if  your  Honor 
please. 

The  Court.  On  what  ground? 

Mr.  McAnarney.  A  general  objection. 

The  Court.  Anything  else?  Any  specific  objection  to  which  you 
desire  to  call  my  attention  wherein  it  is  incompetent? 

Mr.  McAnarney.  It  is  generally  incompetent, — identification,  who 
it  belonged  to,  who  it  did  not  belong  to,  and  so  forth. 

The  Court.  Are  you  going  to  offer  evidence  tending  to  prove  that 
cap  belonged  to  either  of  the  defendants? 

Mr.  Williams.  I  am,  if  your  Honor  please. 

The  Court.  Then  I  will  admit  it,  reserving,  of  course,  the  right, 
if  the  connection  is  not  made,  to  have  all  the  evidence  in  regard  to  the 
cap  stricken  from  the  record.  That  is  the  policy  we  have  adopted  up  to 
the  present  time,  and  I  see  no  reason  I  should  not  follow  it  for  both  sides. 

Mr.  Moore.  May  I  be  permitted  to  ask  that  the  connection  the  iden¬ 
tification,  be  established  before  the  admission  of  the  cap? 

The  Court.  The  Commonwealth  has  asked  me  to  demand  that  of 
you  two  or  three  days  ago,  I  don’t  know  but  yesterday,  and  I  said  I  didn’t 
think  I  should  compel  the  defense  to  do  it.  Therefore  I  admitted  it. 

Mr.  Moore.  I  don’t  think  the  situation  is  the  same,  however — I 
reserve  an  exception  for  the  defendant  Sacco. 

The  Court.  Your  objection,  I  take  it,  is  on  the  ground  that  the 
Court  has  no  discretion  as  to  admitting  the  cap  in  evidence  upon  the 
assurance  by  the  District  Attorney  that  there  will  be  evidence  later 
offered  tending  to  prove  that  the  cap  offered  in  evidence  belonged  to  either 
one  of  the  defndants? 
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Mr.  McAnarney.  No,  if  your  Honor  please,  I  have  not  stated  that 
as  my  objection. 

The  Court.  I  was  trying  to  find  out  if  that  was  your  objection. 

Mr.  McAnarney.  No.  I  stated  my  objection  in  answer  to  your 
first  question.  My  only  position  is  this :  In  an  important  matter  like 
this,  evidence  which  is  to  connect  it  up  with  the  defendant  is  allowed  to 
go  in,  and  in  case  it  is  not  connected,  to  be  effective,  saying  to  the  jury 
“You  will  disregard  it”  has  more  or  less  of  the  element  of  danger  in  it. 
That  is  why  I  take  that  precaution.  I  don’t  say  your  Honor  is  not — 

The  Court.  Ought  not  I  treat  the  rights  of  the  Commonwealth  with 
the  same  regard  and  care  that  I  treat  the  rights  of  the  defendant? 

Mr.  McAnarney.  True. 

The  Court.  Haven’t  I  already  adopted  that  rule,  at  your  request? 

Mr.  McAnarney.  Yes,  in  reference  to  photographs,  if  your  Honor 
please,  but  this  is  a  little  different  character  of  evidence.  But,  to  your 
inquiry  “Is  that  the  reason  for  my  objection,”  In  reply  I  said  “No.”  I 
stated  my  objection  in  answer  to  your  first  inquiry. 

The  Court.  Even  though  there  is  a  general  objection — Even  though 
evidence  should  be  offered  tending  to  prove  it  was  the  cap  of  one  of  the 
defendants,  that  it  would  be  incompetent? 

Mr.  McAnarney.  My  contention  is  that  the  identification  of  this 
cap  should  come  first  before  the  admissibility. 

The  Court.  Well,  what  do  you  say?  Are  you  very  particular 
about  it? 

Mr.  Williams.  Well,  if  your  Honor  please, — 

The  Court.  I  know  how  you  feel. 

Mr.  Williams.  — we  are  calling  and  re-calling  witnesses  here.  We 
have  to  take  witnesses  one  by  one ;  we  can’t  have  50  or  100  witnesses  hang¬ 
ing  around.  This  is  the  second  or  third  day  Mr.  Loring  has  been  here. 
He  identifies  the  cap  which  he  found.  Now,  if  that  is  not  perfectly  com¬ 
petent,  it  should  not  be  shown  to  the  jury  at  present,  but  I  should  like  it 
admitted  in  evidence,  and  if  later  it  is  connected  up,  later  it  "will  be  shown 
to  the  jury.  I  cannot  see  how  any  rights  of  the  defendants  are  infringed 
upon  in  any  way  by  that  procedure.  If  evidence  is  not  introduced  that 
this  is  the  defendants’  cap,  the  defendants  are  not  injured. 

The  Court.  But  if  it  is,  the  defendants  claim — 

Mr.  Williams.  Simply,  here  is  a  man  has  found  a  cap. 

The  Court.  Now,  he  has  testified.  Supposing  you  mark  it  for 
identification,  with  the  understanding  that  if  evidence  is  offered  tending 
to  prove  that  this  cap  belonged  to  one  of  the  defendants  that  it  may  be 
admitted  in  evidence. 

Mr.  Williams.  I  am  perfectly  content. 

The  Court.  Would  you  agree  to  that? 

Mr.  McAnarney.  No  objection  to  its  being  marked  for  identification 
whatever. 

Q.  And  that,  if  evidence  is  introduced,  then  you  will  not  raise  the 
objection  that  this  witness  should  be  recalled  on  that  question? 
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Mr.  McAnarney.  Well,  I  would  like,  if  your  Honor  please,  to  inter¬ 
rogate  him,  because  your  Honor  can  readily  see  I  might  want  to  know 
how  many  people  were  there,  10,  25,  30  or  40  people,  how  many  passed 
over  that  spot  or  walked  along  there. 

The  Court.  Why  don’t  you  inquire  now  as  to  those  things?  I  am 
trying  to  grant  your  request. 

Mr.  McAnarney.  I  will  do  that,  so  as  to  obviate  this  man’s  coming 
back,  if  your  Honor  will  give  me  permission. 

The  Court.  You  may  do  that. 

Mr.  Williams.  If  your  Honor  please,  I  understand  this  is  marked 
Exhibit  11  for  identification,  with  the  understanding  if  it  is  connected  up 
later  it  will  be  admitted  in  evidence  without  recalling  this  witness? 

Cross  Examination 

(By  Mr.  McAnarney) 

That  at  the  time  he  was  working  at  the  lower  Slater  &  Morrill  factory 
he  was  on  the  second  floor,  right  over  the  office,  the  office  being  located  in 
the  center  of  the  building  on  the  first  floor  with  an  entrance-way  facing 
toward  Rice  &  Hutchins.  This  would  be  the  west  side  of  the  building. 

He  heard  some  remarks  about  somebody  being  shot  on  the  outside. 
He  looked  out  of  the  side  window  and  saw  the  crowd  out  there.  There 
were  about  forty  in  the  crowd.  He  came  downstairs  and  went  up  the 
driveway.  About  the  same  number  were  in  the  crowd  when  he  got  there. 
They  were  moving  around.  They  were  crowding  around. 

Q.  All  had  something  on  their  heads?  A.  I  had  my  hat  on,  and  I 
thought  everybody  else  did. 

He  got  his  own  hat  before  going  out.  He  did  not  see  anyone  out  there 
without  their  hats. 

Q.  Did  you  notice  whether  every  man  out  there  at  that  time  had  a 
hat  on?  A.  No. 

Q.  You  don’t  know  whether  they  had  hats  on?  A.  No,  I  am  not 
sure. 

He  did  not  notice  whether  they  had  hat,  cap  or  were  bare-headed. 

Daniel  T.  Guerin 

Called  by  The  Commonwealth,  testified  as  follows: 

He  lives  at  at  96  Manomet  Street,  Brockton.  He  is  a  member  of  the 
Brockton  Police  Force,  and  has  been  for  twelve  years.  He  has  been  a 
lieutenant  on  that  force  for  four  years. 

He  remembers  the  day  of  the  South  Braintree  shooting  and  thinks 
that  it  was  Thursday.  It  was  April  15th,  1920. 

He  knows  a  young  lady  named  Julia  Kelliher,  she  lives  on  the  West 
Elm  Street  Extension,  she  was  called  as  a  witness  in  this  case. 

On  Sunday  morning,  April  18th,  1920,  he  called  at  the  home  of  Julia 
Kelliher.  At  that  time  he  had  a  talk  with  Miss  Kelliher  regarding  the 
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number  of  some  machine  which  she  saw  in  North  Pearl  Street  on  the  day, 
or  afternoon,  of  the  shooting. 

Q.  You  need  not  answer  this  next  question  until  my  friend  has  a 
chance  to  object.  Will  you  tell  me,  or  tell  the  jury,  what  she  told  you, 
if  anything,  at  that  time  regarding  the  number  plate  which  she  had  pre¬ 
viously  seen  on  the  day  of  the  shooting? 

Mr.  McAnarney.  That  we  object  to. 

The  Court.  How  is  that  competent? 

Mr.  Williams.  Because,  if  your  Honor  please,  the  young  lady  testi¬ 
fied  that  on  the  day  of  the  shooting  she  took  the  number,  she  then  knew 
the  number,  she  had  forgotten  it  when  she  came  into  court,  but  had  com¬ 
municated  it  a  few  days  afterward  to  Lieutenant  Guerin. 

The  Court.  That  is  a  communication  by  hearsay. 

Mr.  Williams.  Yes,  but  I  wish  to  show  she  then  had  a  recollection 
by  this  witness  and  what  she  then  said. 

The  Court.  I  don’t  think  so.  Have  you  found  any  authority  which 
would  support  that  position  ?  If  you  have  not,  I  will  give  you  until  Mon¬ 
day  to  look  it  up.  My  view  would  be  against  its  competency. 

Q.  Well,  did  she  at  that  time  give  you  a  number? 

Mr.  McAnarney.  That  I  object  to. 

The  Court.  You  may  answer. 

Mr.  McAnarney.  Your  Honor  will  save  me  an  exception? 

The  Court.  Oh  certainly. 

A.  She  did. 

Mr.  Moore.  And  the  defendant  Sacco. 

Q.  At  the  time  she  gave  you  the  number,  was  the  subject  of  your 
conversation  the  automobile  which  she  had  previously  seen?  A.  Yes, 
sir. 

Mr.  McAnarney.  I  object. 

The  Court.  What  is  your  next  question? 

Mr.  Williams.  I  beg  pardon. 

The  Court.  What  is  your  next  question? 

Mr.  Williams.  That  is  as  far  as  I  will  go  at  the  present  time. 

The  Court.  Well,  I  guess  that  is  about  as  far  as  you  can  go  at  the 
present  time.  If  you  want  to  see  if  you  can  find  any  authority  between 
now  and  Monday,  I  will  give  you  that  opportunity. 

Mr.  Williams.  May  I  have  that  last  question? 

[The  question  and  answer  are  read.] 

The  Court.  What  is  in  there  now  is  not  competent  for  the  jury. 

Mr.  McAnarney.  Then  may  I  have  it  stricken  out,  if  it  is  not  com¬ 
petent? 

The  Court.  No,  because  it  may  be  connected  later.  At  the  present 
time  there  is  no  evidence. 

Mr.  McAnarney.  I  objected  as  this  man  answered.  In  fact,  I  never 
heard  his  answer.  I  ask  an  objection  to  that  answer. 

The  Court.  Whatever  that  has  been  asked  may  stand. 

Mr.  McAnarney.  Your  Honor  will  save  my  rights? 
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Mr.  Moore.  And  the  defendant  Sacco’s? 

The  Court.  The  purpose  was  to  get  in  some  number  plates,  or  the 
numbers.  They  are  not  in,  gentlemen,  and  you  will  give  them  no  consid¬ 
eration  whatsoever. 

He  was  at  the  Brockton  police  station  on  Saturday,  April  17,  1920, 
from  1  to  5  p.  m.  He  saw  the  automobile  which  was  brought  in  that  after¬ 
noon  from  the  Manley  Woods.  He  was  not  at  the  police  station  when  it 
was  brought  in.  He  was  there,  however,  at  twenty  minutes  past  four. 
The  automobile  was  then  in  the  station.  He  looked  it  over  when  he  first 
saw  it. 

Q.  Now,  did  you  at  any  time  notice  anything  in  respect  to  the  right 
rear  door?  A.  I  did.  When  I  was  looking  the  machine  over. 

He  judges  this  was  about  twenty  five  minutes  past  four.  He  noticed 
a  hole  in  the  right  rear  door  at  that  time.  This  hole  was  about  two-thirds 
of  the  way  up,  near  the  edge  of  the  door. 

Q.  Now,  will  you  describe  that  hole  to  the  jury,  the  hole  that  you 
then  noticed?  A.  Why,  in  looking  over  the  car,  in  the  door  I  noticed 
this  hole.  It  was  about  two-thirds  of  the  way  up  on  the  door,  on  the  outer 
edge  ....  It  went  through  the  door  of  the  car.  I  noticed  it  on  the 
inside.  It  seemed  to  be —  It  looked  to  me  as  though  it  was  a  slanting 
hole,  as  though  it  was  a  little  higher  on  the  inside  than  it  was  on  the  out¬ 
side.  [Describing  the  outer  appearance  of  the  hole]  Well,  the  hole  was 
rough,  that  is,  it  appeared  to  me  as  though  it  was  a  hole  made  by  some¬ 
thing  that  came  through  from  the  inside  and  forced  the  tin  of  the  car 
outwards. 

Mrs.  Sarah  Berardelli. 

Called  by  the  Commonwealth,  testified  as  follows: 

That  she  is  now  living  at  New  Haven,  Connecticut,  and  was  the  wife 
of  Alexander  Berardelli.  That  before  his  death  she  lived  with  her  husband 
at  Quincy  Adams,  Mass.,  a  part  of  Quincy. 

On  the  15th  of  April,  1920,  her  husband  left  the  house  at  a  quarter  of 
six  in  the  morning.  He  wore  black  pants  with  a  white  stripe,  a  light  coat, 
brown,  and  a  dark  soft  hat.  She  did  not  see  him  again  before  the  shooting 
after  he  left  the  house  that  morning.  Her  husband  owned  “a  gun  of  some 
kind.” 

Q.  Do  you  know  how  long  he  had  had  it?  A.  Why,  I  don’t 

exactly  know.  I  think  he  had  it  for  a  year. 

He  carried  the  gun  while  on  duty  as  a  special  guard  at  the  factory. 
He  had  been  carrying  it  for  over  a  year. 

Q.  Could  you  describe  his  gun  to  the  jury?  A.  I  suppose  I  could 
if  I  would  see  it. 

[Mr.  Williams  shows  a  revolver  to  the  witness.] 

Q.  I  will  show  you  that  revolver,  which  is  Exhibit  27,  and  ask  you 
if  you  have  ever  seen  a  gun  like  that  before?  A.  I  think  I  did. 

Q.  And  where  have  you  seen  a  gun  like  that?  A.  If  I  seen  just 

like  it? 
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Q.  I  say  where?  I  thought  your  answer  was  "like  that.” 
Now,  I  ask  you  where?  A.  I  have  seen  one  that  my  husband  carried. 

Three  weeks  before  he  got  shot  the  witness  was  with  her  husband 
when  he  brought  the  gun  in  to  have  it  repaired.  She  has  forgotten  the 
name  of  the  place  where  the  gun  was  taken,  she  thinks  it  was  on  the 
corner  of  Washington  Street,  and  she  does  not  know  what  the  other  street 
was.  She  would  recognize  the  name  if  it  were  told  her. 

Q.  Was  the  name  Iver  Johnson  Company?  A.  Yes,  sir. 

She  went  with  her  husband  when  he  took  the  gun  there.  It  was  in 
the  afternoon,  she  could  not  remember  the  hour.  The  spring  of  the  gun 
was  broken.  He  left  the  gun  there  to  have  it  repaired. 

Q.  Now,  at  some  time  after  that  did  he  do  anything  about  getting 
the  gun  back?  A.  No.  He  returned  the  check  to  Mr.  Parmenter. 

Q.  And  when  you  say  the  "check,”  what  do  you  mean?  A.  The 
check  for  the  gun  he  was  supposed  to  take  it  out.  He  gave  it  to  Mr.  Par¬ 
menter  to  take  it  out. 

This  check  was  the  receipt  for  the  gun  when  left  to  be  repaired. 

She  does  not  know  in  which  pocket  Mr.  Berardelli  carried  the  gun. 

[Mr.  Williams  shows  a  cap,  marked  for  identification  No.  11,  to  the 
witness.] 

This  cap  was  not  her  husband’s  cap.  She  never  saw  it  before. 

Cross-Examination  by  Mr.  McAnamey. 

Her  husband  got  the  revolver  that  he  had  from  Mr.  Parmenter.  He 
did  not  buy  it  from  Mr.  Parmenter.  Mr.  Parmenter  let  him  take  it  for 
all  that  time  that  he  had  been  there.  Her  husband  did  not  have  a  revol¬ 
ver  before  he  went  there. 

Q.  Now,  what  kind  of  a  revolver —  You  don’t  know  what  make  it 
was,  your  husband’s  revolver?  A.  No. 

She  thinks  it  had  a  black  handle.  She  saw  a  broken  spring  on  the 
revolver. 

Q.  Whereabouts  did  you  see  the  spring?  A.  Why,  it  was  right 
in  between  here  and  the  shot. 

Q.  Where  did  you  see  it?  Where  was  the  spring  when  you  saw  it? 
A.  Where  was  the  spring?  Why,  I  saw  it  the  day  he  brought  it  in  the 
repair  place,  he  showed  it  to  me.  That  is  how  I  knew  it. 

She  was  with  him  when  he  showed  it  to  the  man  in  the  repair  place. 
She  does  not  know  whether  the  revolver  ever  came  back  or  not. 

She  thinks  it  was  in  the  month  of  January  when  she  and  her  hus¬ 
band  were  in  Boston,  and  her  husband  left  the  revolver  to  be  repaired. 
Her  husband  was  on  guard  all  of  January,  February,  March  and  April. 

Q.  Well,  did  he  carry  a  revolver —  You  say  you  don’t  know  whether 
he  got  that  revolver  back  or  not?  A.  No. 

In  January  or  February  after  he  took  the  revolver  in  Mr.  Parmenter 
let  him  take  another  revolver. 

Q.  And  so  the  revolver  he  had  in  April,  you  don’t  know  what  revol- 


427 


ver  it  was?  A.  I  know —  I  think  it  is  the  very  same  one  that  he  had 
before. 

Q.  What  kind  of  a  revolver  was  it  that  he  had  in  March?  A. 
Well,  it  was  just  like  this, — black  handle. 

Q.  What  kind  of  a  revolver  did  he  have  in  February?  A.  The 

very  same  thing  as  he  had. 

Q.  What  kind  of  a  revolver  did  he  have  in  January?  A.  The 

same  one. 

Q.  Well,  you  don’t  know  whether  he  got  the  one  back  that  he  took 
into  Iver  Johnson’s  the  day  you  were  with  him?  A.  Yes,  sir. 

Q.  You  don’t  know  whether  he  got  that  revolver  back,  or  not?  A. 
No.  He  returned  the  ticket  to  Mr.  Parmenter,  and  I  don’t  know  if  Mr. 
Parmenter  got  it  for  him,  but  I  know  Mr.  Parmenter  let  him  take  another 
one. 

The  one  Mr.  Parmenter  let  him  take  was  a  black  handled  one  and  it 
looked  like  the  other  one. 

Redirect  Examination 

Q.  [By  Mr.  Williams]  Did  you  mean  January  in  your  answer  to 
Mr.  McAnarney’s  question,  Mrs.  Berardelli?  A.  Why,  I  don’t  exactly 
remember  even  myself  the  day. 

Q.  Do  you  remember  what  you  told  me  when  I  was  asking  you  a 
question  as  to  how  long  before  the  shooting  that  gun  was  taken  in?  A. 
It  was  about  three  weeks. 

Q.  Then  you  don’t  mean  January,  do  you?  A.  No,  I  don’t  think 

I  do. 

Q.  Do  you  remember  the  month  when  you  went  in?  A.  No.  1 
don’t  remember  it.  I  thought  it  was  that. 

Recross-Examination  by  Mr.  McAnarney. 

She  does  not  know  whether  it  was  January  or  February  or  March  that 
her  husband  took  the  revolver  in.  She  does  not  remember  the  date.  It 
was  about  three  weeks. 

Q.  How  do  you  know  it  was  about  three  weeks?  A.  I  know  it 
was  about  that  long  before  he  was  killed. 

Q.  Don’t  you  know  what  January  is,  February  is  and  March?  A. 
I  can’t  read,  and  I  can’t  understand  the  dates. 

She  went  to  Boston  with  her  husband  most  every  week.  He  never 
went  by  himself.  They  usually  went  on  Saturdays.  She  does  not  remem¬ 
ber  whether  it  was  on  a  Saturday  that  they  went  in  to  have  the  revolver 
repaired  or  not.  She  thinks  that  it  was. 

Q.  Well,  did  you  go  on  some  other  day  besides  Saturday?  A. 
Why,  yes. 

There  is  nothing  that  she  can  remember  by  which  she  can  fix  the  day 
as  being  a  Saturday. 
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Q.  Well,  was  it  as  much  as  six  weeks  before  the  shooting?  A. 
No;  it  was  just  exactly  three  weeks. 

She  was  in  Boston  the  week  before  they  went  to  have  the  gun  fixed. 
Q.  Are  you  sure  it  wasn’t  the  fourth  Saturday  before,  or  the  fourth 
week  before?  A.  No.  Why,  I  don’t  know  if  it  was  on  a  Saturday.  I 
don’t  remember  what  day  it  was. 


Hattie  B.  Parmenter 

Called  by  The  Commonwealth,  testified  as  follows : 

She  resides  at  Eastondale,  and  was  the  wife  of  Frederick  A.  Par¬ 
menter.  She  and  her  husband  were  living  in  Braintree  at  the  time  of  the 
tragedy. 

On  the  morning  of  April  15,  1920,  when  her  husband  left  home  he  had 
on  a  black  suit  and  a  soft  brown  felt  hat.  He  left  home  about  a  quarter 
past  seven.  She  did  not  see  him  again  until  after  the  tragedy. 

She  has  never  before  seen  the  cap,  Exhibit  No.  11  for  identification, 
that  is  shown  to  her  by  examining  Counsel.  It  was  not  her  husband’s  cap, 
he  never  wore  a  cap  like  it. 


William  F.  Chandler 


Called  by  the  Commonwealth,  testified  as  follows : 

He  resides  at  Brockton  and  is  a  member  of  the  Brockton  police  force, 
and  was  such  a  member  on  the  15th  day  of  April,  1920.  He  knows  a  Fran¬ 
cis  C.  Clark,  a  tall,  thin  fellow. 

He  remembers  the  time  when  an  automobile  was  found  down  in  the 
Manley  woods  and  was  brought  to  the  Brockton  police  station. 

Q.  After  it  was  brought  up  to  the  Brockton  police  station  and  was 
there  at  the  station,  did  you  show  that  automobile  to  Clark?  A.  I  did. 

Mr.  Moore.  I  object. 

Q.  You  need  not  answer  this  question  until — 

The  Court.  Mr.  Clark  has  testified? 

Mr.  Williams.  He  has  testified  that  he  identified  a  certain  auto¬ 
mobile,  and  I  simply  want  to  show  the  automobile  that  he  identified. 

The  Court.  You  may  ask  him  if  Mr.  Clark  saw  this  particular  auto¬ 
mobile  about  which  he  has  testified. 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  What  do  you  say? 

Mr.  Moore.  Reserve  an  exception.  I  don’t  think  that  question  is  in 
proper  form. 


The  Court.  Within  what  distance  was  Mr.  Clark  from  the  automo¬ 
bile  at  the  time  you  say  that  he  saw  it? 

Mr.  Williams.  Your  Honor  has  framed  a  different  question,  so  I 
will  put  a  different  question  from  that  to  which  Mr.  Moore  objected. 

Q.  At  some  time  did  Mr.  Clark  see  this  automobile? 

Mr.  Moore.  I  object  to  that. 
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The  Court.  Well,  let  him  go  ahead.  I  may  strike  it  out ;  I  may  not. 
I  will  see. 

Mr.  Moore.  Save  an  exception. 

Mr.  McAnarney.  To  both. 

A.  Yes,  sir. 

Q.  Where  was  he  and  where  was  the  automobile  when  you  say  he 
saw  it?  A.  The  automobile  was  in  the  Brockton  Police  Garage,  in  the 
rear  of  our  patrol  wagon.  I  took  Mr.  Clark  and  a  companion  around  the 
car? 

Q.  How  near  was  he  to  the  car?  A.  Oh,  within  six  inches  at 
times. 

Q.  You  need  not  answer  this  until  my  friends  have  a  chance  to  object. 
Did  Mr.  Clark  at  that  time  identify  the  automobile  as  an  automobile  he 
has  seen  before? 

Mr.  McAnarney.  Just  a  minute.  I  object. 

The  Court.  Excluded. 

Lincoln  Wadsworth 

Called  by  The  Commonwealth,  testified  as  follows  : 

He  resides  at  Ellsworth,  New  Hampshire,  and  has  resided  there  for  a 
year  and  a  month.  In  March  or  April  of  last  year  he  was  employed  in 
Boston  by  the  Iver  Johnson  Sporting  Goods  Company  at  their  store  located 
at  155-7  Washington  Street,  Boston.  He  had  charge  of  the  pistols  and  re¬ 
pairs  to  fire-arms. 

On  the  20th  day  of  March,  1920,  a  gun  was  brought  in  by  one,  Alex¬ 
ander  Berardelli. 

Q.  “Did  you  receive  that  gun?”  A.  “I  can’t  say.” 

He  did  make  a  record  of  the  gun  when  it  was  brought  in.  He  has  the 
record  before  him.  So  far  as  he  knows  the  record  was  correct  when  it  was 
made. 

Q.  Will  you  read  that  record  to  the  jury? 

Mr.  McAnarney.  I  object. 

The  Court.  How  is  that  competent? 

Mr.  Williams.  Why,  as  showing  the  type  of  gun  received,  and  the 
details  regarding  the  receipt. 

The  Court.  He  can  use  it  to  refresh  his  recollection,  but  how  is  it 
evidence  ? 

Q.  Well,  using  it  to  refresh  your  recollection,  will  you  testify — 

The  Court.  You  may  do  that. 

Q.  — with  your  record  in  front  of  you,  and  using  it  to  refresh  your 
recollection — 

The  Court.  You  see,  it  is  not  evidence  of  a  book  of  account  within 
the  meaning  of  the  common  law,  as  I  understand  it.  Under  the  statute  of 
1913  it  would  not  be  competent,  because  the  old  case  in  the  1st  of  Gray’s,  as 
I  recall  it,  the  statute  has  simply  relieved  the  extreme  severity  of  that  old 
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case  in  bringing  everybody  into  court  whoever  had  anything  to  do  with 
the  books, — so  that  he  can  use  this  to  refresh  his  recollection. 

Q.  Well,  using  that  record,  Mr.  Wadsworth,  to  refresh  your  recol¬ 
lection,  will  you  tell  the  jury  as  to  the  facts  as  to  that  revolver  being 
brought  in. 

Mr.  McAnarney.  To  that  I  object,  your  Honor,  and  ask  your  Honor 
to  save  us  an  exception. 

The  Court.  On  what  ground,  if  you  please?  I  may  be  in  error. 
Perhaps  you  may  be  able  to  show  me  wherein. 

Mr.  McAnarney.  If  your  Honor  please,  in  view  of  the  nature  of 
this  evidence  and  the  relation  of  the  defendant  or  defendants  to  the  con¬ 
trol  or  whatever  they  had  to  do  with  the  matter  now  to  be  introduced,  we 
object  to  it. 

The  Court.  It  is  not  introduced  at  all  as  evidence  that  the  defen¬ 
dants  had  anything  to  do  with.  I  may  be  in  error,  but  I  suppose  the  pur¬ 
pose  is  to  show  that  a  certain  revolver  was  taken  there,  and  something  may 
have  been  done  to  that  revolver,  and  it  may  be  that  one  thing  that  was 
done  on  that  revolver  may  be  a  method  of  identifying  this  particular  gun. 

Mr.  Williams.  That  is  the  purpose  of  it,  if  your  Honor  please. 

The  Court.  In  other  words  to  show  that  the  particular  gun  left 
there  was  Berardelli’s  gun  and  is  the  gun  that  has  been  introduced  here  in 
evidence.  Is  that  your  purpose? 

Mr.  Williams.  Yes,  your  Honor,  absolutely. 

The  Court.  I  will  hear  it. 

Mr.  McAnarney.  Save  an  exception. 

Mr.  Moore.  Exception. 

A.  38  Harrington  &  Richardson  revolver,  property  of — 

Mr.  Williams.  Please  keep  your  head  up,  or  speak  a  little  louder, — 
I  don’t  care  whether  you  keep  your  head  up. 

A.  (Continued)  The  record  shows  that  a  38  Harrington — 

The  Court.  I  said  the  record  could  not  be  introduced. 

Q.  You  are  using  the  record  to  refresh  your  recollection,  and  then 
testify.  A.  38  Harrington  &  Richardson  revolver,  property  of  Alex 
Berardelli,  was  brought  in  for  repairs,  and  sent  up  to  the  shop  on  March 
20th,  1920. 

Q.  You  made  the  record  yourself,  as  I  understand  it?  A.  Yes. 

Q.  Will  you  tell  the  jury  what  type  and  calibre  that  revolver  is? 
I  now  show  you  and  I  am  referring  to  Exhibit  27. 

(Mr.  Williams  hands  a  revolver  to  the  witness.) 

A.  That  is  a  38  Harrington  and  Richardson  Auto.  “Auto”  refers  to 
automatic  extractors.  That  is  the  particular  name  of  that  revolver. 

The  Court.  What  is  the  number  of  that  Exhibit? 

Mr.  Williams.  That  is  27. 

Q.  Can  you  tell  the  jury  whether  or  not  the  revolver  which  was 
brought  in  on  that  date  is  of  the  same  type  and  calibre  of  revolver  as  the 
one  I  have  now  shown  you? 

Mr.  McAnarney.  To  that  I  object. 


431 


Q.  That  simply  calls  for  a  Yes  or  No  answer.  Can  you  tell?  A. 

Yes. 

Q.  You  need  not  answer  this  until  my  friends  have  a  chance  to  ob¬ 
ject.  I  am  going  to  ask  you  whether  or  not  that  revolver  is  the  same  make 
and  calibre  of  revolver  as  the  one  which  was  brought  in? 

Mr.  McAnarney.  I  object,  if  your  Honor,  please. 

The  Court.  I  suppose  you  are  going  to  show,  are  you  not,  later  by 
evidence  tending  to  prove  that  the  revolver  in  front  of  the  witness  was 
the  same  revolver  that  Berardelli  had  at  the  time  of  the  alleged  shooting? 

Mr.  Williams.  I  am,  if  your  Honor  please. 

The  Court.  With  that  assurance,  the  witness  may  answer. 

Mr.  McAnarney.  Save  an  exception. 

Mr.  Moore.  Save  an  exception. 

The  Court.  Certainly.  And  reserving  a  right,  as  is  all  other  mat¬ 
ters,  to  have  the  evidence  stricken  from  the  record  if  the  connection  is  not 

made. 

Mr.  McAnarney.  I  want  to  say  now,  if  your  Honor  please,  if  it  is 
within  our  right  to  ask  to  have  that  stricken  from  the  record  if  the  con¬ 
nection  is  not  made,  while  I  realize  it  must  be  in  some  instances,  it  seems 
on  grave  and  important  matters  that  the  connection  should  be  made  be¬ 
fore  the  evidence  is  offered,  and  then  we  won’t  be  in  that  uncertain  frame 
of  mind  to  have  the  jury  asked  to  disregard  that  which  they  have  heard. 

The  Court.  Well,  in  all  these  kind  of  cases  it  has  been  the  estab¬ 
lished  rule  to  admit  evidence,  not  only  upon  the  assurance  of  the  district 
attorney,  but  upon  the  assurance  of  counsel  for  the  defendant.  That  is 
done  because  every  witness  ought  not  to  be  recalled.  The  Court  has  a 
right  to  rely  upon  an  assurance  made,  that  it  is  made  in  good  faith,  and 
that  when  an  attorney  says  he  has  that  evidence  he  honestly  believes  that 
he  has,  and  that  is  the  reason  why  the  courts  have  acted  upon  that  assump¬ 
tion  for  much  longer  than  I  have  been  a  member  of  the  Bar.  You  may 
proceed. 

Mr.  McAnarney.  Your  Honor  will  save  me  an  exception. 

Mr.  Moore.  And  me  an  exception. 

Q.  Your  answer  to  the  preliminary  question  was  Yes.  Will  you 
tell  us  whether  or  not  that  revolver  which  I  have  shown  to  you  answers 
the  description  of  the  revolver  brought  in  that  day?  A.  It  does. 

Mr.  McAnarney.  That  I  object  to.  It  is  a  different  question. 

The  Court.  Your  objection  is  based  on  what?  The  same  as  the 
other? 

Mr.  McAnarney.  It  is  leading,  if  your  Honor  please,  to  begin  with. 

The  Court.  That  is  objectionable. 

Mr.  Williams.  He  said  he  could  answer,  and  I  simply  asked  him 
what  his  answer  was. 

The  Court.  No.  You  framed  a  new  question,  as  I  recall  it.  Go 
back  and  put  the  other  question,  and  let  him  answer  that. 

Mr.  Williams.  Will  you  read  that,  Mr.  Stenographer,  please,  my 
previous  question? 
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(The  previous  question  is  read.) 

The  Court.  There  was  one  if  he  could  tell  whether  there  was  or  not. 

Mr.  Williams.  He  answered  that.  That  was  the  subsequent  ques¬ 
tion. 

The  Court.  He  said  he  could  tell.  Now,  what  is  the  answer. 

Q.  Now  will  you  tell  us?  A.  It  is  the  same  calibre  and  make. 

Mr.  McAnarney.  Our  exception  is  covered  by  the  other. 

The  Court.  Oh,  yes. 

George  F.  Fitzemeyer. 

Called  by  the  Commonwealth,  testified  as  follows: 

He  lives  at  Revere,  Massachusetts,  and  is  employed  as  a  gunsmith  by 
the  Iver  Johnson  Sporting  Goods  Company  and  has  been  there  31  years. 
He  is  employed  as  foreman  of  the  gun  shop,  on  the  fifth  floor  of  the  store 
at  the  corner  of  Cornhill  and  Washington  Street.  Guns  brought  in  for 
repairs  he  gives  out  to  the  different  men  in  his  department  for  repair. 
He  repairs  most  all  the  revolvers  himself. 

He  makes  a  record  when  he  repairs  revolvers.  He  has  his  record 
with  him. 

Q.  What  is  the  custom — I  will  ask  you  first,  is  there  any  custom  of 
the  Iver  Johnson  concern  there  as  to  the  time  of  sending  up  revolvers 
which  have  been  left  in  the  downstairs  office  for  repairs?  A.  Well, 
they  come  up  to  me  about  every  morning. 

A  gun  left  at,  say,  three  o’clock  in  the  afternoon,  or  thereabouts, 
would  be  received  by  him  in  his  department  next  morning  about  a  quarter 
to  nine,  or  somewhere  about  there,  perhaps  a  little  earlier. 

Q.  Now,  referring  to  any  records  you  may  have  of  March  21,  1920, 
will  you  tell  us  whether  or  not  you  received  any  Harrington  &  Richardson 
revolver  on  that  date  for  repairs?  A.  March  19th  I  received — 

He  has  no  entry  for  March  21st.  He  has  an  entry  for  March  19th. 
It  may  be  this  entry  was  made  on  the  20th.  He  may  have  repaired  this 
next  morning  for  all  he  knows.  He  has  it  marked  with  the  19th.  He 
guesses  it  is  the  20th, — between  the  22nd  and  the  19th.  He  received  two 
Harrington  &  Richardson  revolvers  for  repairs  during  that  time,  he  does 
not  know  when  he  received  them,  he  could  not  tell.  He  has  put  it  down 
the  19th.  He  could  not  say  whether  it  came  on  the  19th  or  went  down 
on  the  19th.  “I  haven’t  any  record  between  the  19th,  only  the  19th  to  the 
22nd.  I  have  got  one  between  the  22nd  and  the  19th.  That  probably 
didn’t  go  downstairs  until  the  day  afterwards.” 

Q.  Well,  hasn’t  your  attention  been  called,  Mr.  Fitzemeyer,  before 
going  on  the  stand,  to  repairs  made  on  a  certain  Harrington  &  Richard¬ 
son  revolver?  A.  Yes,  sir. 

Q.  And  haven’t  you  found  a  record  of  that  particular  revolver? 
A.  Yes,  sir. 

Q.  Have  you  the  record  before  you?  A.  Yes,  sir. 

Q.  Now,  will  you  tell  the  jury,  referring  to  your  record  to  refresh 
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your  recollection,  when  that  revolver  was  received,  what  was  clone  upon 
it,  and  what  was  done  with  it? 

Mr.  McAnarney.  To  that  I  object. 

A.  My  book  shows  the  19th — 

The  Court.  Just  a  minute.  I  suppose  you  claim  this  was  the  Ber- 
ardelli  revolver? 

Mr.  Williams.  Yes,  if  your  Honor  please.  I  am  trying  to  trace  it 
from  this  record  to  the  record  of  the  witness. 

The  Court.  Of  course,  it  isn’t  competent  unless  that  fact  is  es¬ 
tablished. 

Mr.  Williams.  I  appreciate  that. 

The  Court.  With  that  assurance,  you  may  proceed. 

Mr.  McAnarney.  Your  Honor  will  save  an  exception. 

Mr.  Moore.  Exception. 

The  Court.  Certainly. 

Q.  All  right,  Mr.  Fitzemeyer,  will  you  go  ahead?  A.  H.  &  R. 
revolver  32,  new  hammer,  half  an  hour. 

Mr.  McAnarney.  Not  so  fast.  Say  it  again,  please. 

A.  H.  &  R.  revolver,  32  calibre,  new  hammer,  repairing,  half  an 
hour. 

Q.  On  what  date?  A.  Mine  is  marked  the  19th. 

The  Court.  What  is  that  about  a  hammer?  A.  A  new  hammer. 

Q.  19th?  A.  It  may  be  the  19th.  It  is  between  the  22nd  and 
the  19th. 

Q.  You  say  it  is  marked  between  the  22nd  and  the  19th?  A. 
Yes.  I  haven’t  any  record  of  the  20th  at  all. 

Q.  What  do  you  mean  to  say, — that  it  was  between  the  19th  and 

Q.  What  was  the  other  one?  A.  There  were  two  of  them  marked 
“22nd,”  starting  over  marking  the  record  again.  I  don’t  put  down  every 
morning  when  I  start  in. 

Q.  You  mean  your  19th  record  covers  the  days  up  to  the  22nd,  is 
that  what  you  mean?  A.  Yes,  sir,  that  is  what  I  mean. 

Q.  What  have  you  to  connect  that  job  with  the  Harrington  &  Rich¬ 
ardson  which  came  in  downstairs  on  the  20th? 

Mr.  McAnarney.  I  object. 

The  Court.  You  must  ask  him  if  he  can,  and  then  he  can  refresh 
his  recollection.  The  difficulty  is — 

Mr.  Williams.  I  will  put  it  that  way. 

Q.  Can  you  identify  that  particular  revolver  which  you  are  now 
testifying  about,  and  that  job  upon  it,  with  the  Harrington  &  Richardson 
revolver  received  downstairs  on  the  20th?  A.  No,  sir,  I  cannot. 

Q.  Well,  now,  you  say  there  were  two  Harrington  &  Richardson 
jobs  done  or  received  by  you  during  that  interval  between  the  19th  and 
the  22nd?  A.  Yes,  sir. 

together,  two  H.  &  R.  revolvers  tied  together,  that  is,  two  in  one  repair 
job.  “New  main  spring,  new  friction  spring,  repairs,  an  hour  and  a  half 
on  two.” 
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Q.  What  calibre  guns  are  those?  A.  I  didn’t  make  a  record. 

Q.  Well,  can  you  tell  us — Is  there  any  number  on  either  which  will 
help  us  to  check  up  with  any  record  they  may  have  downstairs?  A. 
Yes,  sir,  my  repair  number. 

Q.  Would  that  repair  number  be  on  the  books  downstairs?  A. 
Yes,  sir. 

Q.  What  is  your  number  of  your  32  Harrington  &  Richardson  job? 
A.  94765. 

(Mr.  Williams  shows  a  book  to  the  witness.) 

Q.  Now,  I  wish  you  would  look  at  the  record  downstairs,  and  see  if 
you  can  identify  the  job  with  that?  A.  94765. 

Mr.  Williams.  Do  you  want  me,  Mr.  McAnarney,  to  recall  the  pre¬ 
vious  witness  to  simply  identify  that  number? 

(Mr.  Williams  shows  book  to  Mr.  McAnarney). 

Mr.  McAnarney.  I  will  agree  that  if  he  was  here  he  would  say  the 
number  is  94765. 

Mr.  Williams.  It  is  agreed  that  if  the  previous  witness,  Mr.  Wads¬ 
worth,  were  here  on  the  stand,  he  would  testify  that  the  number  attached 
to  the  revolver  purporting  to  have  been  received  from  one  Alex  Berardelli 
was  No.  94765, — repair  number. 

Mr.  McAnarney.  That  is  the  order  number,  of  course,  and  not  the 
revolver. 

Mr.  Williams.  No,  it  is  not  the  revolver.  It  is  the  number  put  on 
it  at  Iver  Johnson’s. 

Mr.  McAnarney.  That  is  right. 

Q.  Now,  have  you  repair  job  number  94765?  A.  Yes,  sir. 

Q.  If  so,  will  you  turn  to  your  records  of  that  number?  A.  What 
is  the  number,  please? 

Q.  94765.  Now,  refreshing  your  recollection  from  any  memoran¬ 
dum  that  you  have  as  to  the  job — 

Mr.  McAnarney.  This,  if  your  Honor  please,  is  all  under  the  same 
objection  as  when  the  original  man,  the  other  witness,  testified,  without 
getting  up  to  each  question.  It  is  identically  the  same  situation,  and  I 
desire  to  save  the  same  rights. 

The  Court.  All  right. 

Q.  Will  you  tell  the  jury  what  was  done  to  that  revolver  in  the 
way  of  repairs?  A.  It  is  just  marked  on  my  book  as  “New  hammer 
and  repairs.” 

Q.  You  said  something  about  the  time  spent?  A.  Half  an  hour. 

Q.  Now,  I  notice  you  have  in  your  record  there  “32  calibre”?  A. 
Yes,  sir. 

Q.  Can  you  explain,  or  do  you  know,  how  your  record  happens  to 
show  “32  calibre”? 

Mr.  McAnarney.  I  object. 

The  Court.  The  record  is  not  in  evidence. 

Mr.  Williams.  I  will  strike  that  out. 

The  Court.  That  is  not  in. 
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Q.  Do  you  know  what  is  the  reason  why  you  should  have  made  a 
record  “32-calibre”? 

Mr.  McAnarney.  I  object. 

The  Court.  Excluded. 

Mr.  Williams.  Well,  the  record  has  been  used  by  the  witness  to  re¬ 
fresh  his  recollection. 

The  Court.  That  may  all  be,  but  that  doesn’t  make  the  record  com¬ 
petent. 

Q.  Well,  what  do  you  now  say  to  the  calibre  of  the  gun  which  you 
received  on  that  number? 

Mr.  McAnarney.  I  object. 

The  Court.  It  has  not  appeared  yet  that  he  knows  what  it  was. 

Q.  Do  you  know  the  calibre  of  the  gun  which  you  received  on  that 
repair  job. 

Mr.  McAnarney.  Do  you  mean  that  as  a  question? 

Mr.  Williams.  Yes. 

The  Witness.  Do  I  know? 

A.  No,  sir,  I  don’t  I  am  not  sure. 

Q.  Well,  do  you  know  whether  or  not — 

The  Court.  Why  are  you  cross-examining  your  own  witness  about 
something  that  is  not  in  evidence? 

Mr.  Williams.  I  beg  your  pardon. 

The  Court.  Why  are  you  cross-examining  your  own  witness  about 
something  that  is  not  in  evidence  as  yet? 

Mr.  Williams.  Well,  if  your  Honor  please,  he  has  testified  that  he 
has  a  record  there  showing  a  certain  thing. 

The  Court.  That  record  is  incompetent  at  the  present  time. 

Mr.  Williams.  He  has  already  spoken  about  it.  That  is  why  I  am 
asking  him  about  it. 

The  Court.  The  other  side  may  desire  to  cross-examine  with  ref¬ 
erence  to  it.  If  they  see  fit  to  open  it  up,  why  then,  that  is  another  matter. 

Mr.  Williams.  If  that  record  is  not  in,  I  need  not  concern  myself 
about  it,  of  course. 

The  Court.  I  have  ruled  several  times  it  is  not  in,  because  the  other 
side  objects  to  it. 

Q.  What,  if  any,  distinctions  are  there  between  a  32  and  38  Har¬ 
rington  &  Richardson  revolvers? 

Mr.  McAnarney.  I  object,  if  your  Honor  please. 

The  Court.  You  may  answer. 

Mr.  McAnarney.  Your  Honor,  will  save  an  exception,  please. 

Mr.  Moore.  Exception. 

The  Court.  Certainly. 

The  Witness.  Shall  I  answer? 

Mr.  Williams.  Yes. 

A.  No  difference.  It  is  a  larger  frame. 

Q.  What  is  a  larger  frame?  A.  Larger  frame,  one  shot  more 
and  one  calibre. 
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Q.  Which  is  the  one  shot  more?  A.  One  shot  less  in  the  38. 

Q.  The  38  has  how  many  shots.  A.  Five. 

Q.  And  the  32.  A.  Six. 

The  Court.  32  has  one  shot  more? 

A.  Yes,  one  shot  more. 

(Mr.  Williams  hands  a  revolver  to  the  witness.) 

Q.  Let  me  show  you  revolver  No.  27,  Exhibit  No.  27  and  ask  you  to 
inspect  that  gun.  Now,  will  you  tell  us  if,  in  your  opinion,  any  repairs 
have  been  made  to  that  revolver  recently?  A.  Well,  a  new  hammer, 
I  should  call  it,  a  new  hammer. 

Q.  And  how  can  you  tell  a  new  hammer  has  been  put  in  there? 
A.  Well,  the  firing  pin  does  not  show  of  ever  being  struck. 

Q.  What?  A.  The  firing  pin  does  not  show  of  ever  being 
struck.  There  isn’t  any  burnt  mark  or  powder  mark  or  anything  on  it. 

Q.  What  do  you  call  the  firing  pin?  A.  That  is  the  firing  pin 
right  on  this  point  here  (Indicating). 

Mr.  Williams.  (To  the  jury)  Gentlemen,  will  you  just  pass  that 
around. 

Q.  You  said  something  about  the  frame  of  a  38  being  larger?  A. 
Well,  yes.  They  made  two  or  three  different  models  in  the  last  thirty 
years,  a  large  frame,  and  a  small  frame. 

Q.  Do  they  have  32s  and  38s  of  the  same  sized  frame?  A.  No, 
I  don’t  think  they  do. 

Q.  How  much  larger  is  the  frame  of  the  38?  A.  Well,  there 
isn’t  much  difference. 

Q.  Can  you  tell  us  in  some  unit  of  measurement  how  much  difference 
there  is  in  the  size  of  the  frame?  A.  It  isn’t  more  than  a  quarter  of 
an  inch  all  through  the  frame,  barrel  and  all. 

Q.  In  what  way,  do  you  mean?  A.  I  mean  in  the  width  of  it. 

Q.  Do  you  know  whether  you  repaired  the  revolver  received  under 
that  repair  number  yourself?  A.  Do  I  know  if  I  repaired  it? 

Q.  Yes.  A.  Yes,  sir. 

Q.  You  were  repairing  the  revolvers,  you  say,  at  that  time?  A. 
Yes,  sir,  I  do  all  of  the  revolver  work. 

Cross-Examination  by  Mr.  McAnarney. 

He  repairs  25  or  30  guns  or  revolvers  every  day  of  all  kinds  of  makes. 

George  F.  Fitzemeyer,  Recalled 


testified  as  follows: 

That  he  desires  to  correct  his  testimony  previously  given  on  the  size 
of  the  frames  of  a  32  and  38  revolver.  “38  and  32  are  the  same  size 
frame  in  an  ejector, — hand  ejector.  The  other  model  is  a  Premier  and  it 
is  a  smaller  frame. 

Q.  On  the  Premier  the  frame  is  smaller? 


A.  On  the  Premier, 


437 

smaller  on  the  38  and  32.  On  this  style  there,  the  same  size  frame. 

Q.  That  is,  on  the  style  you  now  hold  in  your  hand?  A.  Yes,  sir. 

Q.  The  same  size  in  the  32  and  38?  A.  Yes. 

Recross-Examination  by  Mr.  McAnarney.  *  , 

y  -  'f  *r  _  .  -ti  •  *■ 

.They  make  a  good  many  different  styles,  length  of  barrel,  and  so 
forth,  of  these  guns. ; 

There  is  over  a  half  dozen,  length  of  barrel  and  length  of  cylinder, 
32  long  and  32  short  and  22,  from  22  up.  There  are  at  least  half  a  dozen 
different  models,  makes  and  sizes. 

Redirect  Examination  by  Mr.  Williams. 

This  particular  model  is  what  is  called  a  police  model,  38  police  model, 
— break  open  hand  ejector.  Break  open  ejector,  there  [indicating]  is 
your  ejector. 

.  .  .  > 

James  H.  Jones 

•  '  '  t  -  *  *  * 

Called  by  The  Commonwealth,  testified  as  follows: 

He  resides  at  Wollaston,  Quincy.  He  is  firearms  salesman  and  man¬ 
ager  of  that  department  for  the  Iver  Johnson  Sporting  Goods  Company 
at  Boston,  and  was  in  the  same  position  in  March  and  April  of  1920.  He 
has  held  the  position  for  about  4  years.  '•  -  * 

At  the  request  of  the  District  Attorney’s  Office  he  has  looked  up  the 
gun  which  was  concerned  in  the  repair  job  in  his  store  No.  94765. 

Q.  Can  you  tell  the  jury  whether  that  gun  was  re-delivered  or  not? 

Mr.  McAnarney.  If  your  Honor  please,  so  as  not  to  have  repetition, 
the  same  objection  goes  through  to  this  as  to  the  other? 

The  Court.  I  do  not  know  as  this  is  the  same  or  not.  It  may  be 
different. 

Mr.  McAnarney.  Then,  this  question,  I  object  to  it. 

The  Court.  Does  it  appear  from  an  examination  of  his  record  that 
he  can  testify  from  that  record  of  knowledge  which  he  has? 

Mr.  Williams.  I  will  ask  that  in  a  subsequent  question.  This  is 
simply  preliminary. 

The  Court.  That  should  come  first. 

Q.  Can  you  tell  the  jury  whether  or  not  that  gun  was  re-delivered? 
A.  To  the  best  of  my  knowledge  it  was  delivered.  1 

Q.  And  how  can  you  tell  the  jury  then  that,  to  the  best  of  your 
knowledge,  it  was  delivered?  A.  Because  the  gun  is  not  in  our  place 
o.f  business  now.  ■ 

Mr.  McAnarney.  I  ask  that  be  stricken  out.  I  object  to  the  ques¬ 
tion  and  answer. 

The  Court.,  .  I  will  hear  all  this  evidence  in  the  absence  of  the  jury. 

(The  jury  retire) 

(After  discussion  of  the  admissibility  of  this  testimony  in  the  absence 
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of  the  jury  the  jury  returned  to  the  Court  Room.) 

The  Court.  Mr.  Williams  will  put  some  new  quuestions. 

Q.  Have  you  personally  made  a  search  of  the  store  to  see  whether 
or  not  that  revolver  is  now  in  the  possession  of  Iver- Johnson?  A.  I 

have. 

Q.  And  what  has  your  search  disclosed?  A.  I  cannot  find  the 
revolver  in  the  store,  in  any  part. 

Q.  When  did  you  make  such  search?  At  the  time  the  officers  came 
to  make  the  investigation. 

Q.  How  long  ago  was  that,  do  you  know?  A.  I  do  not  remember 
when  that  was. 

Q.  Has  your  concern  any  established  custom  regarding  the  disposi¬ 
tion  of  revolvers  or  guns  which  are  not  delivered  or  called  for  after  repairs 
are  made  upon  them?  Yes  or  no. 

Mr.  McAnarney.  That  I  object  to. 

The  Court.  Answer  yes  or  no. 

Mr.  McAnarney.  Save  an  exception. 

Q.  Just  yes  or  no.  A.  Yes. 

Q.  What  is  that  custom?  A.  To  sell  them  after — 

Mr.  McAnarney.  That  is  subject  to  the  exception. 

The  Witness.  To  sell  revolvers — 

The  Court.  Wait  one  minute.  If  guns  are  not  delivered  within 
a  certain  time,  what  do  you  do  with  them?  You  may  ask  that  question. 

Q.  If  guns  are  not  delivered  within  a  certain  time,  what  do  you  do 
with  them? 

The  Court.  I  will  save  your  rights. 

Mr.  McAnarney.  Save  my  rights. 

Q.  What  do  you  do  with  them  ?  A.  At  stock  taking  time  the  first 
of  the  year,  we  take  the  revolvers  from  the  repair  drawer  and  put  them  in 
a  desk  in  the  office  on  the  third  floor,  and  they  are  held  there  for  a  while 
and  then  sold. 

Q.  Do  you  keep  records  of  guns  which  are  sold?  A.  We  keep 

records  of  all  guns  sold,  whether  they  are  second-hand  or  new. 

Q.  Have  you  any  record  of  this  gun  being  so  sold?  A.  We  have 

not. 

Mr.  McAnarney.  We  object  to  that,  if  your  Honor  please. 

The  Court..  Was  this  gun  ever  sold?  You  may  put  it  in  that  form. 

Mr.  McAnarney.  Your  Honor  will  save  my  exception? 

The  Court.  Certainly. 

Q.  Was  this  gun  ever  sold?  A.  That  gun  was  not  sold  from  our 
store. 

Q.  Well,  what  do  you  mean  by  that?  A.  As  a  second-hand  gun.. 
As  a  new  gun  it  might  have  been  sold  from  any  store. 

Q.  That  is —  A.  But  if  it  had  come  into  our  store  as  a  second 

hand  store,  we  did  not  sell  it. 

The  Court.  He  is  confining  himself  to  your  store,  Mr.  Witness. 
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Q.  That  is  what  I  mean,  your  store.  A.  The  gun  was  not  sold 
in  our  store. 

Q.  You  say  it  is  not  in  your  possession  now?  A.  It  is  not  in  our 
possession  now. 

Q.  Is  it  from  these  two  facts,  from  your  search  and  the  fact  it  has 
not  been  sold,  you  say  it  was  delivered? 

Mr.  McAnarney.  That  I  object  to,  if  your  Honor  please. 

The  Court.  What  is  the  question? 

[The  question  is  read.] 

The  Court.  I  will  exclude  that. 

Mr.  Williams.  I  suppose  that  is  argument. 

The  Court.  It  hasn’t  yet  appeared,  Mr.  Williams,  whether  they  have 
ever  had  a  sale  of  any  revolvers  since  you  claim  it  was  left  there  for 
repairs. 

Q.  Have  you  had  any  sale  of  uncalled  for  revolvers  since  the  first  of 
this  year?  A.  We  have. 

Q.  And  any  sales  since  March,  1920,  other  than  the  one  this  year? 
A.  No,  not  since  March,  1920. 

Q.  When  was  that  sale?  A.  In  February. 

Q.  And  was  this  revolver  sold  at  that  sale? 

Mr.  McAnarney.  I  object. 

The  Court.  You  may  answer. 

Mr.  McAnarney.  Save  an  exception. 

A.  [No  response  audible  to  stenographer.] 

Q.  So  that  there  may  be  no  misunderstanding,  has  there  been  any 
sale  of  uncalled  for  revolvers  since  March,  1920?  A.  Not  since  March, 
1920. 

Q.  When  was  the  last  previous  sale?  A.  In  February,  1920. 

The  Witness.  Your  Honor,  I  misunderstood  the  question. 

The  Court.  You  pay  attention  to  the  question.  Now,  you  may 
repeat  that. 

Q.  If  you  wish  to  correct  any  statements  that  have  been  made,  Mr. 
Witness,  of  course,  you  may.  A.  I  told  his  Honor  I  misunderstood  the 
question  at  the  time.  The  1920  and  1921  I  got  mixed  up. 

Q.  Let  me  put  that  question  again.  A.  If  you  will. 

Q.  Has  there  been  any  sale  of  uncalled  for  revolvers  since  March, 
1920?  A.  Yes,  sir. 

Q.  And  when  was  such  sale?  A.  In  February,  1921. 

Q.  February,  1921.  And  was  this  revolver  sold  at  that  time?  A. 
Yes,  sir. 

Mr.  McAnarney.  That  is  subject  to  the  same  objection,  if  your 
Honor  please. 

The  Court.  Certainly. 

The  Witness.  Shall  I  answer  that? 

Q.  Yes.  A.  Yes.  What  was  the  question?  That  revolver  was 
not  sold  at  that  time, — not — 

Mr.  Williams.  You  may  be  excused.  Take  your  records  and  will 


440 


you  tell  those  two  gentlemen,  Mr.  Wadsworth  and  Mr.  Fitzemeyer,  they  are 
excused  also. 

Michael  E.  Stewart. 

Called  by  the  Commonwealth,  testified  as  follows: 

He  is  Chief  of  Police  of  Bridgewater  and  lives  at  Bridgewater.  He 
has  held  this  position  for  five  years. 

On  the  evening  of  May  5,  1920,  he  saw  both  of  the  defendants  very 
close  to  11  o’clock  p.  m.,  at  the  Brockton  police  station.  At  the  time 
they  were  in  the  emergency  room  at  the  Brockton  police  station.  He 
talked  with  both  of  them. 

Q.  Was  there  anybody  present  when  you  saw  them?  A.  Yes, 
there  was  several  there. 

He  talked  with  Vanzetti  first.  At  the  time  he  talked  with  him  there 
was  present  Officer  LeBaron  of  Bridgewater,  Officers  Spear  and  Connolly 
of  Brockton,  Officers  Lawton  and  Davenport  of  West  Bridgewater,  and 
Orvis  Kinney  and  Simon  Johnson  both  of  West  Bridgewater. 

Q.  Will  you  tell  the  jury  what  talk  you  then  and  there  had  with  Van¬ 
zetti  ? 

Mr.  McAnarney.  If  your  Honor,  please,  that  I  object  to. 

That  is,  in  toto  unless  something  else  is  shown,  and  I  understand,  if 
your  Honor  please,  that  Mr.  Williams  has  in  mind  matters  that  were  inter¬ 
rogated  about  that  perhaps  should  not  be,  and  so  forth.  He  is  now  asking 
the  broad  question.  I  take  it  that  your  Honor  would  want  to  hear,  and 
we  ask  that  your  Honor  hear  Mr.  Williams’  claim  as  to  what  he  proposes 
to  show  here. 

[Conference  is  held  at  the  bench.] 

The  Court.  At  the  present  time  it  is  agreed  that  the  Court  has 
sufficiently  limited  the  testimony  to  the  particular  defendant  to  which  it 
was  applicable.  And  it  is  also  agreed  that  in  all  cases  hereafter  when  one 
defendant  saves  an  exception,  the  other  party  shall  be  entitled  to  one  also, 
excepting  in  those  cases  where  the  evidence  may  apply  only  to  one  defend¬ 
ant,  and  in  such  cases  the  counsel  taking  such  exception  shall  specifically 
call  the  attention  of  the  Court  to  the  fact  that  it  is  not  applicable  to  his 
client.  Up  to  the  present  time  in  all  cases  where  one  defendant  has  duly 
claimed  an  exception,  then  the  other  defendant  shall  be  entitled  also  to  the 
same  exception. 

Do  you  want  the  Chief  to  return  to  the  stand? 

Michael  E.  Steivart  ( Continued ) 

The  Court.  You  may  state  your  agreement,  if  you  please,  Mr.  Katz- 
mann,  so  that  it  may  be  a  part  of  the  record. 

Mr.  Katzmann.  It  is  agreed  between  the  Commonwealth  and  both 
of  the  defendants  that  in  response  to  the  question  put  to  the  witness  now 
upon  the  witness  stand,  Michael  E.  Stewart,  to  repeat  the  conversation 


441 


at  the  Brockton  Police  Station  between  himself  and  the  defendant  Van- 
zetti  on  May  5,  1920,  he  would  give  the  following  questions  that  he  put  to 
the  defendant  Vanzetti  and  the  following  answers  which  the  defendant 
Vanzetti,  as  the  witness  Stewart  would  testify,  made  to  those  questions. 

The  Court.  I  suppose  it  is  also  agreed  that  the  testimony  should 
have  exactly  the  same  effect  as  evidence  as  though  the  witness  himself 
testified  to  it  on  the  witness  stand  ? 

Mr.  McAnarney.  That  is  correct. 

Mr.  Katzmann.  Mr.  Stewart,  you  may  sit  down,  if  you  want  to. 
(The  witness  leaves  the  stand.) 

Mr.  Katzmann.  (Reading) 

“I  am  going  to  ask  you  some  questions.  You  are  under  arrest 
“for  crime.  You  are  not  obliged  to  answer  them  unless  you  see  fit, 
“and  if  you  do,  what  you  say  may  be  later  used  against  you. 

“Q.  What  is  your  nationality?  A.  Italian. 

“Q.  What  is  your  name?  A.  Bartolomeo  Vanzetti. 

“Q.  Can  you  write  it  for  me?  A.  Yes. 

(And  the  defendant  Vanzetti  then  wrote  it) 

“Q.  How  old  are  you?  A.  32. 

“Q.  Where  do  you  live?  A.  35  Cherry  Street,  Plymouth.” 

The  witness  Stewart  would  testify  that  he  then  said : 

“It  was  at  that  point  I  warned  the  defendant.  I  had  asked  him 
“some  questions  previous  to  the  warning.” 

Then  we  skip  to  my  page  226,  top  of  the  page — middle  of  the  page, 
rather.  Question  by  Chief  Stewart  to  the  defendant  Vanzetti:  (Reads.) 
“Q.  What  is  your  business?  A.  Am  fish  peddler. 

“Q.  Were  you  in  West  Bridgewater  tonight?  A.  I  think  so. 
I  am  not  sure.  I  am  not  acquainted. 

“Q.  Who  was  with  you?  A.  My  friend. 

“Q.  Who  is  he?  A.  Nicola  Sacco. 

“Q.  What  were  you  doing  in  West  Bridgewater?  A.  I  went 
to  Bridgewater  to  see  my  good  friend. 

“Q.  Who  is  your  friend  in  Bridgewater?  A.  Poppy. 

“Q.  What  is  his  first  name?  A.  That  is  not  his  name.  I 
don’t  know  his  name.  They  call  him  just  “Poppy”,  what  you  call  a 
nickname. 

“Q.  Where  does  he  live  in  Bridgewater?  A.  I  don’t  know. 

“Q.  How  long  have  you  known  him?  A.  A  long  time.  I 
worked  with  him  in  the  cordage  company  in  Plymouth. 

“Q.  How  long  did  you  work  with  him?  A.  About  two  years. 

“Q.  And  you  don’t  know  his  name?  A.  They  call  him  “Pop¬ 
py.”  He  is  a  strong,  big  man ;  wears  a  blue  shirt. 

“Q.  When  did  you  leave  Plymouth?  A.  Sunday  morning. 

“Q.  What  time?  A.  Half  past  nine  train. 

“Q.  Where  did  you  go?  A.  Boston. 

Q.  Where  did  you  go  in  Boston?  A.  What  do  you  mean? 

Q.  Who  did  you  go  to  see  in  Boston?  A.  Nobody.  I  go  to 
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see  my  friend  in  South  Stoughton. 

Q.  Do  you  mean  Sacco?  A.  Yes.  He  is  going  to  Italy. 
I  get  a  letter  from  him,  and  he  asked  me  to  come  as  he  is  going  to 
Italy  soon.  I  did  go  to  his  house  I  think  Monday,  I  am  not  sure.” 
The  Court.  As  I  have  already  told  you  several  times,  gentlemen, 
this  has  no  relevancy  whatsoever  against  Sacco.  This  can  only  be  consid¬ 
ered  at  the  present  time  against  the  utterer,  that  is,  the  defendant  Van- 
zetti. 

“Q.  Where  did  you  stay  Sunday  night?  A.  I  don’t  remem¬ 
ber.  Maybe  I  go  to  his  house. 

Q.  Don’t  you  know  whether  you  went  to  his  house  Sunday  or 
Monday?  A.  I  think  Monday. 

Q.  You  stayed  at  his  house  Monday  night?  A.  Yes,  I  think 
so. 

Q.  Monday  night,  and  all  day  Tuesday  and  Wednesday?  A. 

Yes. 

Mr.  Moore.  Pardon  me  just  a  second. 

[Mr.  Moore  and  Mr.  Katzmann  confer.] 

Mr.  Katzmann.  If  your  Honor  please,  I  have  just  read  the  answer 
in  response  to  the  question,  “You  stayed  at  his  house  Monday  night?” 
Answer,  “Yes,  I  think  so.”  Then  I  read  the  next  question  as  it  is  in  my 
copy,  “Monday  night,  and  all  day  Tuesday  and  Wednesday,”  with  the 
answer,  “Yes.”  Mr.  Moore’s  copy,  instead  of  reading,  “Monday  night, 
and  all  day  Tuesday  and  Wednesday,”  reads,  “Tuesday  and  all  day  Tues¬ 
day  and  Wednesday.” 

The  Court.  The  best  way,  under  those  circumstances,  would  be  to 
have  the  stenographer  who  took  the  evidence,  or  the  statement,  whenever 
they  were  taken,  and  find  out  what  his  original  notes  show. 

Mr.  Katzmann.  I  will  do  that. 

The  Court.  Unless  you  can  agree.  If  you  can’t  in  my  judgment, 
you  better  have  the  stenographer  here. 

Mr.  Katzmann.  I  will  adopt  that  suggestion,  your  Honor.  (Reads.) 

“Q.  What  time  did  you  leave  Stoughton  to  go  and  see  ‘Poppy’? 
A.  Maybe  half  past  three. 

“Q.  How  did  you  go?  A.  Electric  car.” 

Mr.  Moore.  Pardon  me  again.  I  don’t  like  to  object  here  but  the 
copy  I  have  reads,  “What  time  did  you  leave  Stoughton  after  seeing  ‘Pop¬ 
py’?  Was  it  half  past  three?”  I  can’t  understand  these  contradictions; 
they  were  both  prepared  by  the  same  stenographer. 

The  Court.  Were  they  taken  at  the  same  time? 

Mr.  Moore.  Yes. 

The  Court.  Of  course,  if  one  was  written  one  time,  and  the  other 
was  a  transcript  of  the  notes,  I  can  then  see  wherein  there  might  be  a 
chance.  I  have  seen  stenographers  who  cannot  read  their  own  notes  after 
they  get  cold,  but  if  they  were  both  taken  at  the  same  time  they  ought 
to  be  both  exactly  alike. 
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Mr.  Moore.  I  suppose  they  sometimes  correct  one  and  not  the  other. 
Mr.  Katzmann.  The  question  I  read  to  you  was  from  my  copy,  and 
was:  (Reads.) 

“Q.  What  time  did  you  leave  Stoughton  to  go  and  see  ‘Poppy’  ? 
The  question  Mr.  Moore  has : 

“Q.  What  time  did  you  leave  Stoughton  after  seeing  ‘Poppy’? 
“A.  Maybe  half  past  three. 

“Q.  How  did  you  go?  A.  Electric  car. 

“Q.  Did  you  go  from  Stoughton  to  Bridgewater  on  the  same  car? 
A.  No.  I  go  on  another  car  to  here. 

“Q.  You  mean  Brockton?  A.  I  think  so.  There  were  lots 
of  lights. 

“Q.  How  long  did  you  ride  before  you  got  to  Bridgewater? 
A.  I  don’t  remember. 

“Q.  Where  did  you  get  off  the  car  after  you  left  Brockton  ?  A. 

I  don’t  know  the  place.  We  ride  a  long  time,  and  then  get  off  the  car. 
It  was  dark  there,  so  we  know  maybe  we  were  not  in  Bridgewater. 
Then  we  walk  to  find  some  place  where  there  was  some  Italian  people. 
“Q.  How  far  did  you  go?  A.  A  long  ways. 

“Q.  Two  miles?  A.  I  thinks  so. 

“Q.  What  did  you  do  then?  A.  Well,  we  come  to  a  square, 
and  it  was  lights.  I  say,  ‘Maybe  my  friend  is  sleeping,’  so  we  went 
back. 

“Q.  You  walked  back  again?  A.  Yes. 

“Q.  Why.  A.  Well,  it  was  a  nice  night,  so  we  walked  along. 
“Q.  You  said  you  walked  to  the  square.  How  did  you  know  it 
was  called  a  square?  A.  I  don’t  know  what  you  call  it,  but  I  see 
the  lights. 

“Q.  Who  paid  the  fares  on  the  electric  cars?  A.  My  friend. 
I  have  no  change. 

“Q.  Did  you  have  some  money?  A.  Yes,  some  bills — no 
change,  so  I  ask  my  friend  to  pay  for  me. 

“Q.  You  don’t  know  whether  you  were  in  Bridgewater  or  not? 
A.  No.  You  see,  I  never  been  there  before,  so  I  don’t  know  the 
place. 

“Q.  Did  you  see  a  motorcycle  that  night  in  West  Bridgewater” — 
Mr.  Moore.  I  object,  your  Honor,  to  that  question. 

The  Court.  Admitted.  Do  you  want  an  exception  to  that? 

Mr.  Moore.  Yes,  sir. 

The  Court.  You  may  have  it. 

Mr.  Katzmann.  I  will  read  the  question:  (Reads.) 

“Q.  Did  you  see  a  motorcycle  that  night  in  West  Bridgewater? 
A.  No. 

“Q.  Was  there  a  motorcycle  that  passed  you  while  walking” — 
Mr.  Moore.  The  same  objection. 

The  Court.  Certainly. 

Mr.  Katzmann.  (Reading.) 
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“A.  I  didn’t  see  it. 

“Q.  Are  you  sure  you  didn’t  see  a  motorcycle  near  where  you 
got  on  the  car  for  Brockton.” 

Mr.  Moore.  Exception,  your  Honor. 

The  Court.  Yes. 

Mr.  Katzmann.  (Reading.) 

“A.  No,  I  don’t  see. 

“Q.  Do  you  know  Mike  Boda?” 

Mr.  Moore.  The  same  exception. 

The  Court.  Exception  noted. 

Mr.  Katzmann.  (Reading.) 

“A.  No. 

“Q.  Do  you  know  Raphael  Coacci?” 

Mr.  Moore.  I  object  to  that,  your  Honor,  for  the  same  reason. 

The  Court.  Unless  there  is  some  connection  here  shown  with  Coacci, 
it  is  of  no  consequence,  Gentlemen,  whether  he  knew  him  or  not. 

Mr.  Katzmann.  (Reading.) 

“A.  No. 

“Q.  Have  you  been  to  the  Coacci  house  in  West  Bridgewater? 
A.  No.” 

Mr.  Moore.  Exception. 

The  Court.  Certainly. 

Mr.  Katzmann.  (Reading.) 

“Q.  Do  you  know  Ericol  Parochi?” 

Mr.  Moore.  The  same  objection,  your  Honor. 

Mr.  Katzmann.  I  am  willing  to  waive  that,  and  the  next  question. 
The  Court.  Is  there  any  connection  at  all,  so  far  as  Coacci’s  name 
is  concerned?  There  is  no  connection  that  I  recall  at  the  present  time, 
and,  unless  there  is,  you  will  give  it  no  consequence.  It  is  simply  a  part 
of  this  conversation. 

Mr.  Katzmann.  I  will  waive  the  next  question  too. 

Mr.  Moore.  You  will  not  read  that? 

Mr.  Katzmann.  No.  (Reading.) 

“Q.  Were  you  ever  in  Hyde  Park?  A.  No. 

“Q.  Were  you  ever  in  Needham?  A.  No. 

If  the  witness  Stewart  were  on  the  stand  he  would  now  testify  that 
the  defendant  Vanzetti  was  at  this  point  taken  back  to  his  cell,  and  another 
man  was  brought  in,  and  that  after  Chief  Stewart  had  a  talk  with  this 
other  man,  the  defendant  Vanzetti  was  again  brought  back  to  him,  and  he 
asked  him  the  following  questions, — questions  of  the  defendant  Vanzetti : 
Mr.  Katzmann.  (Continues  reading.) 

“Q.  Do  you  remember  that  when  you  left  the  car  in  West  Bridge- 
water,  Sacco  said' you  were  in  Elm  Square? 

“A.  No. 

“Q.  Did  you  see  Sacco  go  to  a  sign  board,  and  when  he  came  back 
he  said  he  was  in  Elm  Square?  A.  No.  We  didn’t  look  at  the  sign. 
I  saw  no  sign. 

“Q.  Do  you  still  say  that  you  were  never  in  West  Bridgewater 
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before  that  night?  A.  No,  I  don’t  remember  to. 

“Q.  You  are  sure  you  have  seen  no  motorcycle  in  West  Bridge- 
water  tonight?  A.  No. 

Mr.  Moore.  Object  for  the  same  reason. 

Mr.  Katzmann.  (Reading.) 

“A.  No,  I  have  seen  no  motorcycle. 

Mr.  Moore.  Exception  noted? 

The  Court.  Certainly. 

Mr.  Katzmann.  (Reading.) 

“Q.  And  you  don’t  know  Mike  Boda? 

Mr.  Moore.  Objection. 

The  Court.  Exception  noted. 

Mr.  Moore.  I  have  lost  the  pages.  You  jumped  a  couple  of  pages. 
Mr.  Katzmann.  I  skipped  those  questions.  (Reading.) 

“Q.  And  you  don’t  know  Mike  Boda? 

Mr.  Moore.  The  same  objection. 

The  Court.  Certainly,  exception  noted. 

Mr.  Katzmann.  (Reading.) 

“A.  No. 

“Q.  Sacco  says  you  came  to  his  house  Tuesday,  is  that  right? 
A.  Well,  maybe.  I  don’t  remember,  that  is  the  difficulty.” 

I  think  that  was  the  whole  conversation. 

Mr.  Moore.  I  would  like,  your  Honor,  specifically  to  take  exception 
on  behalf  of  the  defendant  Sacco,  and  that  your  Honor  instruct  the  jury 
this  conversation  relates  in  no  wise  to  the  defendant  Sacco. 

The  Court.  I  have  already  instructed  the  jury  to  that  effect. 

Mr.  Katzmann.  It  is  agreed,  if  your  Honor  please,  that  Chief  Stew¬ 
art,  the  same  night  at  the  Brockton  police  station,  asked  the  following 
questions  and  received  the  following  answers  from  the  defendant  Sacco, 
and  that  my  reading  of  them  is  to  have  the  same  force  and  effect  as  if  Mr. 
Stewart  on  the  stand  testified  that  he  asked  these  questions  and  received 
these  answers.  It  has  the  same  force  and  effect  as  evidence. 

Mr.  Katzmann.  (Reads  as  follows:) . 

“My  name  is  Stewart.  I  am  a  police  officer.  I  am  going  to  ask 
“you  some  questions,  which  you  are  not  obliged  to  answer,  and  if  you 
“do  answer,  what  you  say  may  be  used  against  you  in  court.” 

“Q.  What  is  your  name?  A.  Nicola  Sacco. 

“Q.  Can  you  write  it?  A.  Yes. 

“Q.  Where  do  you  live?  A.  South  Stoughton. 

“Q.  Where  do  you  work?  A.  3-K. 

“Q.  How  long  have  you  worked  there?  A.  About  two  years. 

“Q.  Do  you  know  Bartolomeo  Vanzetti?  A.  Yes,  he  is  my 

friend. 

“Q.  Was  he  visiting  at  your  home  today?  A.  Yes.  He  came 

to  my  house  Tuesday. 

“Q.  Were  you  in  West  Bridgewater  tonight?  A.  I  think  so. 
I  am  not  sure.  I  don’t  know  the  place. 
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“Q.  What  time  did  you  leave  your  house?  A.  After  supper. 
“Q.  What  time  was  that?  A.  Maybe  half  past  six. 

“Q.  What  did  you  go  to  West  Bridgewater  for? 

“A.  My  friend,  Mr.  Vanzetti,  go  to  see  his  friend,  and  he  asked 
me  to  come. 

“Q.  Who  is  his  friend?  A.  I  don’t  know.  I  never  see  him. 
“Q.  Did  you  see  him  tonight?  A.  No.  We  ride  a  long  ways, 
and  get  off  the  car  at  Elm  Square. 

“Q.  How  did  you  know  it  was  Elm  Square?  A.  I  read  the 
sign. 

“Q.  What  did  you  then?  A.  We  walked  a  long  ways.  We 
go  to  the  square.  My  friend  says  we  is  too  late,  maybe  his  friend 
sleeping.  So  we  walk  back. 

“Q.  How  far  did  you  walk?  A.  I  don’t  know.  It  was  a  long 
way. 

“Q.  Were  you  ever  in  Bridgewater?  A.  Once  I  go  to  ask 
for  a  job. 

“Q.  How  did  you  go.  A.  On  the  train. 

“Q.  Were  you  ever  in  West  Bridgewater  before  tonight?  A. 
No. 

“Q.  Who  were  the  men  on  the  motorcycle  tonight  in  West  Bridge- 
water  ? 

Mr.  Moore.  I  object,  your  Honor.  I  reserve  an  exception. 

The  Court.  What  was  the  question  ? 

Mr.  Katzmann.  “Who  were  the  men  on  the  motorcycle  tonight  in 
West  Bridgewater.” 

The  Court.  What  is  the  answer? 

Mr.  Katzmann.  “A.  I  no  see  any  motorcycle.” 

The  Court.  That  may  stand. 

Mr.  Moore.  Reserve  an  exception. 

Mr.  Katzmann.  (Reading  resumed.) 

“Q.  Weren’t  you  with  some  men  on  a  motorcycle  tonight?” 

Mr.  Moore.  Objection. 

Mr.  Katzmann.  (Reading.) 

“A.  No,  I  no  see.” 

The  Court.  Exception  noted. 

Mr.  Katzmann.  (Reading.) 

“Q.  Do  you  know  Mike  Boda?” 

Mr.  Moore.  The  same  objection,  your  Honor. 

The  Court.  Exception  noted. 

Mr.  Katzmann.  (Reading.) 

“A.  No. 

“Q.  Ferruccio  Coacci?” 

Mr.  Moore.  The  same  objection  and  exception. 

The  Court.  Yes. 

Mr.  Katzmann.  (Reading.) 

“A.  No. 
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The  Court.  The  same  thing  applies  with  reference  to  Coacci  here 
as  I  told  you  with  reference  to  the  alleged  statements  that  were  made  by 
Vanzetti.  At  the  present  time  Coacci  has  absolutely  nothing  to  do  with 
this  case.  I  might  also  again  suggest  to  you,  while  counsel  are  conferring, 
that  this  evidence  can  be  considered  at  the  present  time  only  against  the 
defendant  Sacco.  It  has  no  relevancy  whatsoever  against  the  defendant 
Vanzetti. 

Mr.  Moore.  If  your  Honor  please,  the  matter  that  Mr.  Katzmann — 

The  Court.  I  can’t  hear  you  Mr.  Moore. 

Mr.  Moore.  The  matter  that  Mr.  Katzmann  is  going  to  read  I  now 
feel  is  objectionable.  It  is  rather  difficult  to  explain  the  reasons  without 
going  into  more  discussion  than  I  care  to — 

The  Court.  Step  to  the  desk. 

(Conference  at  the  Bench) 

Mr.  Moore.  I  will  take  an  exception  to  this  last  question. 

The  Court.  What  you  object  to  I  think  you  may  so  state  to  the 
Court  that  I  may  know  what  questions  in  fact  you  are  objecting  to. 

Mr.  Katzmann.  [Reading.] 

“Q.  You  had  a  revolver  in  your  pocket  when  arrested?” 

Mr.  Moore.  Objection. 

The  Court.  Admitted. 

Mr.  Moore.  Exception. 

The  Court.  Exception  noted. 

Mr.  Katzmann.  [Reading.] 

“A.  Yes. 

Q.  Why  did  you  carry  it?” 

Mr.  Moore.  The  same  objection. 

The  Court.  Exception  noted  and  allowed. 

Mr.  Katzmann.  [Reading.] 

“A.  To  protect  myself.  Lots  of  bad  men. 

Q.  Why  did  you  carry  so  many  cartridges,  shots?” 

Mr.  Moore.  Objection. 

The  Court.  Allowed,  and  exception  noted. 

Mr.  Katzmann.  [Reading.] 

“A.  Well,  I  think  I  go  to  see  my  friend.  We  go  into  the  woods 

and  fire  them. 


Q.  Who  is  your  friend?  A.  Not  my  friend;  Mr.  Vanzetti’s 
friend. 

Q.  You  are  sure  you  don’t  know  Mike  Boda?” 

Mr.  Moore.  Same  objection. 

The  Court.  You  may  answer.  Exception  noted. 

Mr.  Katzmann.  [Reading.] 

“A.  I  don’t  know  him. 


Q.  Where  did  you  go  on  the  car  when  you  left  West  Bridge- 
water?  A.  I  don’t  know  the  place.  We  ask  the  lady  for  the 
place.  The  car  stop,  and  wre  get  on.” 
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“Q.  Are  you  married?  A.  Yes. 

“Q.  How  long  have  you  been  in  this  country? 

“A.  About  eleven  years. 

“Q.  Where  did  you  get  the  revolver  you  had?” 

Mr.  Moore.  Same  objection. 

The  Court.  Admitted.  Exception  noted. 

Mr.  Katzmann.  (Reading.) 

“A.  I  buy  a  long  time  ago. 

“Q.  Where?” 

Mr.  Moore.  Objection. 

The  Court.  Admitted,  and  exception  noted. 

Mr.  Katzmann.  (Reading.) 

“A.  Near  Hanover  Street  in  Boston.  I  don’t  know  the  name. 

“Q.  You  are  sure  you  saw  no  motorcycle  in  West  Bridgewater 

tonight ?” 

Mr.  Moore.  Same  objection. 

The  Court.  Admitted.  Exception  noted. 

Mr.  Katzmann.  (Reading.) 

“A.  No,  I  no  see.” 

(Michael  E.  Stewart  again  takes  the  witness  stand,  and  his  examina¬ 
tion  is  resumed  as  follows:) 

The  most  of  the  Vanzetti  conversation  he  wrote  out  as  he  talked,  the 
conversation  with  the  defendant  Sacco  he  wrote  either  that  night  or  the 
next  morning,  it  is  not  clear  to  him  which.  He  wrote  them  down  in  long 
hand. 

Q.  At  any  time  did  you  receive  through  Captain  Proctor  any  shells? 

A.  There  were  four  shells. 

Mr.  Moore.  I  object,  if  your  Honor  please. 

The  Court.  You  may  answer  Yes  or  No. 

Mr.  Moore.  Exception. 

A.  [Continued]  Indirectly,  yes. 

Cross-Examination. 

[By  Mr.  McAnarney.]  He  wrote  out  some  of  it  that  night,  some  time 
after  midnight,  he  would  judge.  The  other  part  of  it  he  finished  around 
nine  o’clock  in  the  morning  of  the  next  day,  substantially  writing  from 
recollection  what  was  said  the  night  before.  He  destroyed  his  original 
notes.  He  rewrote  his  original  notes  and  then  destroyed  the  originals. 

Q.  Well,  when  you  rewrote  this,  Mr.  Stewart,  do  you  want  us  to 
understand  you  rewrote  it  just  as  you  took  the  notes,  just  as  you  put  the 
questions  and  the  answers  that  night?  A.  Yes,  sir. 

He  was  writing  on  the  side  of  a  chair. 

Q.  Do  you  now  think  that  you  wrote  fully  each  answer,  as  fully  as, — 
each  question  as  fully  as  it  appears  there?  A.  I  do. 
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George  T.  Kelley 

Called  by  The  Commonwealth,  testified  as  follows: 

He  lives  at  Stoughton,  and  is  superintendent  of  the  Shoe  Factory 
known  as  the  3-K  Factory  at  Stoughton.  He  knows  the  defendant  Nicola 
Sacco  and  has  known  him  for  10  or  12  years.  He  (Sacco)  was  employed  at 
the  3-K  Shoe  Factory  in  Stoughton  in  the  early  spring  and  summer  of  1920. 
He  (Sacco)  had  been  employed  possibly  6  or  8  months  prior  to  April  15th, 
1920.  He  was  first  employed  in  the  capacity  of  edge  trimmer,  then  he 
worked  taking  care  of  the  boiler  nights  part  time,  not  staying  all  night  but 
part  time.  He  was  trimming  edges  in  April  of  1920.  He  lived  at  Stoughton 
a  very  short  distance  east  of  the  factory,  his  house  is  in  sight  from  the 
factory,  his  home  was  owned  by  the  father  of  the  witness.  The  witness 
lived  approximately  a  hundred  feet,  a  little  more,  from  the  house  occupied 
by  the  defendant  Sacco.  The  home  of  the  witness  is  on  the  main  road  and 
the  house  where  Sacco  lived  stands  back  a  little. 

He  remembers  the  week  in  which  Tuesday,  April  15th  1920  occurred. 
Sacco  did  not  work  on  April  15th,  1920.  He  did  not  work  at  the  factory 
at  any  time  on  April  15th,  1920.  Witness  had  had  some  talk  with  him 
prior  to  that  day  about  his  being  absent  some  day  during  the  week.  Wit¬ 
ness  does  not  remember  what  day  it  was.  It  was  either  Monday  or  Tues¬ 
day,  or  thereabouts,  it  was  not  any  later  than  Tuesday. 

Sacco  said  that  he  would  like  to  have  one  day  off  that  week  in  order 
to  go  in  to  see  the  Consul  in  regard  to  passports.  The  witness  told  Sacco 
at  that  time  that  if  he  was  caught  up  he  might  have  the  day  off.  At  that 
time  there  was  no  mention  of  the  day.  It  went  along  about  Wednesday  and 
Sacco  came  to  him  (to  the  witness)  and  said  that  he,  Sacco,  was  going 
in  tomorrow,  that  would  be  Thursday,  and  if  possible  would  be  back  again 
to  his  work  Thursday,  to  which  witness  said — “Very  well.”  Now  on 
Friday  morning  the  witness  went  to  him— 

He  did  not  come  back  to  the  factory  Thursday.  Friday  morning  the 
witness  went  to  Sacco  early  and  asked  Sacco  how  he  got  along,  and  Sacco 
told  him,  the  witness,  that  he  was  trying  to  get  back  Thursday  but  that  on 
account  of  the  crowd  that  was  there  waiting  for  passports  it  was  impos¬ 
sible  for  him  to  get  out  so  that  he  could  get  back  to  work  Thursday  after¬ 
noon,  and  witness  said  “All  right”,  and  there  was  nothing  more  then  said 
about  why  he,  Sacco,  was  not  to  work,  or  anything  about  it.  The  witness 
took  the  excuse  as  being  all  right. 

This  was  the  only  day  that  week  Sacco  was  out.  He  worked  all  day 
Tuesday,  April  13th,  1920.  There  were  times  when  Sacco  wore  a  cap, 
there  were  other  times  that  he  wore  a  hat.  Witness  has  seen  him  wearing 
a  dark  cap.  He  does  not  know  as  he  could  describe  it  in  detail,  outside  of 
knowing  that  it  was  a  dark  cap.  Witness  has  said  that  it  was  of  a  salt  and 
pepper  design. 

Q.  What  have  you  seen  in  regard  to  this  cap,  if  anything?  A. 
Nothing  more  than  coming  in  to  work  and  hanging  it  up  on  a  nail. 

Q.  What  can  you  tell  us  in  regard  to  its  condition?  As  to  whether 
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it  was  old  or  new,  clean  or  dirty?  A.  Why,  I  should  say  it  was  natu¬ 
rally  dirty. 

Q.  I  wish  you  would  look  at  what  has  been  introduced  for  identifica¬ 
tion  as  No.  11.  and  let  me  ask  you,  to  the  best  of  your  recollection,  knowl¬ 
edge  and  belief,  if  that  cap  is  alike  in  appearance  to  the  cap  that  you  have 
described  as  being  worn  by  Sacco  ?  A.  [Witness  examines  cap.]  The 
only  thing  I  could  say  about  that  cap,  Mr.  Williams,  from  hanging  up  on  a 
nail  in  the  distance,  it  was  similar  in  color.  As  far  as  details  are  con¬ 
cerned,  I  could  not  say  it  was. 

Q.  You  have  been  shown  that  cap  before?  A.  Yes,  sir.  Of 
course,  you  realize  that  inside  there  [indicating]  the  ear  lappers,  and  so 
forth,  I  never  had  any  way  of  examining  that  cap  to  see  if  the  ear  laps 
were  in  there.  The  only  method  I  had  of  looking  at  the  cap  from  observa¬ 
tion  was  if  it  hung  up  on  a  nail  somewhere,  just  passing  by  and  knowing 
whether  it  was  black,  white  or  green. 

Q.  Do  you  know  if  anything  had  happened  to  Sacco’s  cap  by  reason 
of  it  being  hung  up  on  a  nail?  A.  By  reason  of  what  might  occur? 

Q.  Do  you  know  if  anything  had  ocurred  to  his  cap  by  reason  of 
being  hung  up  on  a  nail?  A.  No,  sir. 

Q.  Have  you  examined  the  lining  of  this  cap?  A.  I  did. 

Q.  What  do  you  notice  to  be  the  condition  of  the  lining?  A. 
Torn. 

Q.  Do  you  know  a  man  named  Orcianni?  A.  Yes,  sir. 

Q.  When  did  you  first  see  him  to  know  him? 

Mr.  Moore.  I  object,  your  Honor. 

A.  I  was  introduced  to  him  one  night. 

Mr.  Katzmann.  Wait,  there  is  an  objection. 

Mr.  Williams.  I  beg  your  pardon. 

The  Court.  You  may  answer. 

Mr.  Moore.  Save  an  exception. 

The  Witness.  I  was  introduced  to  him  one  night,  by  Mr.  Sacco. 

Q.  Where?  A.  In  the  back  of  my, — or  in  his  yard. 

Q.  Whose  yard?  A.  Mr.  Sacco’s. 

Q.  Do  you  know  what  night  it  was?  A.  Well,  it  was  a  Monday 
or  a  Tuesday  night,  previous  to  the  arrest,  I  think. 

Q.  Do  you  know  what  day  the  arrest  was?  A.  No,  I  do  not. 

Q.  Did  you  see  or  notice  anything  that  Orciani  had  with  him  that 
night  while  he  was  in  Sacco’s  presence? 

The  Court.  Just  one  minute.  I  do  not  know  what  you  are  intend¬ 
ing  to — 

Q.  Did  you  see  anything  of  a  motorcycle  that  night?  A.  Yes, 
sir. 

Mr.  Moore.  I  object,  your  Honor. 

Q.  Did  Sacco  say  anything  about  it? 

Mr.  Moore.  Save  an  exception. 

The  Court.  Is  this  the  statement  of  the  defendant  in  regard  to  a 
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motorcycle? 

Mr.  Williams.  Yes. 

The  Court.  You  may, — when  was  it? 

Mr.  Williams.  Two  days  or  so  before  the  arrest.  There  was  an 
objection,  I  understand,  to  my  previous  question.  I  did  not  hear  it  clearly. 
The  witness  has  answered.  Perhaps  we  better  go  back,  if  your  Honor 
please.  There  was  an  objection. 

(The  question  was  read  as  follows : 

Q.  Did  you  see  anything  of  a  motorcycle  that  night?  A. 

Yes.”) 

The  Court.  The  answer  may  stand. 

Mr.  Moore.  Save  an  exception. 

The  Court.  That  is,  “Yes,  sir,”  he  saw  a  motorcycle.  That  may 
stand. 

Mr.  Williams.  What  was  the  next  question? 

(The  question  is  read  as  follows: 

“Q.  Did  Sacco  say  anything  about  it?) 

The  Court.  You  may  answer. 

The  Witness.  He  made  no  comment  on  the  motorcycle  until  I  asked 

him. 

The  Court.  What  did  he  say?  What  did  you  say;  what  did  he 
say?  He  is  entitled  to  have  just  what  the  conversation  was. 

The  Witness.  Yes,  sir.  I  asked  him  why  he  didn’t  wear  an  over¬ 
coat. 

Q.  Asked  who?  A.  Sacco.  On  account  of  its  being  a  cool  night, 
on  account  of  riding  in  a  motorcycle  I  asked  him  why  he  didn’t  have  an 
overcoat.  He  said  he  did  not  intend  to  ride  home  with  it,  but  he  went  to 
see  his  friend,  who  brought  him  home  in  the  motorcycle. 

Q.  Do  you  know  to  whom  he  was  referring  when  he  said  “his 
friend”?  A.  Orciani. 

Q.  Was  Orciani  there  at  the  time?  A.  Yes,  sir,  he  was  there. 
He  introduced  me  to  him. 

Q.  Did  you  see  that  motorcycle  at  or  around  the  factory  of  at  or 
around  Sacco’s  house  before  Sacco’s  arrest?  Let  me  ask  you,  first,  was 
there  anything  about  the  motorcycle,  was  there  any  way  you  could,  that 
you  can  describe  that  particular  motorcycle,  did  it  have  any  attachments 
to  it  by  which  you  can  describe  it?  A.  Only  a  side  car. 

Mr.  Moore.  I  object. 

Mr.  Williams.  It  hadn’t?  There  was  an  objection. 

The  Court.  You  may  answer. 

Mr.  Moore.  Reserve  an  exception. 

The  Court.  This  motorcycle  around  the  defendant  Sacco’s  house, — 
you  may  answer. 

Q.  You  saw  it  at  the  defendant  Sacco’s  house?  A.  Yes. 

The  motorcycle  was  red.  He  again  saw  a  red  motorcycle  with  a  side 
car  at  Sacco’s  house  before  Sacco’s  arrest,  he  would  say  that  it  was  the 
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day  prior  to  his  arrest.  “That  would  be  Tuesday  or  Wednesday,  as  I  recol¬ 
lect  it  now.  Mr.  Williams,  of  course,  I  am  not  absolutely  sure  on  days, 
you  understand,  but  it  was  the  early  part  of  the  week  that  that  motorcycle 
was  there.” 

He  does  not  recall  the  day  of  the  week  that  Sacco  was  arrested. 

Q.  Could  your  recollection  be  refreshed  by  my  stating  the  day  the 
testimony  shows  he  was  arrested?  A.  Yes. 

Mr.  Williams  then  stated :  “It  is  agreed  here  he  was  arrested  on 
Wednesday,  the  5th  day  of  May,  late  in  the  evening. 

Q.  Now,  does  that  help  you  to  recall  the  time  you  saw  that  motor¬ 
cycle  standing  there?  A.  I  should  say  that  motorcycle,  to  the  best  of 
my  recollection,  was  there  Wednesday  afternoon. 

It  was  there  the  greater  part  of  the  afternoon.  He  did  not  see  it 
leaving  the  yard.  It  was  about  seven  o’clock  in  the  evening  the  last  time 
he  saw  it  that  day.  The  number  was  861.  He  saw  the  motorcycle  there 
twice,  possibly. 

Q.  And  have  you  told  us  about  those  two  times?  A.  I  have  an¬ 
swered  one  question  in  regard  to  the  date  I  saw  the  motorcycle.  Yes,  I 
have,  the  time  of  being  introduced  to  him  and  also  the  date  of  the  motor¬ 
cycle  being  there. 

To  the  best  of  his  recollection,  the  last  day  was  Wednesday. 

Q.  Any  other  time  you  have  seen  the  motorcycle  there?  A.  I 
have  seen  it  several  times,  but  I  couldn’t  say  what  dates  they  were. 

Q.  Did  you  ever  get  on  or  in  the  motorcycle  yourself?  A.  Yes, 
sir. 

That  was  the  night  that  he  was  introduced  to  Orciani.  He  thinks  it 
was  a  Tuesday. 

Q.  Either  Monday  or  Tuesday?  A.  Yes. 

He  never  noticed  anybody  else  there  with  Sacco  at  the  time  the  motor¬ 
cycle  was  there. 

Mr.  Williams.  If  your  Honor  please,  I  offer  this  cap  in  evidence. 
It  has  been  marked  for  identification,  and  I  now  offer  it  as  an  exhibit. 
Mr.  Jeremiah  McAnarney.  I  object. 

The  Court.  I  would  like  to  ask  the  witness  one  question :  whether, — 
I  wish  you  would  ask  him,  rather, — according  to  your  best  judgment,  is 
it  your  opinion  that  the  cap  which  Mr.  Williams  now  holds  in  his  hand  is 
like  the  one  that  was  worn  by  the  defendant  Sacco? 

Mr.  Moore.  I  object  to  that  question,  your  Honor. 

The  Court.  [To  Mr.  Williams.]  Did  you  put  it?  I  would  rather 
it  come  from  Mr.  Williams.  Will  you  put  that  question? 

Q.  Mr.  Kelley,  according  to  your  best  judgment,  is  the  cap  I  show 
you  alike  in  appearance  to  the  cap  worn  by  Sacco?  A.  In  color  only. 

The  Court.  That  is  not  responsive  to  the  question.  I  wish  you 
would  answer  it,  if  you  can. 

The  Witness.  I  can’t  answer  it  when  I  don’t  know  right  down  in 
my  heart  that  that  is  the  cap. 

The  Court.  I  don’t  want  you  to.  I  want  you  should  answer  accord- 
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ing  to  what  is  in  your  heart. 

The  Witness.  General  appearance,  that  is  all  I  can  say.  I  never 
saw  that  cap  so  close  in  my  life  as  I  do  now. 

The  Court.  In  its  general  appearance,  is  it  the  same.  . 

The  Witness.  Yes,  sir. 

Mr.  Moore.  I  object  to  that  last  question  and  answer. 

The  Court.  You  may  put  the  question  so  it  comes  from  counsel 
rather  than  from  the  Court. 

Q.  In  its  general  appearance,  is  it  the  same?  A.  Yes. 

Mr.  Williams.  I  now  offer  the  cap,  if  your  Honor  please. 

The  Court.  Admitted. 

Mr.  Moore.  Save  an  exception. 

Mr.  McAnarney.  Save  an  exception. 

(The  cap  is  admitted  in  evidence  and  marked  “Exhibit  29.”) 

Mr.  Williams.  (Passing  Exhibit  29  to  the  jury.)  Notice  the  out¬ 
side  and  inside.  You  may  inquire. 

Cross-Examination  by  Mr.  Jeremiah  McAnarney. 

The  witness  is  in  the  company  with  his  father  and  employed  Sacco. 

Q.  How  long  do  you  say  he  had  been  working  for  you?  I  think  you 
said  six  or  seven  months.  I  do  not  know  as  I  understood  you.  A. 
That  was  previous  to  this  April  15,  1920. 

Q.  Wasn’t  he  working  there  in  1918?  Didn’t  he  go  to  work  for  your 
firm  in  1918?  A.  Possibly.  We  have  records  of  it,  but  I  am  not 
familiar  at  this  time  with  the  exact  year  in  which  he  was  hired. 

The  company  has  records  but  he  has  not  consulted  them.  He  does  not 
know  exactly  how  long  Sacco  has  worked,  no  exact  date. 

He  superintends  the  factory.  They  have  an  individual  foreman  in 
each  room.  Sacco  also  worked  at  one  time  as  a  night  watchman.  He 
does  not  recall  the  year.  It  was  in  the  winter. 

Q.  Now,  this  unfortunate  affair  occurred  along  in  April,  1920.  Was 
it  in  the  winter  of  1919  and  1920  that  he  worked  as  watchman  at  your 
factory  or  the  winter  before?  A.  I  am  of  the  opinion  it  was  the  win¬ 
ter  before. 

He  now  recalls  that  Sacco  worked  there  more  than  six  or  seven 
months. 

Relative  to  the  request  that  Sacco  made  during  the  week  of  April  15, 
1920,  the  witness  knew  at  that  time  that  Sacco’s  mother  had  recently  died 
in  Italy.  He  learned  from  Sacco  himself  that  his  mother  had  died. 

Sacco  told  him  that  his  mother  had  died,  that  he  was  very  sorry  to 
think  that  he  was  not  at  home  when  she  died.  That  they  had  wanted 
him  to  come  home  prior  to  her  death,  and  that  he  felt  now  that  as  long 
as  he  had  the  opportunity  that  he  would  go  home  while  his  father  was  still 
alive,  and  on  that  account,  that  was  the  reason  that  he  gave  the  witness  for 
going  home  at  that  particular  time  that  he  had  tried  to  make  arrangements 
for,  to  see  his  father  while  he  was  alive. 


454 


He  recalls  that  Sacco  stated  that  he  had  received  a  communication  at 
his  mother’s  death,  and  that  immediately  following  that  his  father  was 
very  poorly.  “In  fact  he  said  it  was  that  day  he  got  the  communication.” 

He  cannot  tell  how  long  before  April  15,  1920  this  was.  As  a  rough 
guess,  possibly  two  or  three  months,  and  that  is  only  guess-work. 

Q.  Did  you  see  a  letter  that  arrived?  A.  No,  sir.  That  is,  I 
don’t  recall  of  him  showing  me.  I  don’t  know  what  object  he  would  have 
to  show  it  to  me,  but  I  can’t  say  I  didn’t. 

Q.  Well,  again  placing  your  mind  on  dates  and  times  as  to  when  he 
told  you  his  mother  had  died,  go  back  to  the  last  week  in  March.  A. 

Yes. 

Q.  Do  you  recall  whether  or  not  that  wasn’t  the, — during  that  week 
that  he  did  not  work  on  account  of  his  mother’s  death,  receiving  the  news 
of  his  mother’s  death?  A.  I  couldn’t  say  to  be  positive  that  it  was 
exactly  those  dates. 

Q.  Oh,  did  you  mean  that  his  mother  had  died  two  or  three  months 
before  or  the  time  when  he  received  notice  of  his  mother’s  death?  Which 
did  you  mean?  A.  I  was  trying  to  think  it  was  the  time  he  received 
notice  of  his  mother’s  death,  that  it  was  that  time  I  speak  of,  but  I  am  not 
sure. 

Q.  Would  the  records  of  the  factory,  do  you  think,  or  would  they 
not,  show  the  day  he  did  not  work  on  account  of  this  news?  A.  No, 
the  records  would  not  show  it. 

Q.  That  wouldn’t  help  us?  A.  No.  It  is  piece  work.  They  do 
not  keep  a  piece  work  record. 

He  did  not  see  the  passport.  He  did  have  some  talk  with  Sacco  in 
regard  to  the  photographs  and  passport. 

Q.  Now,  tell  us  all,  please,  that  you  had, — any  conversation  with 
Sacco  bearing  on  what  you  have  told  us  about  his  efforts  to  go  home,  with 
reference  to  getting  off  that  day  to  go  in  about  his  photographs,  about  his 
passports.  Please  tell  us  all  you  remember.  A.  Do  you  want  me  to 
rehearse  what  I  just  previously  said? 

Q.  If  that  is  involved  in  it,  but  you  haven’t  told  anything  yet  about 
passports. 

The  Court.  This  all  relates  to  the  same  conversation  about  which 
the  witness  testified,  I  take  it. 

Mr.  Jeremiah  McAnarney.  It  may  be  another  conversation,  if 
your  Honor  please. 

Q.  By  your  conversation  with  him  with  reference  to — 

Mr.  Katzmann.  One  moment. 

The  Court.  Is  that  competent? 

Q.  [Continued.]  With  reference  to  passports  and  photographs — 

The  Court.  How  is  that  competent?  Only  the  entire  conversation 
at  the  time  inquiry  was  made.  In  other  words,  if  at  another  distinct  time 
there  was  a  talk,  that  would  not  be  competent.  That  would  be  clearly 
hearsay.  The  Commonwealth  has  not  gone  into  any  such  conversation  as 
that.  You  have  a  right  to  get  the  entire  conversation  that  took  place 
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between  the  parties  at  the  time  about  which  the  inquiry  was  made. 

Mr.  Jeremiah  McAnarney.  I  will  exhaust  that  first. 

Q.  If  this  conversation  that  you  have  already  gone  into,  if  anything 
was  said  in  regard  to  his  photograph  or  his  passport,  please  state  it. 
A.  Not  at  that  time.  The  conversation  with  regard  to  passports  and  the 
photographs  was  at  the  time  that  I  met  him  and  Orciani,  you  understand. 

Q.  How  long  before  his  arrest  was  it  that  he  had  that  talk  with  you  ? 
A.  Well,  it  wasn’t  very, — it  wasn’t  but  a  few  days. 

Sacco  showed  him  a  photograph  of  himself  and  wife  and  child. 

Q.  Did  he  say, — what  did  he  say  when  he  showed  you  the  photo¬ 
graph? 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

Mr.  Jeremiah  McAnarney.  I  assumed  your  Honor  would  exclude 

that. 

The  Court.  You  may  ask  him  if  he  had  any  talk  as  a  fact  with  the 
defendant  about  the  picture.  I  would  allow  your  putting  that. 

Q.  Now  Mr.  Kelley — 

The  Court.  But  in  the  Supreme  Court  ruling  you  can’t  go  into  con¬ 
versation,  but  you  can  inquire  about  the  fact. 

Mr.  Jeremiah  McAnarney.  I  see. 

Q.  Did  he,  as  a  fact,  have  a  conversation  with  you  about  this  photo¬ 
graph?  You  may  answer  that  yes  or  no.  A.  Yes. 

At  the  time  of  the  conversation  he  did  not  have  his  passport.  He  and 
Sacco  did  have  a  conversation  about  passports. 

Q.  About  when  was  it  he  spoke  with  you  last  about  passports? 
A.  The  Friday  morning  previous  to  the  shooting.  That  was  the  last  I 
heard  from  it, — following  the  shooting,  that  Friday  morning  following 
that  Thursday,  you  know,  of  the  South  Braintree  racket. 

Q.  Then  the  Friday  following  the  shooting, — if  the  shooting  was 
Thursday,  which  we  agree, — then  on  Friday  he  spoke  to  you  about  his 
passport?  A.  Yes.  There  had  been  some  conversation  previous  to 
that,  you  know,  leading  up  to  his  getting  away  for  that  Thursday. 

Q.  Now,  bringing  your  mind  back  to  the  condition  of  work  at  the 
factory,  you  have  testified  about  your  conversation  with  him  about  his 
getting  away.  A.  Yes. 

Q.  Do  you  recall  the  fact  that  he  had  a  fellow  help  him  and  that  he 
reported  to  you  or  some  one  in  your  factory  wondering  how  far  he  had  got 
ahead,  that  he  had  forty-eight  dozen  finished, — if  I  have  got  it  right? 
A.  Yes,  well — 

Q.  Do  you  recall  that?  A.  I  do  not  recall  that,  no,  sir.  But  I 
do  know  that  his  work  was  satisfactory  so  that  he  could  get  away. 

Q.  Then  he  had  it  all  arranged  that  his  work  was  done  up  so  close — ■ 
A.  Yes. 

Q.  — Wednesday  night  that  it  did  not  inconvenience  you,  his  going 
away  Thursday?  A.  That  is  right. 

The  witness  understood  from  his  conversation  with  Sacco  that  he 
(Sacco)  was  going  to  Boston  that  Thursday,  April  15,  1920,  to  get  this 
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photograph  and  going  to  try  to  get  his  passport. 

On  Friday  morning,  April  16,  1920,  he,  Sacco,  told  the  witness  that 
he  had  been  to  Boston,  also  why  it  was  that  he  did  not  get  out  Thursday 
early  enough  to  come  in  and  go  to  work.  Sacco  didn’t  tell  the  witness  on 
what  train  he  came  out  from  Boston  Thursday. 

Q.  Now,  preparatory  to  going  home  had  he  got  through  work  on  May 
5th,  the  day  of  his  arrest,  or  not?  A.  Well,  he  was  not  in  our  employ, 
as  I  recollect  it  now. 

He  could  not  have  been  out  of  their  employment  much  more  than  a 
week. 

Q.  Well,  was  it  more  than  three  days?  A.  I  could  not  say  that 
and  be  positive.  No,  I  could  not  say. 

He  thinks  the  record  would  show  when  Sacco  left  the  factory,  still  he 
would  not  be  sure  about  this. 

Sacco  was  employed  as  an  edge  trimmer  at  the  time  of  his  last  work 
for  the  factory. 

Q.  And  where  used  he  to  hang  his  cap  with  reference  to  where  he 
worked?  A.  Pretty  much  of  the  time, — that  is,  he  was  facing  south, 
and  this  post  with  a  nail  on  it  would  be  directly  in  back  of  him. 

When  they  are  busy  they  employ  about  one  hundred  and  twenty-five. 

Q.  When  you  were  going  the  way  you  were  last  April  or  May,  how 
many  did  you  employ?  A.  About  185. 

He  does  not  know  how  many  of  the  185,  wore  caps,  nor  how  many 
wore  check  caps,  nor  how  many  wore  plaid  caps,  nor  how  many  wore  caps 
with  checks  in  them,  nor  how  many  wore  gray  caps,  derby  hats,  or  soft 
hats.  Witness  was  of  the  opinion  that  Sacco  had  two  caps. 

Q.  Yes.  Now,  what  did  the  other  one  look  like?  A.  Well,  there 
is  a  question  on  that.  You  see — 

Q.  I  want  the  answer.  I  don’t  want  the  question.  A.  Well,  I 
don’t  know. 

Q.  Now,  he  wore  that  other  cap  to  the  shop,  didn’t  he?  A.  Yes. 

Q.  Well,  there  hasn’t  anyone  shown  you  the  other  one,  is  there,  or 
anything  that  looked  like  it?  This  is  the  only  one  you  have  seen  of  the  two 
he  wore?  A.  Why,  yes. 

Q.  Purporting  to  be  like  it?  A.  Yes. 

Q.  And  you  do  not  know  what  the  other  one  looked  like,  do  you? 
A.  I  do  now. 

Q.  I  thought  you  didn’t  a  minute  ago?  A.  Well,  that  is  only 
from  hearsay. 

Q.  Hearsay?  A.  It  isn’t  anything  I  remember.  It  is  what  my 

memory  has  been  refreshed  on. 

Q.  On  what?  A.  The  looks  of  the  cap. 

Q.  Which  cap?  A.  The  other  cap  you  speak  of  or  even  that  one 
[indicating] . 

Q.  The  other  one  is  the  one  I  want.  Tell  us  what  the  other  cap 
looked  like  if  you  remember.  A.  I  do  not  remember  what  it  did  look 
like. 
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Q.  Then  we  understand  each  other.  So  this  other  cap  which  he 
wore  in  the  factory,  you  do  not  remember  what  that  looked  like?  A. 
No. 

Q.  Do  you  remember  which  cap  he  was  wearing  along  last  April? 
Mr.  McAnarney.  I  mean  April  when  he  was  arrested. 

A.  No,  no,  sir. 

Mr.  Katzmann.  You  do  not  mean  last  April? 

The  Witness.  No,  sir,  I  do  not  remember. 

Q.  You  do  not  remember  which  cap  he  was  wearing  then?  A. 
No,  sir. 

Q.  Is  that  the  photograph  he  showed  you  [handing  photograph  to 
the  witness]  ?  A.  I  think  the  one  that  was  shown  me  was  smaller. 
It  was  a  smaller  affair  here. 

Q.  Was  it  that  grouping, — his  wife,  and  boy,  or  in  a  smaller  photo¬ 
graph?  A.  I  think  so. 

[The  picture  is  marked  “Exhibit  12  for  identification.”] 

The  picture  seen  by  the  witness  was  the  same  grouping  as  this,  only 
in  a  smaller  picture. 

[The  picture  is  admitted  as  a  chalk,  and  shown  to  the  jury.] 

Sacco  acted  as  night  watchman  at  the  factory  one  winter.  That 
would  be  cold  weather. 

The  witness  himself  did  not  have  a  conversation  with  Sacco  with  ref¬ 
erence  to  his  procuring  and  having  a  gun  with  him  while  he  was  acting 
as  watchman. 

Q.  Do  you  know  whether  your  father  did  or  not,  in  your  presence? 

A.  No. 

Q.  You  know  nothing  of  that?  A.  I  knew  he  had  one. 

Q.  Yes.  You  know  the  occasion  of  his  getting  one?  A.  No. 
Mr.  Katzmann.  One  moment. 

Q.  Personally,  do  you  know  the  occasion  of  why  he  got  that  revolver? 
Mr.  Jeremiah  McAnarney.  I  submit  that. 

Mr.  Katzmann.  I  object. 

The  Court.  How  is  that  competent? 

Mr.  Jeremiah  McAnarney.  In  view  of  the  fact  this  man  was  car¬ 
rying  a  revolver,  we  will  follow  the  connection,  showing  the  occasion. 

The  Court.  If  he  ever  saw  him  with  a  revolver? 

Mr.  Jeremiah  McAnarney.  He  has  said  so,  I  think. 

The  Witness.  I  never  saw  one,  no.  I  knew  he  had  one,  I  say. 

Q.  You  knew  he  had  one?  A.  I  knew  he  had  one. 

The  Court.  How  did  you  know  he  had  one,  if  you  never  saw  one? 
The  Witness.  Because  he  told  me  so.  He  told  me  he  had  it. 

Mr.  Katzmann.  I  ask  that  may  be  stricken  out. 

The  Court.  It  may  be. 

Q.  When  did  you  have  any  talk  with  him  about  revolvers?  I  want 
to  fix  the  time. 

Mr.  Katzmann.  One  moment.  I  object,  if  your  Honor  please. 
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The  Court.  So  far  as  that  is  concerned — 

Mr.  Jeremiah  McAnarney.  Bear  in  mind  I  am  cross-examining. 

The  Court.  That  may  all  be,  but  hearsay  is  not  competent  on  cross- 
examination.  You  may  inquire  of  the  fact  if  the  witness  knows  in  connec¬ 
tion  with  his  business  the  defendant  Sacco  had  a  gun. 

Mr.  Katzmann.  If  your  Honor  please,  I  would  like  to  press  my  ob¬ 
jection  in  view  of  the  answer  already  made.  The  witness  answered  spe¬ 
cifically  he  had  no  talk  with  him  about  procuring  a  gun. 

:The  Court.  If  he  still  says  that,  that  is  one  thing. 

Mr.  Jeremiah  McAnarney.  I  will  put  the  question  your  Honor  has 
suggested. 

Q.  If  in  connection  with  your  business  there  you  knew  Sacco  had 
a  gun,  what  was  the  fact, — did  you  or  did  you  not  know  in  connection  with 
his  business  and  your  business  there  that  Sacco  had  a  gun? 

The  Court.  The  main  question  is  this :  not  exactly  as  you  put  it, — 
whether  or  not  in  connection  with  Sacco’s  business,  as  a  part  of  his  duty, 
he  carried  a  gun. 

Q.  You  may  answer  that,  please.  A.  Well,  we  did  not  instruct 
him  to  carry  a  gun,  but,  as  a  rule,  night  watchmen  protecting  property  do 
have  guns. 

Mr.  Katzmann.  I  ask  that  be  stricken  out,  if  your  Honor  please. 

The  Court.  That  may  be.  The  other  may  stand. 

Q.  Specifically  in  regard  to  Sacco,  what  did  you  know  about  him? 
A.  I  never  knew  he  had  a  gun  for  the  use  of  protecting  the  factory. 

Q.  I  believe  you  said  something  about  you  knew  he  had  a  revolver 
or  a  gun?  A.  But  I  did  not  know  he  was  using  it  doing  his  duty.  That 
is  what  I  am  getting  at. 

Q.  Well,  in  what  way  did  you  know  Sacco  had  a  revolver?  A. 
He  told  me  so. 

Q.  When  was  that?  A.  That  I  don’t  know. 

The  witness  identifies  a  sheet  of  paper  as  being  in  the  handwriting  of 
Margaret  Kelley,  his  sister.  She  had  charge  of  the  payroll.  The  sheet  of 
paper  is  a  record  of  the  company’s  payroll  of  the  amounts  that  are  made 
by  Sacco  from  November,  1918,  until  May,  1920.  It  is  made  up  by  the 
week,  six  days  a  week.  The  witness  knew  that  paper  had  been  compiled. 

Relative  to  the  company’s  method  of  keeping  accounts,  the  witness 
said,  “I  would  say  it  would  be  practically  impossible  for  us  to  determine 
through  our  system  of  keeping  records  of  piece  help  what  days  they  are  in 
or  what  days  they  are  out.  If  one  is  out  a  complete  week  we  would  have 
a  record  of  that,  but  three  or  four  days,  why  it  would  simply  show  by  a 
smaller  week’s  pay  of  the  Saturday  previous  to  him  putting  in  his 
coupons.” 

While  Sacco  was  acting  as  night  watchman,  he  was  also  employed 
at  trimming  edges  in  the  day  time. 

Q.  So  that  he  worked  in  the  day  time  trimming  edges  and  nights  as 
night  watchman?  A.  Half  the  night,  yes,  sir. 
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This  covered  the  whole  winter  of  1918  and  1919.  He  is  not  clear  as 
to  the  exact  date  without  looking  it  up. 

Q.  Now,  anything  further  he  told  you  at  that  conversation?  I  wish 
you  would  kindly  place  your  mind  back,  if  you  can,  to  the  conversation 
\yhich  you  have  told  us  about  the  death  of  his  mother  and  the  condition 
of  his  father  and  the  passport  and  photograph.  Have  you  now  told  us  all 
he  said  there  that  you  can  recall?  A.  Well,  pretty  much. 

Q.  Was  there  anything  said  by  him  to  you  with  reference  to  how 
soon  he  could  get  through  and  not  inconvenience  you?  A.  Yes,  sir. 

Q.  Now,  tell  us  about  that.  What  did  he  say  then,  please?  A. 
It  was  in  regard  to  sailings  of  the  vessel,  as  I  understand  it  now.  There 
was  times  when  it  was  easier  to  go  than  others,  and  at  that  particular 
sailing,  whatever  the  date  was,  the  passport  was  made  out,  was  the  most 
convenient  for  him  to  go.  I  told  him  that  I  would  like  to  have  him  stay. 
He  was  a  good  workman  and  I  would  like  to  have  him  stay,  but  on  account 
of  his  father  being  very  ill  and  his  mother  having  died,  he  insisted  that  if 
it  did  not  inconvenience  me  a  great  deal  he  would  like  to  go  on  that  date, 
and  that  to  still  make  it  not  inconvenience  me  any  he  would  stay  and  work 
until  I  got  a  man  to  take  his  place,  which  I  did,  and  he  left  our  employ. 

Q.  May  first?  A.  About  that,  I  should  say. 

Q.  Well,  you  can’t  rely  on  this  sheet  that  is  made  up?  A.  No. 
Three  or  four  days  before  April  15,  1920,  Sacco  got  a  man  to  help  him 
out  in  his  work  and  got  it  up  ahead  so  that  he  could  go. 

Q.  Now,  having  that  in  mind,  Mr.  Kelley,  is  it  not  the  fact  that  Sacco 
told  you  he  would  go,  take  the  day  off,  as  soon  as  he  got  that  man  broke  in 
so  that  he  could  help  out?  Is  that  the  way  that  it  came  about  that  he  went 
in  on  this  day?  A.  I  can’t  recollect  any  particular  conversation.  Only 
I  do  know  that  it  was  the  understanding  with  him  and  I  that  the  work 
should  be  caught  up.  Now,  I  do  not  say  that  he  did  not  say  it.  The  only 
thing  is  I  do  not  recall  it. 

He  would  say  he  had  this  fellow  a  couple  of  weeks,  breaking  him  in, 
before  he  took  his  day  off  and  went  to  get  his  passport.  After  Sacco  got 
through  this  man  continued  on  as  an  edge  trimmer.  Sacco  was  the  one 
that  broke  him  in.  He  was  somewhat  of  an  edge  trimmer  before  he  came 
to  work,  but  not  in  the  class  of  Sacco  as  a  workman.  He  eventually  took 
Sacco’s  place. 

Q.  Now,  recalling  to  your  mind,  did  not  Sacco  tell  you  that  he 
wouldn’t  take  the  day  off  until  he  got  this  man  so  he  could  do  the  work? 
A.  I  couldn’t  say  to  that,  no.  The  understanding  was  that  the  work 
would  be  caught  up  or  he  would  not  go.  And  when  it  was  caught  up  I  wras 
willing  that  he  should  go. 

When  he  got  his  work  caught  up  he  took  that  day.  He  does  not  knov/ 
by  what  train  or  car  Sacco  left  Stoughton  the  morning  of  the  day  he  said 
he  was  going  to  Boston,  he  has  no  personal  knowledge.  He  does  not  know 
when  he  returned  back  to  Stoughton. 

Q.  Now  you  may  tell  us  how  steady  he  worked.  A.  The  position 
he  held  was  one, — what  they  call  a  “one-man  job.”  If  he  was  out,  the 
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work  blocked,  see.  You  understand  what  I  mean? 

Q.  Yes.  A.  Now,  he  was  a  very  steady  worker.  He  worked 
very  steady  from  seven  in  the  morning  until  quitting  time  at  night  and  was 
on  the  job  every  day  that  you  could  expect  any  healthy  man  to  work. 
There  was  times  when  he  was  two  or  three  hours  late  on  account  of  sick¬ 
ness,  but  outside  of  his  getting  through  and  talking  of  going  to  the  old 
country,  he  was  absolutely  on  the  job  every  day. 

Redirect  Examination. 

Q.  [By  Mr.  Williams]  The  day  he  was  out  was  the  15th  day  of 
April?  A.  Yes. 

Q.  Was  there  any  other  day  that  year,  Mr.  Kelley,  before  that  time? 
A.  Yes.  I  think  he  wTas  out  one  day  previous  to  that. 

Q.  And  when?  A.  It  wasn’t  very, — probably  a  week. 

Q.  About  the  week  before?  A.  I  think  so.  Still,  now,  I  am 
not — 

Q.  I  am  just  asking  for  your  recollection.  You  said  you  could  tell. 
A.  I  have  no  record  of  it  here.  It  is  just  simply  my  memory. 

Q.  What  makes  you  recall  he  was  out  about  a  week  before?  A. 
Simply  because  there  was  some  conversation  about  leaving  one  day  a  week 
or  half  a  day  and  working  along  keeping  up  the  work  until  I  got  a  man  to 
take  his  place.  He  and  I  had  an  agreement  he  should  take  and  get  out 
as  long  as  the  work  was  kept  up,  and  if  my  memory  serves  me  right,  after 
that  conversation  took  place,  why,  I  think  he  was  out  a  day  previous  to  that 
Thursday. 

Q.  That  was  as  far  as  you  recall  about  him  before?  A.  Yes. 

Q.  And  the  last  time  he  was  before  that,  he  was  out  during  the 
Christmas  week  of  1919?  A.  Yes. 

Q.  He  was  your  nearest  neighbor,  was  he?  A.  Yes. 

Recross-Examination. 

Q.  [By  Mr.  McAnarney]  Do  you  recall  whether  anything  was  said 
about  making  arrangements  for  disposing  of  his  goods  or  anything  in  that 
conversation  along  in  April,  or,  I  mean,  May  5th?  A.  You  have  just 
refreshed  my  memory  slightly.  I  think  there  was  something  said  about 
disposing  of  the  stuff. 

Q.  Well,  have  I  refreshed  you  all  I  can?  A.  As  far  as  I  know. 
You  see  it  is  pretty  hard  work  for  me, — to  go  back,  you  know. 

Q.  Mr.  Kelley,  do  you  recall  the  fact  whether  or  not  Sacco  was  sick 
at  Christmas  in  1919?  A.  That  was  the  reason  I  understood  why  he 
was  out. 

Sacco  lived  in  the  next  house  to  him. 

Q.  Don’t  you  know  he  was  ill?  A.  Yes. 

[Witness  examines  a  letter  passed  to  him  by  Mr.  McAnarney.] 

He  recollects  that  the  letter  was  shown  to  him  by  Mr.  Sacco  prior  to 
the  arrest  of  Mr.  Sacco,  but  how  near  to  the  date  of  arrest  he  could  not  say. 
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Q.  Were  you  shown  any  other  letter  purporting  to, — well,  were  you 
shown  any  other  letter  by  Sacco  other  than  this  one?  A.  I  wasn’t 
shown  any  letter,  no,  but  I  was  told  the  contents  of  some  that  were  re¬ 
ceived. 

Q.  Well,  that  wasn’t  my  question.  A.  I  see. 

Q.  You  could  not  assist  us  how  near  the  date  of  May  5th — and  that 
is  the  day  he  was  arrested — that  this  was  shown  you?  A.  No. 

Q.  You  could  not  help  us?  A.  I  could  not.  No  good  on  dates. 

Simon  E.  Johnson 

Re-called  by  the  Commonwealth,  testified  as  follows : 

Q.  (By  Mr.  Williams.)  I  recall  you,  Mr.  Johnson,  to  ask  you  what 
conversation  you  had  with  Boda  regarding  the  taking  of  this  car — 

Mr.  Moore.  Objected  to. 

Q.  — at  the  time  you  talked  with  him  in  front  of  your  house  on  the 
evening  of  May  5,  1920? 

Mr.  Moore.  I  object. 

The  Court.  I  will  hear  you. 

Mr.  Williams.  I  offer  it,  if  your  Honor  please,  because  Mr.  McAn- 
arney  by  his  question  in  cross-examination  opened  up  a  part  of  the  con¬ 
versation,  and  in  order  to  have  it  clear  as  to  what  was  said  and  what  the 
reason  was  for  Boda  not  taking  his  car  back,  I  feel  that  I  should  have  the 
whole  conversation  testified  to. 

The  Court.  Now,  I  will  hear  you.  I  have  had  this  testimony  struck 

off. 

“Q.  Now  Boda  came  there  to  get  his  car,  didn’t  he?  A.  Yes. 

“Q.  There  were  no  number  plates  on  it?  A.  No. 

“Q.  You  advised  him  not  to  take  the  car  and  run  it  without  the  1920 
plates,  didn’t  you  ?  A.  Yes. 

“Q.  And  he  accepted  your  view?  A.  He  seemed  to.” 

Do  you  not  claim  that  is  opening  up  a  conversation  when  you  asked, 
“You  advised  him  not  to  take  the  car?”  Supposing  you  substitute  in 
that  place  one  word,  “You  said  to  him  not  to  take  the  car  and  run  it  with¬ 
out  the  1920  plates,  didn’t  you?”  A.  “Yes.”  Wouldn’t  that  be  a  ques¬ 
tion  with  reference  to  the  conversation? 

Mr.  McAnarney.  With  reference  to  the  fact  of  the  conversation, 
but  not  calling  for  the  conversation. 

The  Court.  Well,  you  are  going  to  claim  that  because  of  that,  are 
you  not,  that  Boda  took  the  car  away  in  consequence  of  the  advice  given 
to? 

Mr.  McAnarney.  He  did  not  take  it. 

The  Court.  By  Mr.  Johnson. 

Mr.  Katzmann.  He  did  not  take  it  away. 

The  Court.  Pardon  me.  That  he  did  not  take  the  car  away.  Strike 
that  all  out.  That  he  did  not  take  car  away  because  of  the  advice  given 
to  him  by  Mr.  Johnson  in  regard  to  the  lack  of  number  plates. 
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Mr.  McAnarney.  That  seemed  to  be  a  fair  inference  from  the  evi¬ 
dence. 

The  Court.  I  think  so.  I  think  so.  Now,  if  you  are  going  to  claim 
that,  then  it  seems  to  me  in  answer  to  that  the  Commonwealth  should  have 
a  right  to  introduce  so  much  of  the  conversation  that  has  any  bearing 
upon  the  taking  away  of  that  car  or  the  not  taking  away  of  that  car  that 
night.  I  should  not  allow  it  if  it  had  not  been  for  that  cross-examination. 

Mr.  McAnarney.  Very  true.  Well,  my  effort  was  to  keep  within 
that  rule.  I  had  evidenced  by  the  answer  to  my  question  some  informa¬ 
tion.  I  asked  the  question  of  the  fact  of  the  conversation.  The  answer 
shows  what  it  does.  Now,  I  may  be  within  that  rule  and  I  may  not,  which¬ 
ever  way  your  Honor  rules  on  it. 

The  Court.  I  can’t  see, — if  you  substitute  in  that  question — 

Mr.  McAnarney.  Well,  I  didn’t. 

The  Court.  I  know,  but  “advice”  doesn’t  mean  anything  else  than 
the  word  you  “said.”  You  advised  him  not  to  take  the  car  away  “because 
there  were  no  number  plates.”  You  said  to  him  “not  to  take  the  car  away 
because  there  were  no  number  plates.”  Is  there  any  difference  in  the 
construction?  In  other  words,  isn’t  it  a  question  for  the  jury  as  to  the 
construction  of  what — 

Mr.  McAnarney.  This  is  cross-examination.  Clearly  I  have  a  right 
to  summarize  on  that. 

The  Court.  Oh,  there  isn’t  any  question  about  that.  The  cross- 
examination  was  perfectly  proper,  and  according  to  my  view  the  argu¬ 
ment  is  perfectly  proper  that  you  intend  to  make  or  which  is  open  to  you 
to  make.  Nov/,  that  being  true,  you  having  opened  that  up,  hasn’t  the 
Commonwealth  the  right  now  in  reply  to  it  to  show  the  entire  conversa¬ 
tion  that  has  reference  to  the  non-delivery  or  the  delivery  of  the  car  that 
night? 

Mr.  McAnarney.  Without  taking  more  time,  I  think  my  position  is 
clear  to  your  Honor. 

The  Court.  Oh,  yes,  I  think  so. 

Mr.  McAnarney.  And  my  rights  on  that  you  will  reserve? 

The  Court.  All  right.  But  I  am  going  to  give  you  the  right, — I  do 
not  know  what  this  evidence  may  disclose.  It  may  not  have  any  bearing. 
It  might  have  a  bearing,  because  your  inquiry  related  to  the  fact  of  the 
failure  to  take  away  that  car  that  night  because  of  the  want  of  number 
plates.  Now,  this  conversation  must  have  some  reference  to  that  thing, 
namely,  the  failure  to  take  away  the  car  on  that  night. 

Mr.  McAnarney.  I  assume  Mr.  Williams  knows  what  his  witness 
will  testify  to. 

The  Court.  I  suppose  so,  and  if  the  evidence  does  not  disclose  that, 
then  you  may  have  the  right  to  have  the  evidence  stricken  from  the  record, 

Mr.  McAnarney.  If  your  Honor  please,  I  don’t  know  but  what  I 
would  be  with  propriety  making  this  request,  that  if  Mr.  Williams’  knowl¬ 
edge  is  such  that  that  is  not  what  the  witness  will  testify  to,  that  the 
question  should  not  be  put. 

Tke  Court.  I  am  afraid  there  would  be  a  good  many  decisions  that 
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doesn’t  always  follow.  I  am  going  to  assume,  as  I  have  assumed  for  both 
sides,  that  counsel  in  good  faith  tell  the  Court  what  their  evidence  will 
tend  to  prove. 

Mr.  McAnarney.  I  did  not  mean  he  would  not  put  that  in  good 
faith,  but  I  meant  if  he  has  knowledge  that  that  answer  is  going  to  incor¬ 
porate  things  that  were  not  inquired  about  by  me,  then  that  he  should 
tell  us,  or  at  least  so  swing  his  question  to  avoid  something  that  does  not 
belong  in  the  record. 

The  Court.  Well,  I  will  watch  it  very  carefully  and  see.  If  there 
is,  I  will,  upon  motion,  have  it  stricken  from  the  record. 

Mr.  McAnarney.  There  was  an  objection  and  exception,  I  under¬ 
stand. 

The  Court.  Oh,  yes. 

(The  question  is  read  as  follows: 

“Q.  I  recall  you,  Mr.  Johnson,  to  ask  you  what  conversation  you 

had  with  Boda  regarding  the  taking  of  his  car  at  the  time  you  talked 

with  him  in  front  of  your  house  on  the  evening  of  May  5th,  1920?”) 

Q.  Will  you  state  that  conversation? 

The  Court.  Now,  limit  this  conversation  as  much  as  you  can  to  the 
question  about,  and  the  question  refers  to  the  taking  of  that  car  on  that 
night.  You  may  proceed,  please. 

A.  When  he  came,  he  said  he  came  for  his  car. 

Q.  Just  speak  up  so  we  can  all  hear.  A.  He  said  he  came  for 
his  car,  and  I  asked  him  if  he  had  any  number  plates.  He  said  “No.” 
“Why,”  I  said,  “you  can’t  take  it  without  number  plates.”  “Well,”  he 
said,  “I  will  take  the  chance.”  And  I  said,  “All  right.”  “As  soon  as  my 
wife  gets  back  I  will  go  down  with  you.”  And  then  when  my  wife  came 
back  from  the  Bartlett  house,  he  said,  “Never  mind,  it  is  too  late.  I  will 
send  somebody  for  it  tomorrow.”  That  was  practically  all  of  it. 

Q.  Was  anybody  sent  for  it  the  next  day?  A.  No. 

Q.  Was  there  a  telephone  in  the  Bartlett  house?  A.  Yes. 

Q.  Do  you  know  where  the  wires  were  which  connected  that  tele¬ 
phone?  A.  Well,  they  run  from  North  Elm  Street  to  the  northwest 
corner  of  the  house. 

Q.  Run  from  North  Elm  Street  to  the  northwest  corner  of  the  house? 
A.  Yes. 

Q.  And  at  what  level?  A.  Why,  they  are  overhead  wires. 

The  Court.  Run  from  where.  North  Elm,  you  say? 

The  Witness.  North  Elm  Street  to  the  northwest  corner  of  the 
house. 

Q.  Can  you  see  them. 

Mr.  McAnarney.  Now,  if  your  Honor  please,  is  my  brother  now 
confining  himself  to  any  question  I  asked? 

Mr.  Williams.  This  is  new  matter  which  I  should  like  to  ask  about, 
if  your  Honor  please. 

The  Court.  This  is  nothing  I  recall. 

Mr.  Williams.  It  did  not  occur  to  me  at  the  time  of  direct  exam- 
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ination  previously. 

The  Court.  You  may  inquire. 

Q.  Are  those  wires  visible  from  any  point  in  North  Elm  Street  be¬ 
tween  you  and  the  Bartlett  house?  A.  I  think  so. 

Q.  How  long  a  distance  is  it  from  the  Bartlett  house,  the  northwest 
corner  where  you  say  the  wires  go  in,  to  the  point  of  connection  to  the 
main  feed  wires  on  North  Elm  Street,  just  roughly?  A.  Why,  it 
must  be  about  twenty-five  feet. 

Q.  Have  you  ever  told  of  this  conversation  between  you  and  Boda? 
A.  No. 

Q.  Before  testifying  on  the  stand  or  before  talking  with  me  pre¬ 
liminary  to  going  on  the  stand?  A.  No. 

Cross-Examination. 

Q.  [By  Mr.  McAnarney.]  Now,  Mr.  Johnson,  you  have  talked  with 
a  good  many  people  about  the  evidence  you  have  given,  haven’t  you? 
A.  No,  not  a  great  deal. 

He  has  talked  to  two  or  three  police  officers.  He  has  talked  with 
Chief  Davenport  of  West  Bridgewater,  also  Lawton  of  West  Bridgewater 
and  Chief  Stewart. 

Q.  Have  you  not  told  others,  spoken  to  others,  in  general  conversa¬ 
tion,  other  than  police  officials,  as  to  what  took  place  there  that  night? 
A.  Why,  partly — in  general  conversation. 

He  may  have  talked  one  evening  in  a  store  about  what  transpired 
when  Boda  came  down. 

Q.  Yes.  Well,  now,  when  I  interrogated  you  about  this  question, — 
I  will  read  these  questions.  It  won’t  take  but  a  minute. 

“Q.  Now,  Boda  came  in  to  get  his  car,  didn’t  he? 

A.  Yes. 

Q.  There  were  no  1920  number  plates  on  it? 

A.  No. 

Q.  You  advised  him  not  to  take  the  car  and  run  it  without  the 

1920  plates,  didn’t  you? 

A.  Yes. 

Q.  And  he  accepted  your  view? 

A.  He  seemed  to. 

Q.  He  seemed  to?  And  after  some  conversation  went  away? 

A.  Yes.” 

When  those  questions  were  put  to  you,  you  meant  the  answers  you 
gave  then  the  other  day  in  court,  did  you?  A.  Why,  yes,  the  way 
they  were  asked. 

Q.  What?  A.  The  way  they  were  asked. 

Q.  Yes.  And  the  way  they  were  answered?  A.  Yes. 

Thomas  F.  Fraher 

Called  by  the  Commonwealth,  testified  as  follows: 
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He  lives  at  East  Weymouth  and  is  superintendent  of  Slater  &  Mor¬ 
rill’s  at  South  Braintree.  His  headquarters  is  in  the  lower  factory.  He 
was  not  in  that  factory  on  the  day  of  the  South  Braintree  shooting.  He 
was  in  the  upper  factory  at  that  time. 

He  knows  James  Bostock.  Shortly  after  the  shooting  Bostock  de¬ 
livered  to  him  four  empty  shells — four  brass  shells.  He  would  say  that 
they  were  32  calibre.  He  kept  them  until  Captain  Proctor  of  the  state 
police  arrived  and  he  then  turned  them  over  to  him.  The  delivery  was 
made  about  an  hour  and  a  half  afterwards  on  the  same  day.  He  has  not 
seen  them  since.  Both  Mr.  Berardelli  and  Mr.  Parmenter  wore  soft 
felt  hats  that  day.  He  was  personally  acquainted  with  both  men  and  had 
seen  them  more  or  less  all  that  morning,  and  about  noon  time.  He  was 
not  present  at  the  shooting,  nor  an  eye  witness  to  any  events  before  or 
after  the  shooting. 

Cross-Examination  by  Mr.  Jeremiah  McAnarney. 

He  does  not  know  Ferdinando  Valari,  nor  Dominico  Gigioro. 

There  were  no  identifying  marks  put  on  the  shells.  He  gave  the  shells 
to  the  officer  about  six  o’clock  of  the  day  of  the  shooting.  He  was  at  the 
factory  all  that  day  of  April  15,  1920. 

He  does  not  recall  that  on  April  15,  1920  there  was  a  trial  in  the 
Quincy  Court  of  two  Italians  charged  with  stealing. 

Q.  You  do  not  recall  two  Italians  were  charged  with  stealing  several 
hundred  dollars’  worth  of  skins  from  Slater  &  Morrill  and  Rice  &  Hutch¬ 
ins?  A.  I  recall  that  there  was  something  like  that  going  on  at 
the  time,  but  I  do  not  recall  that  it  was  that  day. 

He  has  no  recollection  of  having  talked  with  the  Chief  of  Police  that 
day.  Possibly  the  Chief  did  interview  him  with  reference  to  whether 
Slater  &  Morrill  claimed  any  of  those  skins,  he  does  not  just  remember 
that  part  of  it.  He  believed  the  skins  belonged  to  Rice  &  Hutchins.  He 
doesn’t  remember  seeing  Chief  Galvin  of  the  Braintree  police  that  day, 
April  15,  1920,  and  he  doesn’t  know  that  he  saw  him  until  the  next  day, 
or  the  day  thereafter.  He  doesn’t  remember  the  time  of  day  that  he  did 
see  him.  He  does  not  recall  the  conversation  that  took  place  between 
him  and  Chief  Galvin. 

William  H.  Proctor 

Called  by  the  Commonwealth,  testified  as  follows: 

He  resides  at  Swampscott,  Massachusetts,  and  is  a  Captain  in  the 
department  of  Public  Safety,  in  charge  of  the  Division  of  State  Police. 
He  has  been  captain  for  16  years  and  in  the  department  for  23  years. 
His  office  is  at  the  State  House. 

After  the  shooting  at  South  Braintree  he  went  to  South  Braintree 
and  received  certain  articles. 

He  knows  Mr.  Fraher  of  the  Slater  &  Morrill  Company. 
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Q.  Did  you  receive  anything  from  Mr.  Fraher?  A.  I  did. 

Q.  What  did  you  receive  from  him? 

Mr.  McAnarney.  That  I  object  to,  if  your  Honor  please,  for  the 
sake  of  the  record. 

Q.  You  may  answer,  Captain.  A.  I  received  four  empty  shells. 

The  Court.  That  may  be  stricken  out.  I  sustain  that  objection. 

Mr.  Williams.  The  question,  if  your  Honor  please — 

The  Court.  I  will  see  counsel  at  the  desk. 

Mr.  Williams.  These  are  cartridges,  four  cartridges  were  found  at 
the  scene  of  the  shooting. 

The  Court.  Shells, — he  means  cartridge  shells?  All  right.  That 
may  stand. 

Q.  Will  you  look  at  the  envelope  which  I  am  now  showing  you  and 
ask  you  if  you  can  identify  what  is  found  inside  (handing  envelope  to  the 
witness.)  ?  A.  I  can. 

Q.  And  what  are  they?  I  mean  without  describing  them,  I  mean 
from  what  source  did  you  receive  those  articles  that  I  have  shown  you? 
A.  They  were  given  me  by  Mr.  Thomas  Fraher  at  the  Slater  &  Morrill 
factory  at  East  Braintree, — South  Braintree,  on  April  15th,  1920. 

Q.  Were  those  the  shells  which  you  referred  to  in  my  preliminary 
question?  A.  Yes,  sir. 

Q.  And  have  they  been  in  your  possession  since  that  time?  A. 
Until  I  turned  them  over  to  the  sheriff  in  this  court. 

The  Court.  The  witness  has  testified,  as  I  recall  it,  of  picking  up 
some  shells. 

Mr.  Williams.  Mr.  Bostock  testified  to  picking  them  up  and  he 
turned  them  over  to  Mr.  Fraher  and  Mr.  Fraher  to  Mr.  Proctor. 

The  Court.  All  right. 

(Mr.  Williams  shows  the  shells  to  counsel  for  the  defense.) 

Mr.  Williams.  I  offer  these,  if  your  Honor  please. 

Mr.  McAnarney.  They  are  excepted  to,  if  your  Honor  please. 

The  Court.  Admitted. 

(Four  empty  shells  are  admitted  in  evidence  and  marked  “Exhibit 

30.”) 

During  his  term  of  service  with  the  State  Police  he  has  examined 
the  rifling  of  pistols  and  revolvers  of  38  and  32  calibre  that  will  shoot  a 
S  &  W  cartridge  by  pushing  a  bullet  through  and  examining  the  rifling 
on  the  bullet,  measuring  the  width  of  the  lands  made,  measuring  the 
width  of  the  groove  made  by  the  lands  in  the  pistol  or  revolver.  He  has 
also  examined  the  different  makes  of  automatic  pistols  that  shoot  the 
38  cartridge,  the  32  calibre  and  25,  and  measured  the  grooves  made  by 
the  lands  in  the  pistols  on  the  bullets.  He  has  examined  all  the  cartridges 
that  would  apply  to  any  particular  case  he  was  working  on.  He  qualified 
as  an  expert  and  testified  twenty  years  ago  in  the  Best  case  at  Salem  and 
he  has  been  examining  cartridges  and  bullets  and  pistols  and  revolvers 
ever  since,  and  has  testified  in  over  a  hundred  capital  cases. 

He  has  more  particularly  made  examination  of  the  bullets  that  have 
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passed  through  the  barrels  to  obtain  the  difference  in  the  rifling  that  is 
shown  on  the  bullets.  The  examinations  and  experiments  he  has  made 
by  way  of  pushing  the  bullet  through  the  barrels  have  extended  over  a 
period  of  twenty  years. 

(Witness  examines  the  four  empty  shells  marked  “Exhibit  30.”) 

Exhibit  30  consists  of  two  empty  shells  of  Peters  make,  the  amu- 
nition  in  the  shells  is  adapted  to  automatic  pistols  of  32  calibre,  then  there 
is  one  empty  shell  Remington,  Union  Metallic  Cartridge  Company,  and 
one  W.  R.  A.  Winchester,  both  of  these  shells  are  likewise  adapted  to 
automatic  pistols  32  calibre. 

All  of  these  four  empty  shells,  constituting  Exhibit  30,  bear  upon  the 
base  of  the  shell  the  initials  of  the  manufacturer  stamped  in  the  metal. 

The  dent  in  the  centre  of  each  of  the  four  empty  shells,  Exhibit  30, 
is  where  the  firing-pin  from  the  pistol  struck  the  primer  and  exploded  the 
primer  that  fired  the  cartridge. 

The  primer  is  that  little  round  disk  that  is  set  in  the  center  of  the 
base  of  the  shell.  The  firing  pin  is  in  the  pistol. 

The  witness  explains  that  on  Exhibit  No.  28,  the  32  Colt  automatic 
pistol,  he  cannot  show  the  firing  pin  without  taking  the  pistol  all  apart. 

He  shows  to  the  jury  on  Exhibit  No.  27,  the  38  Harrington  &  Richard¬ 
son  revolver,  that  the  firing  pin  is  the  point  of  the  hammer. 

Q.  I  wish  you  would  tell  the  jury  and  show  them  with  that  revolver, 
as  long  as  this  pistol  cannot  be  taken  apart  very  well,  the  various  parts 
of  the  gun  which  are  instrumental  in  firing  the  cartridge.  A.  You 
put  the  cartridge  in  the  cylinder,  and  this  hammer  strikes  the  firing  pin 
that  hits  the  cartridge  and  explodes  the  shell. 

Q.  And  again,  where  is  the  firing  pin  that  you  speak  of?  A.  In 
here  [indicating]. 

The  witness  does  not  know  as  he  can  tell  all  the  scientific  parts  of 
the  gun. 

Q.  Well,  is  there  a  part  of  the  gun  called  breech-block?  A.  I 

do  not  know  as  I  could  go  into  that. 

At  the  Brockton  police  station  he  received  some  articles  purporting 
to  have  been  connected  with  the  shooting. 

Q.  And  where  and  in  what  manner  did  you  receive  them?  A.  I 
received  them  upstairs  in  the  Brockton  police  station.  John  Scott,  State 
Officer  Scott  was  present,  and  some  Boston, — Brockton  police  officer 
handed  them  to  him  and  he  to  me. 

They  were  the  automatic  pistol  in  question  and  some  cartridges,  auto¬ 
matic  cartridges,  32  calibre.  There  were  32  of  the  automatic  cartridges. 
The  automatic  pistol  was  a  Colt  automatic.  It  has  been  in  his  possession 
until  he  turned  it  over  to  the  Sheriff  here, — in  court. 

It  was  this  pistol  [indicating  Exhibit  No.  28]. 

Q.  Will  you  look  at  this  envelope  of  cartridges  and  see  if  you  can 
identify  those  [handing  envelope  to  the  witness]  ?  A.  [Witness  ex¬ 
amines  envelope.]  That  is  the  same  envelope  and  it  looks  like  the  same 
amount  of  cartridges.  I  can  tell  by  counting  them. 
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They  were  in  his  possesssion  until  delivered  to  the  Sheriff.  He  has 
looked  the  cartridges  over.  They  are  of  different  makes. 

There  are  sixteen  manufactured  by  the  Peters  Cartridge  Company, 
three  manufactured  by  the  Remington  Union  Metallic  Cartridge  Com¬ 
pany,  seven  manufactured  by  the  United  States  Cartridge  Company  and 
six  manufactured  by  the  Winchester  Repeating  Arms  Company. 

Mr.  Williams.  I  offer  these. 

[32  cartridges  are  admitted  in  evidence  and  marked  “Exhibit  31.”] 

Mr.  McAnarney.  Save  our  exception  to  the  admission. 

The  Court.  Admitted.  Just  one  question.  When  you  say,  Captain, 
the  police  officer  handed  them  over  to  you,  to  Captain  Scott  and  Captain 
Scott  handed  them  over  to  you,  were  the  shells  handed  over  to  Captain 
Scott  in  your  presence? 

The  Witness.  They  were. 

The  Court.  And  were  they  handed  over, — they  were  handed  over 
to  you  at  the  same  time. 

The  Witness.  They  were. 

The  Court.  All  right.  Admitted. 

All  of  these  32  loaded  cartridges  constituting  Exhibit  31  were  of  32 
calibre. 

At  the  same  time  he  received  a  revolver,  which  is  Exhibit  27.  In  con¬ 
nection  with  that  revolver  he  received  revolver  cartridges,  lead  cartridged. 
They  were  separate  from  the  revolver.  They  were  handed  to  him  at  the 
same  time  the  other  things  were  given  to  him. 

Q.  I  show  you  these  cartridges  and  ask  you  if  you  can  identify  them 
[handing  cartridges  to  the  witness]  ?  A.  [Witness  examines  cart¬ 
ridges.]  I  can  identify  the  envelope,  and  the  cartridges  look  just  about 
the  same. 

They  were  in  his  possession  until  he  turned  them  over  to  the  sheriff. 

[Mr.  Williams  shows  cartridges  to  counsel  for  the  defence.] 

Mr.  McAnarney.  I  assume  they  are. 

Mr.  Williams.  I  offer  these  five  revolver  cartridges,  if  your  Honor 
please. 

Mr.  McAnarney.  We  object,  if  your  Honor  please. 

The  Court.  Your  objection  goes  to  the  competency  of  the  evidence, 
I  take  it,  rather  than  to  any  question  about  the  identification?  In  other 
words,  that  the  pistol  was  the  pistol  found  upon  the  person  of  one  of  the 
defendants  at  the  time  of  his  arrest? 

Mr.  McAnarney.  I  do  not  question  that,  if  your  Honor  please. 

The  Court.  That  is  what  I  want  to  get  at. 

Mr.  McAnarney.  I  do  not  question  that. 

The  Court.  And  there  is  no  question  about  the — what  they  call  the 
revolver  that  was  found  on  the  person  of  Mr.  Vanzetti? 

Mr.  McAnarney.  Pardon  me  a  moment,  your  Honor,  as  to  the  re¬ 
volver  or  the  pistol,  there  is  no  question  there  as  to  the  identity,  but  as  to 
the  identity  of  some  of  these  unmarked  shells,  I  would  not  waive  any  rights 
there. 
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The  Court.  All  right.  Then  you  must  bear  that  in  mind  with 
reference  to  the  evidence  tending  to  prove  identity.  I  do  not  know  but  you 
have. 

Mr.  Williams.  If  I  have  not,  I  will  try  to  check  it  up,  later,  if  your 
Honor  please. 

The  Court.  All  right. 

Mr.  Williams.  This  exhibit  becomes  Exhibit  32,  five  revolver  cart¬ 
ridges. 

(Five  revolver  cartridges  admitted  in  evidence  and  marked  “Ex¬ 
hibit  32”.) 

After  examination  of  the  5  cartridges  constituting  Exhibit  32  with 
the  aid  of  a  magnifying  glass,  the  witness  testified : 

“There  are  two.  Those  are  S.  &  W.  cartridges,  38  calibre. 

“Two  of  them  are  made  by  the  Union  Metallic  Cartridge  Company, — 
Remington  Union  Metallic  Cartridge  Company.  The  other  three  are  made 
by  the  United  States  Cartridge  Company. 

There  are  soft  lead  bullets  in  those  cartridges,  38  calibre. 

The  cartridges  contained  in  the  envelope  marked  “Exhibit  31”  are 
loaded  with  full  metal  patch  bullets,  different  from  the  lead  bullets. 
There  is  a  patch  made  by  the  combination  of  copper  and  zinc  that  is  put 
right  over  the  lead.  He  does  not  just  know  technically  what  the  com¬ 
position  is,  but  it  makes  a  mjetal  patch  over  it. 

Exhibit  20,  bullet  No.  1,  is  a  full  metal  patch  bullet,  32  calibre,  adapt¬ 
ed  to  auto  cartridges,  that  is,  cartridges  to  be  fired  in  an  automatic  pistol. 
In  his  opinion  this  bullet  is  of  Winchester  make. 

It  was  fired  through  a  Savage  automatic  pistol,  32  calibre,  in  his 
opinion.  The  basis  of  his  opinion  is  found  in  the  measurement  of  the 
grooves  on  the  bullet  caused  by  the  lands  in  the  pistol.  The  lands  in  the 
pistol  are  the  raised  up  places  in  the  pistol  that  have  grooves  between 
them  and  when  a  bullet  is  pushed  through  the  pistol,  goes  through  the 
pistol,  the  lands  give  it  a  twist  as  it  comes  out  of  the  barrel. 

The  witness  opens  up  the  pistol  and  shows  to  the  jury  the  raised  up 
portions  of  the  barrel  as  the  lands,  and  the  lowered  portions  of  the  barrel 
as  the  grooves,  the  whole  constituting  the  rifling  of  the  barrel. 

[Mr.  Williams  passes  pistol  barrel  to  the  jurors,  who  examine  it  with 
a  magnifying  glass.] 

The  lands  on  the  pistol  make  the  groove  on  the  bullet.  The  lands  on 
a  Savage  pistol  make  a  groove  on  the  bullet  of  .035  of  an  inch,  and  the 
rifling  on  the  Savage  pistol  gives  to  the  bullet  a  right  hand  twist,  and  to 
the  groove  on  the  bullet  a  right  hand  slant. 

The  groove  on  No.  1  bullet,  “Exhibit  20”,  is  .035  of  an  inch  wide, 
looking  at  the  bullet  from  the  base  to  the  nose  the  grooves  slant  to  the 
right.  The  Savage  is  the  only  automatic  pistol  that  makes  a  groove  of 
this  width  and  with  a  twist  to  the  right.  He  has  not  got  any  such  meas¬ 
urement  or  any  other  pistol,  other  than  the  Savage.  He  can  be  as  certain 
that  bullet  No.  1,  “Exhibit  20”,  was  fired  from  a  Savage  automatic,  32 
calibre,  as  he  can  be  of  anything. 


470 


Bullet  No.  2,  “Exhibit  19”,  in  his  opinion  is  of  Union  Metallic  Cart¬ 
ridge  Company’s  make  and  was  fired  from  a  Savage  automatic  pistol  of 
32  calibre.  It  also  has  a  width  of  groove  of  .035  of  an  inch,  and  has  groove 
on  the  bullet  indicating  a  right  hand  twist — a  slant  to  the  right. 

Bullet  No.  4,  “Exhibit  21”,  in  his  opinion  is  of  Winchester  make  and 
was  fired  from  a  Savage  automatic  pistol  of  32  calibre,  and  has  a  width 
of  groove  of  .035  of  inch  and  a  right  hand  twist,  or  slant,  of  groove. 

Bullet  No.  5,  “Exhibit  25”,  in  his  opinion  is  of  Peters  make  and  was 
fired  from  a  Savage  automatic  pistol  of  32  calibre,  and  has  a  width  of 
groove  of  .035  of  an  inch,  and  a  right  hand  twist,  or  slant,  of  the  groove. 

Bullet  No.  6,  “Exhibit  24”,  is  of  Union  Metallic  Cartridge  Company’s 
make  and  was  fired  from  a  Savage  automatic  pistol  of  32  calibre  and  has 
a  width  of  groove  of  .035  of  an  inch,  with  a  twist  or  slant  to  the  right. 

Bullet  No.  6,  “Exhibit  24”,  is  the  bullet  marked  with  a  cross. 

[These  bullets  referred  to  by  numbers  and  cross  (X)  are  spe¬ 
cially  referred  to  in  the  testimony  of  the  physicians.] 

Bullets  No.  3,  Exhibit  18,  is  in  his  opinion  of  Winchester  make  and 
was  fired  by  a  Colt  automatic  pistol  of  32  calibre. 

Q.  What  is  the  basis  for  your  opinion?  A.  In  the  first  place 
this  bullet  has  got  a  left-hand  twist  instead  of  a  right.  In  the  second 
place,  the  grooves  made  by  the  pistol  while  passing  through  on  this  bullet 
are  .060  of  an  inch. 

This  signifies  to  him  that  it  was  fired  by  a  Colt  automatic  pistol  of 
32  calibre.  No  other  pistol,  other  than  a  Colt  automatic,  that  he  has  ever 
seen,  gives  a  left-hand  twist  or  slant  to  the  groove  on  the  bullet.  He 
knows  of  no  other  automatic  pistol,  other  than  the  Colt  automatic,  that 
gives  a  groove  of  .060  of  an  inch. 

He  formed  the  opinion  that  bullet  No.  3,  “Exhibit  18”,  is  a  Win¬ 
chester  Repeating  Arms  Company  bullet  from  comparing  that  bullet  with 
all  makes  of  bullets,  and  measuring  the  length  of  them,  and  making  a 
comparison,  weighing  them,  but  in  that  particular  bullet  it  is  the  “W” 
which  is  above  the  cannelure,  one  of  the  ends  of  the  grooves  that  dis¬ 
tinguishes  the  Winchester  bullet.  They  put  “W”  on  their  bullets. 

The  witness  points  out  the  “W”  on  bullet,  Exhibit  18,  and  Mr.  Will¬ 
iams  passed  Exhibit  18  to  the  jury,  with  magnifying  glass. 

Mr.  Williams.  [To  the  jury.]  I  show  you  bullet  No.  3,  gentlemen, 
and  ask  you  to  note  the  left-hand  slant  to  those  grooves.  I  don’t  know 
whether  you  can  see  this,  gentlemen,  but  you  will  notice  the  “W”.  You 
see,  gentlemen,  this  bullet  here  is  lop-sided,  so  that  there  is  more  or  less 
of  a  pronounced  point,  a  sharp  bend,  and  that  “W”  appears  right  above — 

Q.  What  do  you  call  it?  A.  The  cannelure. 

Mr.  Williams.  — the  cannelure,  right  over  that  sharp  point.  The 
light  is  so  bad  I  don’t  know  whether  you  can  see  it.  The  three  things  I 
call  to  your  attention  are  the  grooves,  the  slant,  that  is,  the  slant  of  the 
grooves,  and  the  letter  “W”. 

[The  bullet  is  examined  by  the  jury.] 

He  participated  in  some  experiments  with  the  Colt  automatic  pistol, 
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Exhibit  28,  at  Lowell  Saturday  last  where  there  were  present  Captain 
Van  Amburgh,  representing  the  District  Attorney,  and  also  Mr.  Burns 
representing  the  defence. 

At  that  time  they  fired  cartridges  placed  in  the  automatic  pistol  and 
recovered  the  bullets  themselves  from  sawdust.  They  fired  six  cart¬ 
ridges  and  Mr.  Burns  fired  eight.  They  recovered  the  shells  from  which 
the  six  bullets  had  been  fired.  He  has  them  in  court. 

He  and  Captain  Van  Amburgh,  expert  for  the  Commonwealth,  fired 
three  Winchester  Repeating  Arms  Company  cartridges  and  three  Peters 
cartridges. 

[The  witness  produces  the  shells.] 

His  opinion  is  that  the  four  shells,  Exhibit  30,  received  from  Mr. 
Fraher,  were  fired  from  two  different  weapons.  He  thinks  three  of  these 
empty  shells,  Exhibit  30,  were  fired  from  one  weapon,  and  one  from  the 
other.  The  one  fired  from  one  weapon  was  the  Winchester  Repeating 
Arms  Company  shell.  The  other  three  empty  shells,  Exhibit  30,  were  fired 
from  another  weapon. 

He  bases  this  opinion  upon  the  looks  of  the  hole  in  the  primer  where 
the  firing  pin  struck  that  caused  the  explosion  of  the  cartridge. 

[Mr.  Williams  shows  the  shells  to  the  jury.] 

Mr.  Williams.  [To  the  jury.]  Gentlemen,  the  one  in  my  right 
hand  is  the  one  that  he  says,  in  his  opinion,  was  fired  from  one,  and  the 
other  three  in  my  left  hand  fired  from  the  other. 

Q.  Now,  will  you  examine  that  W.  R.  A.,  that  we  will  call  for  the 
minute  the  Fraher  shell  [Exhibit  30],  and  compare  it  with  the  six  shells 
fired  by  you  and  Captain  Van  Amburgh,  of  which,  I  understand,  three  are 
W.  R.  A.  and  three  are  Peters,  and  ask  you  if,  in  your  opinion,  the  marks 
on  those  seven  shells  are  consistent  with  being  fired  from  the  same  wea¬ 
pon?  A.  I  think  so,  the  same  make  of  weapon. 

There  is  a  similarity  in  the  looks  of  the  hole  in  the  primer  which  does 
not  exist  in  the  case  of  the  other  three  shells. 

Mr.  Williams.  [To  the  jury.]  Now,  gentlemen,  I  wish  when  you 
pass  these  around  you  would  keep  these  six  in  the  right  hand,  and  keep 
this,  which  is  the  so-called  Fraher  shell,  in  the  left,  just  keep  them  apart, 
and  compare  the  holes  made  in  the  primer  on  those  six  Lowell  shells  with 
the  one  Fraher  shell.  I  will  tell  you  what  I  will  do.  I  will  let  you  look 

at  the  Peters  shells  first  in  comparison  with  that . If  it  will 

help  you  any  to  look  at  it  with  a  microscope  you  may.  If  any  of  you  want 
the  microscope,  I  have  it  here. 

[The  jury  examines  the  shells.] 

Mr.  Williams.  I  now,  gentlemen,  wish  to  show  you  the  so-called 
Fraher  shell,  which  is  a  Winchester,  [one  of  the  shells  in  Exhibit  30]  and 
at  the  same  time  to  examine  the  three  Winchesters  fired  at  Lowell  by  this 
Colt  automatic.  So  there  will  be  no  confusion,  I  am  going  to  ask  the  con¬ 
sent  of  the  defendants  if  I  may  have  a  slight  scratch  on  the  Fraher  shell, 
simply  for  the  purpose  of  identification.  I  will  make  one  scratch.  That 
is  for  the  purpose  of  identification.  I  have  made  a  mark  on  the  Fraher 
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Winchester  shell  [Exhibit  30]  for  purposes  of  identification . 

Now,  gentlemen,  will  you  examine  the  Fraher  Winchester  shell  and  com¬ 
pare  it  with  the  three  Lowell  Winchester  shells  which,  if  you  recall,  were 
shot  from  the  Colt  automatic  in  evidence.  Notice  the  size  of  the  hole  in 
the  primer  made  by  the  firing  pin,  and  also  notice  the  position  of  the  hole 
in  the  primers  of  all  four  shells  with  reference  to  the  middle  of  the  primer. 

The  six  shells  fired  in  behalf  of  the  Commonwealth  at  Lowell  are  ad¬ 
mitted  in  evidence.  The  three  Peters  shells  are  placed  in  an  envelope  and 
marked  Exhibit  33,  and  the  three  Winchester  shells  in  an  envelope  and 
marked  Exhibit  34. 

He,  the  witness,  has  no  opinion  as  to  whether  Bullet  No.  1,  Exhibit  20, 
Bullet  No.  2,  Exhibit  19,  Bullet  No.  5,  Exhibit  25,  or  Bullet  No.  6,  Exhibit 
24,  were  fired  from  the  same  weapon. 

Q.  Have  you  an  opinion  as  to  whether  bullet  No.  3,  [Exhibit  18] 
was  fired  from  the  Colt  automatic  which  is  in  evidence?  A.  I  have. 

Q.  And  what  is  your  opinion?  A.  My  opinion  is  that  it  is  con¬ 
sistent  with  being  fired  from  that  pistol. 

Q.  Is  there  anything  different  in  the  appearance  of  the  other  five 
bullets —  A.  Yes. 

Q.  Just  a  minute,  I  had  not  completed.  — the  other  five  bullets  to 
which  I  have  just  referred,  which  would  indicate  to  you  that  they  were 
fired  from  more  than  one  weapon?  A.  There  is  not. 

Q.  Are  the  appearance  of  those  bullets  consistent  with  being  fired 
with  the  same  weapon  ?  A.  As  far  as  I  can  see. 

Q.  Captain,  did  you  understand  my  question  when  I  asked  you  if 

you  had  an  opinion  as  to  whether  the  five  bullets  which  you  say  were  fired 
from  an  automatic  type  of  pistol  were  fired  from  the  same  gun  ?  A.  I 
would  not  say  positively. 

Q.  Well,  have  you  an  opinion?  A.  I  have. 

Q.  Well,  that  is  what  I  asked  you  before.  I  thought  possibly  you 
didn't  understand.  What  is  your  opinion  as  to  the  gun  from  which  those 
four  were  fired?  A.  My  opinion  is,  all  five  were  fired  from  the  same 
pistol. 

He  finds  the  basis  of  his  opinion  by  looking  the  marks  over  on  the 

bullets  that  were  caused  by  the  rifling  of  the  gun.  It  did  not  seem  to  cut 

a  clear  groove.  They  seemed  to  jump  the  lands,  and  seemed  to  make  a 
different  mark  than  the  lands  would  make. 

Q.  Will  you  select  two  bullets,  I  don’t  care  which,  so  that  I  can  show 
the  jury  what  you  mean  by  that  mark? 

[The  witness  picks  out  two  bullets.] 

Q.  You  referred  to  what,  Captain?  What  is  the  irregularity  of  the 
different  bullets  that  you  refer  to?  A.  There  is  marks  there  other 
than  what  it  would  make  if  it  stayed  in  the  lands  all  the  time.  It  would 
make  six  cuts  there.  You  see  there  are  a  whole  lot  of  cuts  there. 

Q.  Do  you  find  the  same  peculiarity  in  all  of  those?  A.  I  do. 
Some  don’t  go  so  far,  but  there  is  a  similarity. 

Q.  How  many  lands  are  there  to  a  Savage  automatic?  A.  Six. 


473 


Q.  And  by  the  “lands”  again  you  mean  the  raised — the  ridges  in  the 
barrel?  A.  Yes. 

Q.  So,  I  take  it,  it  must  necessarily  be  that  there  are  six  grooves 
in  the  bullet?  A.  Yes. 

Q.  Caused  by  those  lands?  A.  Yes. 

Q.  And  you  find  additional  marks  other  than  those  six  grooves? 
A.  Yes.  I  do. 

Mr.  Williams.  Gentlemen,  I  am  taking — 

Q.  What  bullets  did  you  take?  A.  One  and  two. 

Mr.  Williams.  I  ask  you  to  notice  the  marks  on  those  two  bullets. 

[Mr.  Williams  shows  the  bullets  to  the  jury.] 

The  witness  produces  three  bullets  that  were  fired  in  his  presence  at 
Lowell  by  Captain  Van  Amburgh.  These  are  the  three  Winchester  bullets. 

These  three  Winchester  bullets  fired  by  Captain  Van  Amburgh  at 
Lowell  are  admitted  in  evidence,  and  marked  Exhibit  35. 

There  are  six  lands  on  a  Savage  automatic  and  six  lands  on  a  Colt 
automatic. 


Cross-Examination  by  Mr.  McAnarney. 

He,  the  witness,  has  been  testifying  for  a  number  of  years  as  a  fire 
arms  expert.  He  has  been  making  observations  on  Colt  revolvers  for 
twenty  years,  pushing  bullets  through  and  measuring  the  grooves  on  the 
bullets. 

The  Colt  has  a  left  twist  or  a  slant  to  the  groove,  meaning  the  groove 
on  the  bullet  looking  from  the  base  to  the  apex.  The  Colt  is  the  only 
weapon,  to  his  knowledge,  that  has  this  left  hand  twist  or  slant  of  the 
groove.  He  has  made  observations  to  determine  whether  this  opinion  of 
his  is  well  founded.  The  last  investigation  was  about  a  week  ago.  He  did 
not  find  any. 

He  is  familiar  with  the  Bayard  pistol.  He  does  not  think  it  has  a 
left  twist. 

He  is  only  familiar  with  the  25  calibre  Bayard,  he  has  never  seen  a 
32  calibre  Bayard.  The  25  calibre  Bayard  has  a  right  twist.  His  last 
examination  of  a  25  Bayard  was  about  a  week  ago. 

The  opinion  heretofore  expressed  by  the  witness  that  five  of  the  bul¬ 
lets  heretofore  testified  to  as  being  fired  from  a  Savage  automatic  pistol 
is  predicated  on  the  width  of  the  grooves  made  on  the  bullets  by  the  lands 
in  the  pistol.  The  width  of  all  of  the  grooves  on  all  five  of  these  bullets 
was  .035  of  an  inch.  He  used  in  making  his  measurements  a  micrometer 
and  frame  to  measure  with,  the  same  one  he  has  used  to  measure  bullets 
for  twenty  years.  He  is  not  familiar  with  the  measurements  of  the  Steyer 
gun.  He  has  never  seen  this  gun. 

[Mr.  McAnarney  hands  to  the  witness  Colt  automatic  pistol,  Exhibit 

28.] 

Q.  Now,  does  this  gun  appear  to  be  used  to  any  great  extent,  from 
your  observation  of  it? 
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[Mr.  McAnarney  hands  a  pistol  to  the  witness.] 

A.  I  looked  through  the  muzzle  up  to  Lowell,  and  there  were  some 

pits. 

Q.  Whatever  observation  you  have  made,  from  your  observation 
what  is  your  opinion,  whether  this  is  a  gun  that  has  been  used  much  or 
not?  A.  I  couldn’t  say.  It  might  have  got  those  pits  by  being  fired 
only  once  and  then  laid  away.  I  couldn’t  form  any  opinion  on  that. 

[The  pistol  is  taken  apart  and  handed  to  the  witness.] 

Q.  Now,  you  look  at  that  gun,  and  tell  us  whether  you  think  it  has 
been  used  much  or  not?  A.  I  couldn’t  tell  you  whether  it  has  been 
used  much  or  not.  It  has  been  cleaned  out,  brushed  out,  and  fired.  There 
is  a  few  pits  in  close  to  the  lands,  but  there  was  when  I  looked  through  it 
at  Lowell. 

Q.  From  your  experience  as  a  gun  expert,  are  you  able  to  give  this 
jury  any  opinion  as  to  the  extent  to  which  that  gun  has  been  used?  A. 
I  cannot. 

He  has  weighed  each  of  the  various  bullets  and  finds  the  weights  as 
follows : 


Bullet  No.  2, 

Exhibit 

19,  weighs 

70.54 

grains 

a  a  -I 

ii 

20, 

ii 

72.19 

a 

“  “  3, 

ii 

18, 

ii 

73.59 

a 

“  “  4, 

a 

21, 

a 

72.395 

ii 

“  “  5, 

a 

25, 

a 

72.05 

ii 

“  “  6, 

a 

24, 

a 

69.94 

ii 

He  does  not  know  what  the  maximum  pressure  is  per  square  inch  on 
a  Colt  automatic,  32  calibre.  He  knows  nothing  along  that  line.  His  ex¬ 
perience  has  all  been  in  finding  bullets,  and  in  finding  the  right  bullet  to 
measure  and  examine.  He  knows  nothing  about  penetration  power.  He 
knows  nothing  about  the  component  parts  of  either  ammunition,  revolver 
or  pistol. 

Q.  Then,  it  has  not  been  necessary  about  the  insides  of  the  guns 
much,  has  it?  A.  Only  by  pushing  a  bullet  through  and  examining 
what  impression  was  made  on  the  bullets. 

Q.  That  is  where  you  limit  yourself?  A.  I  do, — the  kind  of  bul¬ 
lets,  and  by  comparison  to  tell  what  gun  shot  them. 

[Mr.  McAnarney  hands  a  bullet  to  the  witness.] 

Q.  Have  you  any  idea  what  that  bullet  is?  A.  I  can’t  tell  one 
bullet  from  another,  unless  I  have  a  proper  chance  to  compare  them  and 
measure  them,  and  have  lots  of  time  on  it.  I  have  had  a  year  to  compare 
these  five  or  six,  and  that  is  the  conclusion  I  reached. 

He  is  unable  to  form  any  opinion  as  to  what  kind  of  bullet  that  is, 
that  is  handed  to  him,  without  having  proper  time  to  examine  it  and  com¬ 
pare  it.  In  his  opinion  it  came  out  of  a  Colt  pistol,  because  that  is  the  only 
pistol  that  he  knows  of  that  makes  a  left  hand  twist  or  groove. 

[This  bullet  has  the  letter  “L”  stamped  on  the  base,  same  is  placed 
in  an  envelope  and  marked  “Exhibit  13”  for  purposes  of  identification.] 

Q.  You  have  a  Colt  bullet  there,  a  bullet  that  came  out  of  a  Colt? 
Kindly  get  one  of  those.  A.  I  haven’t,  only  except  that  is  an  exhibit. 
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Q.  I  mean  those  that  are  in  exhibit.  Take  out  the  one  the  dimensions 
of  the  lands  and  grooves  which  you  have  given,  and  place  it  beside  this  bul¬ 
let.  A.  Have  you  any  preference  which  one  it  is? 

Q.  No,  Captain,  so  long  as  it  is  a  .32  Colt.  A.  There  isn’t  but 
one.  [Indicating.] 

Q.  Now,  compare  the  lands  and  grooves  on  those  two  bullets,  and  give 
us  your  best  judgment  as  to  whether  they  were  both  fired  from  a  Colt. 
A.  I  couldn’t  tell  you  offhand.  I  have  got  to  take  time  to  make  an  exam¬ 
ination  before  I  can  give  you  an  opinion  on  anything  of  that  kind.  I  may 
have  to  go  further,  and  take  a  picture  to  match  them  up. 

Q.  One  moment.  Your  answer  is  no. 

Mr.  Katzmann.  One  moment.  I  submit  that  is  not  the  answer. 

Q.  Captain,  can  you  give  us  a  better  opinion  now  from  your  examina¬ 
tion, — whether  or  not  you  have  any  opinion  as  to  whether  that  bullet  came 
from  a  .32  Colt?  Now,  will  you  kindly  answer  that  question?  Have  you 
any  opinion  as  to  whether  or  not  that  bullet  came  from  a  .32  Colt?  A. 
I  couldn’t  give  you  an  opinion. 

[Bullet  bearing  an  “H”  stamped  on  the  base  is  marked  “Exhibit  14” 
for  purposes  of  identification.] 

This  bullet,  Exhibit  14  for  identification,  is  handed  to  the  witness. 
Without  any  chance  to  examine  it  thoroughly  he  is  unable  to  determine 
what  kind  of  revolver  or  pistol  it  came  through.  Not  on  this  kind  of  an 
examination,  he  cannot  determine  what  calibre  of  bullet  it  is.  It  does  not 
look  like  a  38  calibre  bullet,  possibly  it  is  a  35  calibre  bullet,  possibly  a  32 
calibre. 

Q.  You  will  agree  with  me  it  is  not  a  25,  won’t  you?  A.  I  won’t 
agree  to  anything  until  I  make  a  proper  examination. 

It  does  have  a  right  hand  twist. 

He  determined  that  the  five  bullets  heretofore  testified  to  were  fired 
from  a  Savage  automatic  pistol,  on  the  width  of  the  grooves  appearing  on 
the  bullet,  and  the  twist  or  slant  of  the  grooves. 

Q.  Wasn’t  there  something  else  that  enabled  you  to  say  it  came  from 
this  gun,  or  was  there?  A.  Talking  about  a  Savage? 

Q.  Yes.  You  said  something  more  than  that.  Didn’t  you  say  some¬ 
thing  about  that  there  was, — where  the  bullet  entered  the  barrel  that  there 
was  some  trouble  you  thought  you  noticed?  Didn’t  you  notice  something 
else  about  those  Savage  bullets  or  bullets  you  say  came  from  a  Savage  gun? 
A.  Well,  that  wasn’t  any  reason  for  saying  it  came  from  a  Savage. 

Q.  What  was  there?  A.  The  other  marks.  I  said  there  were 
other  marks  besides  the  marks  made  by  the  lands  where  it  jumped  the 
rifling  of  the  pistol. 

Q.  What  causes  that?  A.  I  am  not  up  on  that  line,  you  know. 
I  am  not  a  gun  maker  or  an  ammunition  maker.  I  do  not  do  any  test  for 
that  purpose,  so  I  plead  ignorance  to  the  reason  what  made  it. 

Q.  Then  it  may  be  a  natural  condition  on  any  bullet  going  through 
a  Savage,  may  it  not?  A.  For  aught  I  know. 

Q.  Then  for  aught  you  know,  it  is  the  normal  condition  of  any 
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bullet  going  through  any  Savage  automatic?  A. I  wouln’t  say  so,  sir. 

*  *  *  * 

Q.  You  don’t  know  the  cause  that  makes  such  marks?  A.  I 
know  that  those  marks  are  made  by  jumping  the  rifling,  but  I  don’t  know 
what  causes  them  to  jump  the  rifling. 

Q.  Whether  the  jumping  of  the  rifling  is  a  normal  condition  in  a 
Savage  automatic  you  do  not  know,  do  you?  A.  That  is  right. 

Q.  Very  well.  Then  I  say  that  for  all  you  know  the  appearance  of 
those  bullets,  which  you  say  came  from  a  Savage  automatic,  have  the  nor¬ 
mal  appearance  of  any  bullets  that  come  from  any  Savage  automatic. 
That  is  right,  isn’t  it?  A.  For  all  I  know,  yes. 

Redirect  Examination. 

Q.  [By  Mr.  Williams.]  You  stated,  as  I  understood  you,  in  reply 
to  Mr.  McAnarney,  that  you  want  some  time  to  examine  the  bullets  which 
he  submitted  to  you?  A.  Yes. 

Q.  Before  you  would  give  an  opinion  as  to  the  kind  of  bullet  or  from 
what  gun  it  had  been  fired?  A.  Yes. 

Q.  Did  you  not?  A.  Yes. 

Q.  Will  you  tell  the  jury  what  kind  of  an  examination  you  would 
want  or  wish  to  make  before  giving  your  opinion  as  to  those  bullets?  A. 
I  would  want  a  chance  to  measure  them  and  study  them ;  take  some  little 
time.  I  want  to  get  the  exact  measurements  of  the  grooves,  of  the  grooves 
on  the  bullet  to  compare  them  with  other  bullets  that  are  pushed  through 
automatic  pistols. 

Q.  And  are  you  able  to  make  such  examination  as  you  stand  here  on 
the  witness  stand?  A.  I  am  not. 

Q.  What  do  you  mean  by  pushing  a  bullet  through  a  gun?  A.  I 
mean  pushing  it  through,  through  the  barrel  of  the  gun. 

Q.  And  what  method  do  you  take?  A.  Entering  it  at  the  breach 
and  pushing  it  through  to  the  muzzle,  putting  a  bullet  into  the  breech,  put 
pressure  on,  enough  to  take  it  through  and  out  the  muzzle. 

Q.  Does  that  give  the  same  marks  as  would  be  given  if  a  bullet  was 
fired  through  a  gun?  A.  It  does,  to  the  best  of  my  knowledge. 

Q.  When  you  say  “pushed  through”  do  you  mean  pushed  through 
by  hand?  A.  No.  Only  you  have  to  start  it  with  a  little  wooden 
mallet,  or  something,  but  after  it  gets  going  it  goes  easily. 

Q.  No  mechanical  contrivance  is  necessary?  A.  No. 

Q.  You  push  it  through  by  hand  in  some  form?  A.  Yes. 

Recross-Examination  by  Mr.  McAnarney. 

[A  group  of  photographs  is  handed  to  the  witness,  marked  Exhibit 
15  for  identification,  same  being  photographs  of  six  bullets  in  six  different 
positions.] 

Q.  You  have  examined  them?  A.  Yes. 

Q.  Now,  look  at  the  knurl  of  1,  3  and  4  in  this,  the  second.  I  call 
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your  attention  to  the  knurl  in  1,  3  and  4  on  this  third  picture.  I  call  your 
attention  to  the  knurl  on  1,  3  and  4  in  this  fourth  view,  noticing  partic¬ 
ularly  the  knurl  on  No.  3.  I  call  your  attention  to  the  knurl  on  1,  3  and 
4,  again  calling  particular  attention  to  the  knurl  on  No.  3.  And  I  call  your 
attention  to  the  knurl  on  1,  3  and  4,  the  last  one  of  this  group,  again  direct¬ 
ing  your  attention  to  the  knurl  on  3.  Are  you  able  to  form  an  opinion  as 
to  whether  those  three  bullets  are  the  same  kind  of  bullets  or  not?  A. 
From  that  picture  I  could  not  form  an  opinion. 

Q.  You  have  no  idea?  Is  that  right?  Now  kindly —  A.  I  might 
have  an  idea  but  I  wouldn’t  form  an  opinion,  not  to  express  it. 

Q.  Perhaps  your  idea  might  help  out.  What  is  your  idea?  A. 
My  idea  is  that  bullet  No.  3  is  fired  by  a  Colt  and  those  others  are  fired  by 
some  other  kind  of  firearm. 

He  cannot  tell  anything  from  the  picture  with  the  exception  that  one 
of  those  bullets  was  fired  from  a  different  kind  of  gun  than  the  other  five. 
He  knows  it  by  the  width  of  the  groove  on  the  bullet.  He  says  that  bullet 
marked  No.  3  in  the  photograph  has  a  left  groove — slightly. 

Q.  Is  it  what  you  call  a  left  groove?  A.  [Witness  examines 
photograph.]  Well,  the  way  the  bullet  sets  there  it  has  a  left  slant.  It 
might  be  cocked  some  way  to  make  that  left  slant,  so  I  won’t  answer  any 
pictures,  from  the  picture  what  bullets  they  are.  Without  seeing  the  bul¬ 
lets  themselves — I  don’t  know  what  that  is  the  photograph  of.  I  did  not 
see  them  set  up  and  I  don’t  know  anything  about  them. 

When  he  said  that  his  idea  was  that  the  bullet  marked  No.  3  in  the 
photograph  was  fired  from  a  Colt,  he  meant  that  it  looked  that  way  in  the 
photograph. 

Q.  And  you  say  that  because  of  the  left  groove,  don’t  you?  A. 
I  don’t  say  because  of  the  left  groove  on  that  picture.  I  say  the  left  groove 
on  the  bullet. 

Q.  Pardon  me.  You  weren’t  looking  at  the  bullet  when  you  were 
answering  me,  were  you?  A.  I  had  the  bullet  in  mind. 

Q.  I  wasn’t  showing  you  the  bullet,  was  I.  A.  You  was  not. 

Q.  Were  you  answering  me,  Captain,  from  the  bullet  or  photograph 
I  was  showing  you?  A.  From  the  photograph. 

[Exhibit  marked  15  for  identification  is  shown  to  the  jury.] 

Charles  Va,n  Amburgh. 

Called  by  the  Commonwealth,  testified  as  follows : 

He  lives  at  Bridgeport,  Connecticut,  and  at  the  present  time  he  is  an 
assistant  in  the  ballistic  department  of  the  Remington  Union  Metallic 
Company.  He  held  the  rank  of  Captain  during  the  war  and  is  now  in  the 
Reserve  Corps. 

His  measurement  of  No.  1  [bullet,  Exhibit  20]  for  the  groove  cut 
averaged  .123  of  an  inch.  (Exhibit  19)  That  bullet  weighed  slightly  over 
72  grains, — 72.2,  approximately. 

The  land,  which  is  the  raised  portion  in  the  barrel  of  the  gun,  makes 
a  corresponding  groove  on  the  bullet.  The  groove  or  sunken  portion  of 
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the  barrel  of  the  gun  results  in  a  corresponding  raised  surface  on  the 
bullet.  In  his  testimony  witness  refers  to  this  raised  portion  of  the  bullet 
as  the  “land”  of  the  bullet,  and  to  the  groove  in  the  bullet  caused  by  the 
land  of  the  barrel  as  the  “groove”  of  the  bullet. 

Q.  Now,  will  you  take  No.  2  bullet,  (Exhibit  19)  going  along  the 
same  way?  A.  No.  2,  also  its  rifling  marks  have  six  land  cuts  and  six 
groove  cuts.  Its  weight  I  found  to  be  70 grains. 

Q.  The  width  of  the  lands?  A.  The  width  of  the  land,  .125, 
.125.  That  is  an  approximation.  I  found  I  had  to  approximate  it  slightly 
because  it  was  a  little — 

Q.  The  width  of  the  grooving?  A.  The  width  of  the  grooving, 
the  widest  portion  on  the  bullet,  .125. 

Q.  I  thought  you  did  not  understand.  You  said  the  width  of  the 
lands  was  .125.  A.  By  force  of  habit,  shop  practice,  my  reference  to 
groove  pertains  to  the  groove  in  the  rifling. 

Q.  I  see.  A.  The  groove  cut,  as  I  refer  to  it. 

Q.  If  you  will  give  it  to  us  in  the  terms  of  the  bullet,  Captain,  per¬ 
haps  we  can  keep  it  a  little  more  clearly  in  mind.  A.  As  it  appears 
on  here? 

Q.  Yes.  The  width  of  the  groove  in  the  bullet  is  what?  A.  .125. 

Q.  Well,  and  the  width  of  it?  A.  I  must  say  it  will  confuse  me 
somewhat  if  I  change  my  name,  but,  however,  the  narrower  cut — 

Q.  Let  me  get  it  straight  in  my  mind.  In  the  rifling  of  a  barrel, 
there  is  a  raised  portion  and  a  sunken  portion,  as  I  understand?  A. 
Yes. 

Q.  The  raised  portion  or  ridge  is  called  what?  A.  Called  the 

land. 

Q.  The  sunken  portion  is  called  what?  A.  A  groove. 

Q.  And  the  raised  portion  or  land  in  the  barrel  makes  a  correspond¬ 
ing  groove  in  the  bullet,  I  take  it?  A.  Pardon  me.  I  was  answering 
a  question  pertaining  to  the  barrel  a  moment  ago. 

Mr.  Jeremiah  McAnarney.  We  do  not  hear  you  down  here. 

Q.  Well,  perhaps  we  better  start  again.  A.  I  wish  you  would. 

Q.  Take  bullet  No.  1  for  the  moment,  so  we  will  be  sure  we  are  talk¬ 
ing  about  the  same  thing.  Take  bullet  No.  1  for  the  moment.  Did  you 
measure  the  raised  parts  of  the  bullet  and  the  sunken  parts?  A.  I  did. 

Q.  Now,  what  in  the  bullet  do  you  call  the  raised  part  which  would 
correspond  to  the  groove  in  the  barrel?  A.  According  to  the  system 
you  have  suggested,  it  would  be  the  land  on  the  bullet. 

Q.  The  land  on  the  bullet?  A.  The  land  on  the  bullet  would  be 
the  raised  portion  of  the  bullet. 

Q.  And  the  groove  would  be  the  sunken  portion  on  the  bullet?  A. 
Yes,  sir. 

Q.  Well,  will  it  bother  you  to  consider  the  bullet  in  giving  your  di¬ 
mensions  which  you  have  found?  A.  I  will  try  to  make  it  clear,  sir. 

Q.  Now,  take  bullet  No.  1  again,  sir,  and  simply  give  us  the  width 
of  the  land  and  groove  on  that  bullet,  Captain.  A ‘  The  width  of  the 
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land  on  bullet  No.  1,  .123.  of  the  groove,  between  .035  and  .036. 

Q.  Yes,  now  take  bullet  No.  2.  A.  Bullet  No.  2.  The  land  on 
the  bullet,  .125,  and  the  groove  on  the  bullet,  about  .036. 

Q.  Now,  skip  to  bullet  No.  4,  if  you  will.  A.  Number  four? 

Q.  Just  a  minute.  Mr.  Katzmann  reminds  me  you  have  not  given 
the  weight  or  calibre,  the  kind  of  bullet  on  No.  2.  A.  No.  2,  from  an 
automatic,  from  a  .32  calibre  automatic  cartridge. 

Q.  The  weight  of  the  bullet?  A.  The  weight  of  bullet  No.  2, 
70.5  grains. 

Q.  Now,  if  you  will  take  bullet  No.  4.  A.  Bullet  No.  4,  the  width 
of  the  land  on  the  bullet,  between  .122  and  .121.  Of  the  groove  on  the 
bullet,  about  .036. 

Q.  The  description  of  the  bullet?  A.  It  is  a  .32  automatic. 

Q.  The  weight?  A.  The  weight  of  No.  4,  72.39  grains. 

Q.  Now,  if  you  will  take  No.  5  bullet,  Captain.  A.  From  No.  5, 
the  land  on  the  bullet  is  between  .123  and  .125.  The  groove  on  the  bullet, 
about  .036.  No.  6 — 

Mr.  Jeremiah  McAnarney.  What  is  the  weight  of  No.  5? 

The  Witness.  The  weight  of  No.  5,  72  grains. 

Q.  Now,  No.  6,  Captain.  A.  No.  6,  the  width  of  the  land  on  the 

bullet,  between  .121  and  .125.  The  width  of  the  groove  on  the  bullet,  about 
.036. 

Q.  What  is  the  weight?  A.  Weight,  69.9  grains. 

Q.  What  is  the  calibre  on  No.  5  and  No.  6?  A.  It  is  from  a  .32 
automatic  cartridge. 

Q.  That  pertains  to  both?  A.  And  the  same  on  No.  6. 

He  was  present  at  Lowell,  together  with  Captain  Proctor,  at  the  time 
the  32  Colt  automatic  pistol.  Exhibit  28,  was  fired.  At  that  time  Mr. 
Burns  fired  eight  cartridges  into  a  large  box  of  oiled  sawdust  and  Captain 
Proctor  and  the  witness  fired  six  bullets.  A  total  of  fourteen  bullets  were 
fired.  He  and  Captain  Proctor  fired  three  Winchester  cartridges  and  three 
Peters  cartridges.  They  recovered  the  cartridges  and  the  bullets. 

He  has  examined  four  certain  shells,  known  as  the  Fraher  shells, 
Exhibit  30. 

Bullet  No.  3  [Exhibit  18]  measures  across  the  land  of  the  bullet  be¬ 
tween  .107  and  .108;  across  the  groove  on  the  bullet  about  .060  of  an  inch. 
He  found  the  weight  to  be  73.59  grains. 

Rifling,  or  the  combination  of  lands  and  grooves  in  a  pistol,  is  nec¬ 
essary  to  give  rotation  to  the  bullet.  It  prevents  the  bullet  from  tumbling 
end  over  end.  It  gives  stability  to  its  flight. 

When  the  cartridge  is  exploded  the  bullet  under  the  pressure  gen¬ 
erated  by  the  powder  gases  moves  forward  into  the  barrel.  As  it  travels 
up  the  barrel  it  is  expanded  under  the  pressure  of  the  powder  gases  until 
it  should,  and  it  perhaps  does,  fill  or  touch  the  bottom  of  the  grooves  in  the 
barrel.  It  is  then  ‘Taking  the  rifling”,  to  use  the  shop  term,  that  is,  the 
rifling  marks  are  then  registered  on  the  bullet.  It  has  taken  the  rifling  and 
from  that  point  on  it  must  rotate  at  the  rate  or  number  of  turns  there  are 
in  the  barrel.  It  will  then  spin  at  a  high  rate,  whatever  the  rate  happens 
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to  be.  The  rifling  in  the  barrel  is  of  a  spiral  nature. 

Q.  Which  way  does  the  rifling  of  a  gun  twist  the  bullet?  A.  If 
the  inclination  of  a  rifling  is  to  the  right,  that  is,  clockwise,  the  way  the 
hands  of  a  clock  would  travel  as  to  the  right,  if  the  inclination  is  to  the 
right,  then  we  speak  of  it  being  a  right  twist. 

The  marks  on  the  bullet  will  then  be  inclined  to  the  right,  as  you 
look  at  the  bullet  from  the  base  to  the  nose. 

In  the  event  the  rifling  is  to  th'e  left,  or  counter-clockwise,  then  marks 
on  the  bullet  would  be  inclined  to  the  left. 

No.  3  bullet,  Exhibit  18,  bears  a  letter  “W”  which  is  a  point  peculiar 
to  bullets  of  Winchester  make — jacketed  bullets.  It  positively  identifies 
the  bullet  as  being  of  the  Winchester  Repeating  Arms  Company’s  make. 

In  his  opinion  bullet  No.  3,  Exhibit  18,  was  fired  from  a  Colt  automatic 
pistol.  This  opinion  he  bases  on  the  rifling  marks  on  the  bullet  having  a 
left  hand  twist. 

Q.  And  does  the  width  of  the  lands  have  anything  to  do  with  the 
opinion  which  you  have  formed?  A.  It  has.  From  my  experience  I 
believe  that  the  width  .060  agrees  with  that  of  the  width, — land  width  in 
the  barrel  of  a  Colt  automatic  .32  calibre. 

He  has  used  a  Savage  automatic.  He  has  measured  the  width  of  the 
lands  and  grooves  impressed  upon  a  bullet  fired  from  a  32  Savage  auto¬ 
matic. 

Q.  Are  the  five  other  bullets, — when  I  say  “other”  I  mean  those  other 
than  No.  3,  which  I  understand  you  have  examined,  from  their  physical 
appearance  consistent  with  the  fact  of  their  having  been  fired  from  a 
Savage  or  from  Savage  automatic  pistols?  A.  I  would  say  that  they 
are. 

Q.  Have  you  an  opinion,  Captain,  as  to  whether  those  other  five 
bullets,  and  I  mean  one,  two,  four,  five  and  six,  were  fired  from  the  same 
weapon?  A.  I  believe  that  they  were. 

Q.  What  is  the  basis  for  your  belief?  A.  There  are  peculiar 
markings  on  numbers  one,  two,  four,  five  and  six,  which  seem  to  occur  so 
uniformly  and  on  all,  it  inclines  me  to  the  belief  strongly  that  they  were 
fired  from  the  same  or  through  the  same  barrel. 

[Bullets  No.  1,  Exhibit  20,  and  No.  2,  Exhibit  19,  are  shown  by  the 
witness  to  the  jury.] 

No.  3  bullet,  Exhibit  18,  is  from  a  32  calibre,  automatic  cartridge. 

All  of  the  bullets,  numbers  1  to  6  inclusive,  Exhibits  20,  19,  18,  21,  25, 
24,  are  jacketed  bullets.  The  jackets  are  known  as  gilding  metal,  largely 
copper,  and  tin  plated. 

Q.  What  is  the  tin  plating  for?  A.  More  for  appearance  than 
anything  else,  to  make  them  look  shiny. 

Q.  Is  that  why  you  see  the  copper  under  the  tin?  Is  that  why 
you  get  that  copper  tinge  through  the  groove?  A.  It  is, — the  plating 
worn  off  where  they  are  scored. 

Jacketed  bullets  are  designed  for  automatic  pistols.  He  has  compared 
No.  3  bullets,  Exhibit  18,  and  its  marking  with  the  markings  on  the  six 
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bullets  which  he  and  Captain  Proctor  fired  from  the  32  Colt  automatic, 
Exhibit  28,  at  Lowell. 

He  has  compared  the  shells  known  as  the  Fraher  shells,  Exhibit  30, 
with  the  shells  from  which  the  bullets  were  discharged  at  Lowell. 

There  is  between  one  of  these  so-called  Fraher  shells,  the  one  marked 
W.  R.  A.  Co.,  meaning  the  Winchester  Repeating  Arms  Company,  and 
three  that  were  fired  in  Lowell,  the  Winchester  Repeating  Arms  Company 
shells,  Exhibit  34,  “A  very  strong  similarity”.  The  similarity  is  that  the 
indentation  is  off  centre  slightly,  in  all  four. 

The  witness  leaves  the  stand  and  explains  to  the  jury: 

“They  are  about  the  same  diameter  and  depth,  that  is  the  distinguish¬ 
ing  mark.  The  principal  distinguishing  mark  is  the  same  diameter,  the 
uniformity  of  diameter.  The  uniformity  in  diameter.” 

There  is  another  distinguishing  mark  which  he  noticed  on  these  four 
shells.  In  addition  to  the  similarity  in  diameter,  there  is  a  slight  set-back, 
so-called, — a  shop  term,  by  the  way,  which  means  a  flowing  back  of  the 
metal,  around  the  point  or  end  of  the  firing  pin.  That  is  present  in  the  so- 
called  Fraher  shell  and  in  the  three  Winchester  shells  which  were  fired  in 
Lowell. 

A  set-back  on  the  primer  is  a  little  flowing  back  of  the  metal  beyond 
the  true  surface.  Here  is  the  true  surface  of  the  metal,  that  portion  of  it 
which  is  bearing  against  the  breech-block.  The  breech-block  of  the  pistol 
is  that  part  of  the  pistol  through  which  the  firing  pin  protrudes  at  the 
time  of  discharge  striking  the  cartridge.  The  set-back  takes  place  around 
the  firing  pin  some  times,  it  did  in  this  case. 

From  his  experience  he  has  found  that  the  set-back  is  usually  caused 
by  a  little  opening  in  the  mouth  of  the  firing  pin  hole.  It  is  not  an  unusual 
thing  but  it  does  not  occur  in  all  guns.  It  does  not  happen  in  all  Colt 
pistols. 

Q.  Now,  how  does  that  set-back  evidence  itself  on  the  shells?  A. 
A  little  ridge  of  metal  is  showing  around  the  rim  of  the  hole  made  by  the 
end  of  the  firing  pin. 

Mr.  Williams.  Now,  one  I  am  showing  is  the  Fraher  cartridge,  and 
one  a  shell  fired  at  Lowell,  both  Winchesters.  Will  you  notice,  gentlemen, 
the  little  ridge  around  the  hole  of  the  firing  pin. 

Q.  Now,  that  you  say  is  caused  by  the  heated  metal  flowing  back, 
or  pressed  back —  A.  Not  heated.  The  primer  metal  is  unsupported 

at  that  point,  due  to  the  opening  or  chamfering  of  the  mouth  of  the  firing 
pin  hole.  The  internal  pressure  of  the  shell  exerting  itself,  as  it  does,  on 
the  primer  cup  finds  itself  on  the  primer  cup  and  drives  the  metal  back. 
That  is  the  conclusion  I  have  come  to. 

Q.  Have  you  formed  an  opinion,  Captain,  as  to  whether  or  not  No. 
3  bullet  was  fired  from  that  particular  Colt  automatic?  [Referring  to  Ex¬ 
hibit  28.]  A.  I  have  an  opinion. 

Q.  And  what  is  your  opinion?  A.  I  am  inclined  to  believe  that 
it  was  fired,  No.  3  bullet  was  fired,  from  this  Colt  automatic  pistol. 

Q.  Now,  what  is  the  basis  for  your  opinion,  Captain,  or  bases? 
A.  My  measurements  of  rifling  marks  on  No.  3  bullet  as  compared  with 
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the  width  of  the  impressions  which  I  have  taken  of  No.  3  or  of  this  partic¬ 
ular  barrel,  together  with  the  measurements  of  the  width  or  dimension  of 
rifling  marks  in  bullets  recovered  from  oiled  sawdust  in  Lowell,  inclines 
me  to  the  belief. 

Referring  to  other  peculiarities  or  irregularities  which  he  has  ob¬ 
served  which  assist  him  to  form  an  opinion,  he  stated :  “There  are  irreg¬ 
ularities  evidently  caused  by  similar  scoring  or  irregular  marks  in  rifling 
which  appear  on  all  bullets  which  I  have  examined  that  I  know  have  been 
fired  from  this  one  automatic  pistol  which  is  before  me. 

Q.  Yes.  And  what  about  No.  3?  A.  No.  3  bullet,  I  find  on  No. 
3  bullet  such  evidence  of  scoring  in  the  barrel.  It  takes  on  the  bullets  the 
form  of  a,  well,  a  long  streak  bordering  close  on  the  narrow  cut,  the  land 
cut,  on  the  bullet. 

Q.  Is  there  anything  in  the  barrel  of  that  revolver  which  can  be 
shown  to  the  jury,  so  they  can  see  it,  which  will  help  them  to  understand 
what  you  mean  by  irregularities  caused  by  something  in  the  pistol?  A. 
I  believe  it  can  be  shown  to  the  jury. 

Q.  Well,  will  you  show  it,  if  you  will,  and  I  will  manipulate  any 
lighting  apparatus  which  is  necessary.  You  are  at  liberty  to  step  down 
from  the  witness  stand  and  do  anything  that  is  necessary. 

[The  witness  leaves  the  stand.] 

The  Witness.  It  is  a  difficult  matter  to  point  it  out.  I  can  in¬ 
dicate  it. 

Mr.  Williams.  If  you  can  tell  them  what  you  see  in  there,  then,  pos¬ 
sibly,  by  looking  themselves  they  will  be  able  to  see  part  at  least  of  what 
you  see. 

The  Witness.  Close  to  the  land  which  is  now  on  the  bottom  portion 
of  the  bore  of  the  barrel,  on  the  right  side  as  you  look  in,  you  will  see  a 
rough  track. 

Mr.  Williams.  Would  a  microscope  assist? 

The  Witness.  It  might. 

Mr.  Williams.  Mr.  Katzmann  suggests  that  the  jury  be  allowed  one 
by  one  to  go  to  the  window  and  look  at  the  bullet. 

The  Court.  I  would  suggest  that  the  witness  go  to  the  window  and 
see  if  it  may  be  explained  better  at  the  window. 

The  Witness.  I  believe  the  light  is  better. 

Mr.  Williams.  Don’t  you  think  that  will  help? 

The  Witness.  Yes. 

Mr.  Williams.  You  can  hold  it  in  proper  position.  The  jury  may 
step  up  one  by  one. 

The  Court.  Explain  to  the  jury  what  you  have  in  mind,  but  explain 
it  in  such  a  way  that  all  can  hear. 

Mr.  Williams.  Did  you  hear,  Captain,  the  Judge’s  suggestion? 

[The  jurors  go  one  by  one  to  the  window  to  examine  the  barrel  as 
shown  by  the  witness.] 

The  Witness.  On  the  bottom  portion  of  the  barrel  as  you  look  into 
it,  beside  that  land  on  the  right  side  of  it,  is  a  rough  track  at  the  bottom 
of  the  barrel. 
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The  Court.  Mr.  Foreman,  you  might  come  right  around  and  be 
ready,  and  then  follow  right  around  so  you  will  be  there. 

The  Witness.  On  the  bottom  a  rough  track.  At  the  bottom  of  the 
barrel  is  a  rough  track. 

[The  witness  returns  to  the  witness  stand.] 

Q.  Captain,  what,  in  your  opinion,  has  caused  that  rough  track 
which  you  have  just  been  showing?  A.  This  appears  to  be  what  is 
generally  known  as  a  pit.  I  really  believe  that  it  is  caused  by  allowing 
powder  fowling  to  stand  in  the  barrel,  and  the  matter  of  rust  allowed 
to  stand  and  eat  its  way  in,  and  finally  pits  occur. 

Q.  What  effect  does  it  have  on  bullets?  A.  The  bullet  has  got  to 
drag —  If  it  touches,  expands  to  barrel  size,  it  has  got  to  drag  along. 
It  will  be  scored  in  traveling  over  a  rough  track. 

He  has  found  marks  on  the  bullets  corresponding  with  the  rough 
track  which  he  has  shown  to  the  jury. 

Q.  I  notice  that  you  showed  to  the  jury  what  you  designated  as  a 
“rough  track.”  Is  there  more  than  one  rough  track  in  the  barrel?  A. 
Yes.  There  is  a  general —  Yes,  I  would  say  there  are  quite  a  few 
streaks  of  roughness  and  quite  a  collection  of  pits  in  there,  but  it  seems 
to  be  more  pronounced  in  the  corner  of  the  groove  in  the  barrel,  the  cor¬ 
ner  of  the  groove. 

Q.  Are  there  any  marks  upon  the  bullets  consistent  with  the  tracks 
which  you  have  seen  in  the  barrel?  A.  I  know  of  no  others,  I  can 
think  of  no  others,  that  I  have  noticed,  for  the  moment,  other  than  those 
caused  by  those  rough  tracks  in  the  barrel. 

Q.  And  how  many  of  those  are  there  on  the  bullets?  A.  There 
seems  to  be  one  which  has  impressed  me  very  much,  one  streak  along  each 
bullet  fired  through  this  exhibit  gun — very  pronounced.  Others  are  not 
quite  so  prominent. 

He  first  took  up  and  considered  the  matter  of  No.  3  bullet,  Exhibit  18, 
in  December  1920. 

Q.  At  that  time  I  understand  you  were  not  allowed  to  fire  the  gun 
because  Captain  Proctor  had  no  such  instructions.  A.  Exactly.  We 
were  not  allowed  to  fire  it  at  that  time. 

Q.  You  have  been  up  here  for  a  few  days?  A.  Since  last  Thurs¬ 
day. 

Q.  And  have  you  been  giving  it  your  careful  study  and  attention 
during  this  time?  A.  I  have  given  it  my  best  study  and  attention. 

Q.  And  is  what  you  are  now  telling  the  jury  your  best  and  mature 
judgment  on  the  matter?  A.  It  is. 

Cross-Examination  by  Mr.  McAnamey. 

Pitting  is  the  effect  of  rust.  The  rust  may  have  been  removed  but 
the  pits  or  little  cavities  will  remain  in  the  metal.  That  is  his  best  expla¬ 
nation.  He  has  found  a  condition  inside  of  the  barrel  of  that  automatic 
that  could  have  been  caused  by  allowing  the  gun  to  rust.  Without  know¬ 
ing  the  history  of  the  gun,  for  the  moment,  he  would  describe  rust  as  the 
cause  of  the  pitting. 
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Q.  You  have  got  a  gun  right  there,  and  you  have  been  working  on  it 
several  months,  the  barrel  of  which  has  been  permitted  to  become  some¬ 
what  rusty.  A.  It  perhaps  did. 

Q.  Isn’t  it  more  than  “perhaps”?  Isn’t  it  the  fact?  A.  I  believe 
it  has  been  caused  by  rust. 

Q.  When  you  say  “I  believe,”  have  you  anything  back  of  that  that 
you  don’t  feel  quite  sure  of?  A.  Yes,  I  have  a  slight  reservation.  I 
have  known  pitting  to  be  in  metal  when  it  come  from  the  mill,  and  it  was 
due  to  a  flaw  or  some  little  imperfection  in  the  metal,  and  therefore,  I 
would  not  say  every  time  I  see  a  pit  in  such  a  piece  of  metal  it  was  caused 
by  rust. 

To  the  best  of  his  knowledge  and  belief  the  condition  of  the  barrel  of 
the  Colt  automatic,  Exhibit  28,  was  caused  by  rust.  It  is  quite  common 
for  a  barrel  of  a  pistol  to  become  rusty.  There  is  one  particular  place  in 
this  particular  pistol  where  there  seems  to  be  a  little  more  the  effect  of 
rust  than  in  any  other  place,  this  particular  place  is  in  the  groove  of  the 
gun — the  junction  of  the  groove — the  corner  of  the  groove — the  junction 
of  the  groove  and  the  land. 

Q.  Now,  the  center  of  the  groove  might  be  more  apt  to  be  wiped  off 
by  the  firing  of  the  gun?  A.  It  perhaps  might  be. 

Q.  That  being  the  fact,  the  center  place  would  be  wiped  off  by  the 
discharge  of  the  bullet,  and  you  are  more  apt  to  get  the  accumulation  at 
the  shoulder  where  the  groove  and  the  land  make  together?  A.  In  my 
experience  I  have  found  such  invariably  the  case. 

Q.  And  that  is  the  case  in  this  case,  isn’t  it?  A.  That  appears 
to  be  it. 

Q.  So  now,  we  have  a  condition  brought  about  by  rust  in  the  usual 
place  where  rust  accumulates  in  a  gun  under  ordinary  conditions,  that  is 
right,  isn’t  it?  Is  that  right?  A.  I  believe  that  is  right. 

[Exhibit  15  for  identification,  same  purporting  to  be  a  series  of  six 
photographs  each  of  the  six  bullets  here  in  question,  is  shown  to  the  wit¬ 
ness  by  Mr.  McAnarney.] 

From  the  photographs  he  can  formulate  no  opinion  as  to  the  kind  of 
bullets  they  are,  nor  from  what  kind  of  a  shell  they  came,  nor  as  to  their 
calibre. 

Relative  to  the  four  so-called  Fraher  shells,  Exhibit  30,  three  of  them 
are  similar  in  point  of  indentation  in  the  primer,  and  one  of  them  is  alone 
of  its  kind.  Of  those  fired  in  Lowell,  they  agree  very  closely  with  that 
one. 

He  does  not  have  the  factory  figures  as  to  the  diameter  of  the  38  Colt 
automatic  firing  pin.  He  would  rather  not  trust  to  his  memory  to  give  any 
figures.  He  does  have  an  impression  that  the  diameter  is  about  .075  of  an 
inch.  He  is  trusting  to  memory,  he  has  not  any  notes  with  such  a  figure. 

His  best  judgment  is  that  the  firing  pin  of  a  32  Colt  automatic  would 
be  in  the  neighborhood  of — the  outside  diameter  ought  to  be  around  .075. 

The  Savage  has  perhaps  .070,  about.  The  velocity  of  rotation  of  a 
bullet  is  a  matter  of  computation.  He  cannot  state  off-hand  the  approx- 


485 


imate  rate  of  rotation  of  a  Colt  automatic,  32  calibre. 

[The  witness  produces  a  bullet — this  is  one  of  the  bullets  that  were 
fired  from  the  32  Colt  automatic  pistol,  Exhibit  28,  at  Lowell.] 

Q.  Now,  looking  at  the  bullet  in  your  hand,  is  that  not  a  pretty  clean 
bullet,  and  are  not  the  lands  and  grooves  remarkably  well  defined?  A. 
It  is  a  clean  bullet.  The  lands  and  grooves  show  very  well. 

Referring  to  the  barrel  of  the  Colt  automatic  pistol,  Exhibit  28, 
counsel  asked: 

Q.  There  are  quite  a  few  pit  marks  up  through  on  the  grooves, 
there,  are  there  not?  A.  Large  and  small,  I  would  say  that  there  are 
some, — quite  a  number.  I  wouldn’t  say  how  many,  of  course. 

It  is  a  difficult  question  to  answer  whether  this  32  Colt  automatic 
pistol,  Exhibit  28,  has  been  used  much  or  not.  Judged  by  his  own  stand¬ 
ards  of  the  use  of  a  gun  he  would  say  it  had  not  been  used  a  great  deal. 

[Mr.  McAnarney  hands  a  cast  to  the  witness.] 

He  is  familiar  with  the  use  of  these  casts,  and  knows  how  they  are 
made.  This  cast  is  probably  made  of  sulphur.  After  examination,  he 
states  that  the  cast  handed  to  him  by  counsel  is,  he  believes,  a  cast  of  the 
inside  of  the  barrel  of  the  32  Colt  Automatic,  Exhibit  28.  In  appearance 
the  cast  brings  out  some  of  the  defects  of  the  32  Colt  automatic,  Exhibit 
28.  To  some  extent  he  thinks  it  is  a  fair  representation  of  the  inside  of 
the  barrel  of  that  gun.  “It  differs  from  being  a  fair,  or  good,  representa¬ 
tion  due  to  being  chipped  slightly.”  He  does  not  think  that  the  chipping 
is  caused  by  imperfections  in  the  barrel.  It  is  his  opinion  that  little  flakes 
have  been  knocked  off  from  the  cast  that  were  just  incident  to  the  delicacy 
of  the  cast,  in  some  little  handling  through  which  it  went,  possibly.  Apart 
from  this,  he  would  say  that  it  is  a  fair  representation  of  the  inside  of  the 
barrel  of  the  Colt  automatic,  32  calibre,  Exhibit  28. 

The  taking  of  casts  is  one  way  of  bringing  out  things  that  cannot  be 
seen  by  glancing  through  the  barrel.  He  knows  of  no  better  way  than 
this. 

Q.  Did  you  measure  that  automatic  gun?  A.  Did  I  measure  the 
automatic  ? 

Q.  Yes.  A.  In  what  respect? 

Q.  What  are  the  lands,  the  diameter?  What  are  the  diameters  of 
the  lands  in  that  Colt  automatic?  A.  Diameter  of  the  lands,  do  I  get 
you  clearly? 

Q.  Well,  the  width  of  the  lands?  A.  The  width  of  the  lands. 
From  measurements  made,  I  believe  the  width  of  the  lands  to  be  about 
60/1000. 

Q.  Well,  now,  you  made  those  measurements  yourself,  didn’t  you? 
A.  I  did. 

Q.  And  that  is  no  approximation,  is  it?  That  is  an  accurate  meas¬ 
urement  made  by  what?  What  instruments?  A.  Accurate  by  my 
standards. 

Q.  Well,  your  standard  is  an  accurate  one?  Your  standard,  I  say, 
is  an  accurate  one?  A.  My  standard  is  an  accurate  one? 
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Q.  Yes,  isn’t  it?  A.  It  is  a  matter  of  opinion. 

Q.  When  I  said,  “Is  it  accurate?”  you  said,  “By  your  standard.” 
Now  I  say  to  you,  your  standard  is  an  accurate  one,  isn’t  it?  A.  As 
accurate  as  it  is  possible  for  me  to  bring  it  to. 

Q.  Now,  what  instrument  did  you  measure  that  with?  A.  I  used 
a  scale,  dividers,  micrometer  and  depth  gauges. 

Q.  And  you  say  you  got  the  width — what  is  the  width  of  the  lands 
on  that  32?  A.  60/1000. 

Q.  What  is  the  width  of  the  grooves?  A.  What  is  the  width  of 
the  grooves? 

Q.  Yes.  You  don’t  understand  I  mean  the  width  of  the  groove  of 
the  bullet? 

Mr.  Katzmann.  I  am  objecting. 

The  Court.  You  may  answer  the  question. 

Q.  You  understand  I  am  talking  about  the  gun?  A.  My  under¬ 
standing  is,  you  mean  the  barrel. 

Q.  Now,  what  is  the  width  of  the  groove?  A.  107/1000,  of  an 

inch. 

Q.  What  is  the  diameter  of  the  groove?  A.  The  diameter  of  the 
groove,  .3115. 

Q.  What  is  the  diameter  of  the  lands?  A.  I  didn’t  get  the  diam¬ 
eter  of  the  lands  or  bore  measure. 

Q.  Well,  did  you  overlook  that?  A.  I  overlooked  it.  I  didn’t 
consider  it  important,  because — 

Q.  The  lands  in  your  gun  make  the  grooves  upon  the  bullet,  don’t 
they?  A.  It  makes  the  little  groove  on  the  bullet. 

Q.  Your  land  in  your  gun  makes  the  groove  on  the  bullet?  A.  It 
does  make  the  groove  on  the  bullet. 

Q.  So  that  the  bullet  you  have  been  talking  about  and  giving  dimen¬ 
sions  of,  you  have  not  ascertained  the  width  of  the  land  of  that  Colt? 
A.  The  width? 

Q.  The  diameter  of  the  land.  Have  you  or  have  you  not?  I  under¬ 
stood  you  to  say  you  did  not.  You  say  you  overlooked  it,  is  that  right? 
A.  I  didn’t  measure  the  diameter  between  lands. 

Q.  You  did  not?  A.  The  diameter  of  my  circle,  do  I  get  you 
clearly  ? 

Q.  Yes.  A.  I  didn’t  take  that  measurement. 

The  measurement  of  the  lands  on  the  Lowell  bullets,  corresponding 
with  the  grooves  in  the  barrel,  he  made  them  to  be  across  their  greatest 
diameter  about  .311.  The  width  of  the  land  he  made  to  be  about  .107, 
this  being  the  width  of  the  land  on  the  bullet,  corresponding  with  the 
groove  of  the  barrel. 

The  width  of  the  grooves  approximated  .060  of  an  inch. 

Q.  Have  you  that  measure  in  your  notes?  A.  No,  sir,  I  haven’t 
the  accurate  figures  in  my  notes. 

Q.  You  have  been  rolling  the  pages  over.  Is  there  anything  in  your 
notes  that  shows  the  width  of  the  grooves  of  the  bullets?  A.  There 
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is  no  special  notes. 

Q.  The  question  is,  is  there  anything  in  your  notebook  that  you 
have  been  turning  over  while  I  have  been  asking  my  questions  that  shows 
the  width  of  the  groove?  A.  There  are  figures  that  gives  me  a  key  to 
those  dimensions. 

Q.  There  are  figures  that  give  you  a  key  to  those  dimensions?  A. 
Yes,  sir. 

Q.  What  figures  are  they?  A.  They  are  headed  “Pistol.” 

Q.  Headed  “Pistol”.  What  else  is  there  that  gives  you  a  key  to  the 
width  of  that  groove?  A.  My  remembrance  of  what  that  measured. 

Q.  Well  then,  you  said  there  were  figures  there  that  give  you  a  key, 
and  on  there  you  say  there  is  what?  What  is  there  on  that  book,  I  say? 
A.  Under  the  heading  of  “Colt  automatic  pistol.” 

Q.  What  is  there  that  gives  you  a  key?  A.  There  are  the 
figures. 

Q.  What  figures  are  there  that  give  you  the  key  to  the  width  of  the 
groove?  A.  The  exact  figure  is  there. 

Q.  Then  you  haven’t  understood  my  previous  question.  Do  you 
say  now  that  you  have  in  your  book  there  the  exact  width  of  the  groove? 
A.  I  have  a  figure  here  which  represents  what  I  found  of  those  bullets. 

Q.  Have  you  a  figure  there  of  what  you  found  the  width  of  that 
groove  to  be?  A.  I  have  that  figure. 

Q.  What  is  it?  A.  .107. 

Q.  Will  you  kindly  show  me  that,  show  me  the  .107?  A.  Right 
here  (Indicating  book). 

Q.  Now,  this  is  under  the  heading  of  “Pistol”?  A.  Under  the 
heading  “Pistol,”  yes,  sir. 

Q.  Now,  will  you  read  what  you  have  there?  A.  “Pistol,  Colt 
Automatic,  calibre  32.  Groove  diameter  .3115  and  six  groove.  Left 
twist.  Eight-shot  magazine.  Grooves  .107  in  width.  Lands  60/1000.” 

Q.  Now,  did  you  measure  that  with  an  instrument  when  you  got 
that  width  of  that  groove?  Are  you  prepared  to  say  that  the  width  of 
that  groove  is  not  .112?  A.  From  my  own  measurements  I  would  say 
it  is  not  .112. 

Q.  Well,  now,  you  measured  it,  didn’t  you?  A.  I  did. 

Q.  And  you  are  now  testifying  in  regard  to  that  measurement,  and 
you  say  that  the  width  of  that  groove  is  not  .112?  A.  According  to 
my  measurement  it  is  not  .112. 

Q.  Your  measurement  is  made  for  the  purpose  of  ascertaining  that 
fact,  isn’t  it?  A.  It  is. 

He  knows  of  no  left  twist  32  calibre  automatic  other  than  the  Colt. 

Redirect  Examination. 

Q.  [By  Mr.  Williams.]  Why  could  you  not  tell  the  kinds  and  make 
of  bullets  from  the  photographs  which  were  shown  you,  Mr.  Van  Am- 
burgh?  A.  The  photograph  does  not  enable  me  to  visualize  an  article 
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that  I  may  be  familiar  with,  that  is  to  say,Jn  any  detail  as  fine  as  here 
on  those  bullets.  May  I  qualify  that?  It  is  necessary  to  recognize  cer¬ 
tain  small  details  on  bullets  to  form  a  proper  judgment,  and  these  are 
sometimes  not  present  in  photographs. 

He  knows  of  no  pistol  which  combines  a  left  twist  with  lands  .061  of 
an  inch  in  width. 

[The  cast  heretofore  referred  to  in  the  evidence  is  placed  in  an  envel¬ 
ope  and  marked  “Exhibit  17  for  identification.”] 

The  witness  then  points  out  on  the  cast  the  irregularities  which  he 
thinks  caused  corresponding  irregularities  on  the  bullets,  to  the  jury. 

There  is  a  difference  in  the  appearance  of  the  dents,  in  his  opinion, 
appearing  on  the  base  of  the  three  Peters  shells  fired  at  Lowell,  from  the 
appearance  of  the  dents  on  the  three  Winchester  shells  fired  at  Lowell. 

Q.  And,  as  we  assume  they  are  made  by  the  same  firing  pin,  will 
you  tell  the  jury  what  causes  that  difference  in  appearance  in  the  dents? 
A.  In  my  opinion  the  appearance  of  the  indentations  could  be  caused, 
One,  by  a  difference  in  the  chamber  pressure  generated  by  the  powder 
charge,  bearing  in  mind  they  are  two  different  makes,  and,  secondly,  by 
a  difference  in  thickness  of  the  metal  in  the  primer  cap,  or  the  metal  of 
which  the  primer  is  made.  A  heavier  would  not  respond  to  the  blow  of 
the  striker. 

Q.  You  find  evidence  of  what  you  call  a  set-back  on  the  three  Peters? 
A.  On  the  three  Winchesters  especially. 

Q.  No.  My  question  is  this — 

Mr.  McAnarney.  Pardon  me.  You  don’t  mean  to  contradict  your 
own  witness. 

Mr.  Williams.  No.  He  didn’t  understand  my  question,  that  is  all. 

Q.  My  question  is,  do  you  find  evidence  of  a  set-back  on  the  three 
Peters  shells?  A.  No,  there  is  no  evidence  of  set-back  on  the  three 
Peters. 

In  his  opinion  the  reason  for  the  evidence  of  the  setback  occurring  on 
the  Winchesters  and  not  on  the  Peters,  is  that  there  is  perhaps  more  pres¬ 
sure  in  those  Winchester  cartridges  which  caused  the  primer  metal  to 
set-back  with  greater  force. 

[The  three  Peters  bullets  discharged  from  the  Peters  cartridges  at 
Lowell  are  placed  in  an  envelope  and  marked  “Exhibit  36  for  identifica¬ 
tion.”] 

[The  jury  retires.] 

[Conference  at  the  bench.] 

The  Court.  I  asked  Mr.  McAnarney  if  he  recalls  anything  where 
I  admitted  evidence  to  be  introduced  by  the  Commonwealth  tending  to 
prove  certain  matters  upon  which  the  competency  of  the  evidence  de¬ 
pended.  Mr.  McAnarney  says  that  he  recalls  nothing.  I  wanted  to  say 
I  want  to  keep  my  word  by  striking  out  such  evidence  if  there  was  any 
failure  on  the  part  of  the  Commonwealth  to  furnish  such  evidence.  Mr. 
McAnarney  says  he  recalls  nothing,  but  he  went  on  to  state —  Go  ahead, 
about  the  cap.  There  was  evidence  tending — 

Mr.  McAnarney.  I  understand  your  Honor  has  admitted  the  cap. 
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The  Court.  Do  you  recall  anything  else? 

Mr.  McAnarey.  I  will  have  to  look  over  my  notes. 

The  Court.  Suppose  you  look  them  over  during  the  night. 

The  Court.  Will  you  poll  the  Jury,  please. 

(The  jury  is  polled,  and  the  defendants  answer  “Present.”) 

(Conference  at  Bench  between  Court  and  counsel.) 

Mr.  McAnarney.  It  is  agreed  on  behalf  of  the  defendants  Vanzetti 
and  Sacco  that  of  the  four  shot  gun  shells  found  on  the  defendant  Van¬ 
zetti  at  the  time  of  his  arrest,  two  have  not  been  introduced  in  evidence 
because  they  are  not  in  the  same  condition  as  when  found  on  him,  and  this 
through  no  fault  of  either  the  Government  or  the  defendants,  and  that 
the  two  shot  gun  shells  that  are  hereby  admitted  are  subject  to  the  same 
general  exception  as  were  the  other  cartridges  claimed  to  have  been  taken 
from  the  defendant  Sacco  at  the  same  time. 

The  Court.  It  is  agreed  that  there  shall  be  no  argument  or  claim  on 
the  part  of  the  defendants  because  of  the  fact  that  the  rifle  found  at  the 
home  of  the  defendant  Sacco  was  not  produced  in  court. 

(The  Court  excuses  the  jury,  and  they  retire  to  the  jury  room.) 

Mr.  Moore.  The  defendants  move  that  the  jury  be  instructed  that 
all  evidence  that  they  secured  by  reason  of  the  view  of  a  certain  Buick  car 
they  shall  disregard  as  evidence,  and  that  they  further  be  instructed  to  dis¬ 
regard  the  testimony  of  Mr.  Wind,  Mr.  Fuller  and  Officer  Hill  of  the  find¬ 
ing  of  this  specific  Buick  car,  and  that  all  matters  in  connection  therewith, 
on  the  ground  that  no  one  of  the  three  witnesses  referred  to  above  testi¬ 
fied  to  any  knowledge  that  this  was  the  same  car  as  was  used  at  Braintree 
on  April  15,  and  that  no  witness  has  definitely  identified  the  Buick  car 
found  in  the  Manley  woods  as  one  and  the  same  car  that  such  witness  saw 
at  Braintree  on  April  15th,  and  that  the  three  witnesses  referred  to  above 
did  not  identify  the  car  as  having  a  bullet  hole  in  it  at  the  date  and  time 
and  place  that  they  found  it  but  that  the  first  evidence  of  the  bullet 
hole  in  the  car  comes  after  the  car  has  been  taken  out  of  the  woods  and 
after  the  lapse  of  something  in  the  neighborhood  of  one  or  two  hours, 
as  is  indicated  by  the  evidence;  that  the  hole  in  the  side  of  the  car  was 
first  seen  by  Officer  Guerin  somewhere  around  the  hour  of  4.30  p.  m. 

The  Court.  The  Court  is  to  look  up  the  evidence,  and  the  defendants 
waive  no  rights  because  the  Court  did  not  pass  on  this  motion  at  the  con¬ 
clusion  of  the  evidence  offered  by  the  Commonwealth. 

Mr.  Moore.  The  defendants  move  that  the  Court  at  this  time  instruct 
the  jury  to  disregard  all  evidence  of  Mr.  and  Mrs.  Johnson  to  the  effect 
that  on  May  5th  they  saw  Boda  and  Orciani  or  either  of  them  at  the  John¬ 
son  home,  and  also  to  instruct  the  jury  to  disregard  all  evidence  of  any 
conversation  had  between  either  Mr.  or  Mrs.  Johnson  and  Boda.  This 
conversation  referred  to  above  is  intended  to  refer  to  the  phrase — “I  will 
call  my  husband,”  as  made  by  Mrs.  Johnson,  and  the  conversation  between 
Johnson  and  Boda. 


(Short  recess.) 


490 


Mr.  Katzmann.  (To  the  stenographer)  Read  the  stipulation  to 
the  jury  about  the  shells. 

(The  stipulation  is  read  as  follows:  “It  is  agreed  on  behalf  of 
the  defendants  Vanzetti  and  Sacco  that  of  the  four  shot-gun  shells 
found  on  the  defendant  Vanzetti  at  the  time  of  his  arrest,  two  have  not 
been  introduced  in  evidence  because  they  are  not  in  the  same  condition 
as  when  found  on  him,  and  this  through  no  fault  of  either  the  Govern¬ 
ment  or  the  defendants,  and  that  the  two  shot-gun  shells  that  are  here¬ 
by  admitted  are  subject” — ) 

Mr.  Katzmann.  Now,  I  offer  these  two  shells  which  I  submitted  to 
counsel  and  ask  that  they  be  marked  as  exhibits. 

The  Court.  They  may  be. 

(Two  shells  admitted  in  evidence  and  marked  “Exhibit  37.”) 

Mr.  Katzmann.  I  should  like  these  to  be  shown  to  the  jury,  if  your 
Honor  please,  but  I  will  wait  until  this  further  stipulation  is  read: 

(The  stipulation  is  read  to  the  jury  as  follows:  “It  is  agreed 
there  shall  be  no  argument  or  claim  on  the  part  of  the  defendants 
because  of  the  fact  that  the  rifle  found  at  the  home  of  the  defendant 
Sacco  was  not  produced  in  Court.”) 

(Conference  at  bench  between  Court  and  counsel.) 

Mr.  Moore.  It  is  agreed  that  the  rifle  referred  to  above,  taken  from 
the  home  of  Sacco,  the  introduction  of  the  same  was  objected  to  by  the 
defendants,  and  that  the  defendants’  objection  is  overruled. 

The  Court.  That  is  not  it  at  all. 

Mr.  Katzmann.  The  rifle,  Mr.  Moore,  has  not  been  introduced. 

Mr.  Moore.  Only  in  so  far  as  it  is  not  physically  produced,  you  have 
it  in  front  of  this  jury,  not  physically,  but  the  same  issue  as  on  the  shot¬ 
gun  shells. 

The  Court.  All  I  can  say  is  where  you  make  these  agreements  and 
then  they  go  ahead  and  read  them  to  the  jury,  now  they  are  all  wrong. 
That  is  just  exactly  what  Mr.  McAnarney  said. 

Mr.  Jeremiah  McAnarney.  A  stipulation  the  jury  be  instructed 
to  entirely  disregard  any  evidence  with  reference  to  the  finding  of  a  rifle 
at  the  home  of  Sacco? 

Mr.  Katzmann.  That  is  entirely  agreeable  to  me.  I  do  not  propose 
to  argue  it. 

Mr.  Jeremiah  McAnarney.  Further  than  that,  that  the  Judge  will 
so  instruct  them. 

Mr.  Katzmann.  I  agree  with  you. 

The  Court.  Shall  I  say  to  them  there  has  been  a  misunderstanding 
here?  I  suppose  I  should. 

Mr.  Jeremiah  McAnarney.  Yes,  I  think  that  ought  to  be  stated 
before  we  start  our  case. 

The  Court.  I  think  so.  Then  I  think  I  will  make  another  statement 
preceding  your  opening,  just  the  same  as  I  did  for  the  Commonwealth,  that 
the  opening  statement  is  not  evidence,  because  if  I  do  not,  somebody  may 
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be  jumping  up  here,  and  I  want  to  avoid  that  just  the  same  as  I  did  in 
the  other  case.  You  want  that  I  should  say  there  was  a  misunderstanding 
in  regard  to  what  was  stated  by  the  stenographer  with  reference  to  the 
rifle  found  at  Sacco’s  house,  that  whatever  was  read  to  the  jury  they  must 
disregard  and  they  must  give  it  no  consideration  whatsoever? 

Mr.  Jeremiah  McAnarney.  Not  only  the  stenographer’s  statement, 
but  the  fact  of  any  finding  of  any  rifle  at  Sacco’s  house,  they  will  entirely 
disregard. 

The  Court.  Well,  I  cannot  do  that,  because  there  may  be  evidence. 
I  do  not  know  but  what  there  is  some  evidence  in  here. 

Mr.  Moore.  It  is  not  subject  to  any  stipulation  at  all,  and  the  jury 
should  entirely  disregard  it  at  the  present  time. 

The  Court.  That  is  what  I  am  going  to  say,  as  far  as  this  statement 
alone  is  concerned,  but  I  cannot  go  over  all  the  evidence  and  say  there  is 
nothing  about  a  rifle. 

Mr.  Jeremiah  McAnarney.  I  said,  the  jury  be  instructed  to  entire¬ 
ly  disregard  any  evidence  with  reference  to  the  finding  of  the  rifle  at 
Sacco’s  house,  not  any  reference  to  the  rifle  in  the  case. 

The  Court.  (To  Mr.  Katzmann)  Do  you  object  to  that? 

Mr.  Katzmann.  I  do  not.  That  is  my  understanding  of  the  merits 
of  the  agreement. 

The  Court.  Do  you  want  I  should  say  neither  side  is  to  comment  on 
that? 

Mr.  Moore.  Yes,  by  mutual  agreement. 

The  Court.  (To  the  jury)  Mr.  Foreman  and  Gentlemen,  it  is  my 
duty  to  instruct  you  that  there  was  a  misunderstanding  in  regard  to  the 
last  statement  or  stipulation  read  to  you  by  the  stenographer.  It  was 
agreed  and  it  is  now  agreed  that  so  far  as  the  finding  of  the  rifle  at  the 
home  of  Sacco  is  concerned,  you  will  entirely  disregard  it,  and  you  will 
give  it  no  consideration  whatsoever,  because,  as  it  stands  now,  under  the 
agreement,  there  is  no  evidence  before  you  that  there  was  a  rifle  found 
at  the  home  of  Sacco.  It  was  agreed  between  counsel  and  this  was  their 
agreement,  that  no  argument  would  be  made  because  of  the  fact  that  the 
rifle  was  not  produced.  That  was  the  agreement  that  should  have  been 
read,  instead  of  what  was  read,  and,  therefore,  when  you  are  asked  to  dis¬ 
regard  it,  that  means  that  you  must  disregard  it,  and  when  you  disregard 
anything,  there  can  have  been  no  evidence  upon  that  question.  And  this 
is  by  virtue  of  an  agreement  between  counsel.  That  covers  it. 

Mr.  Jeremiah  McAnarney.  Yes. 

The  Court.  Does  that  close — 

Mr.  Katzmann.  The  Commonwealth  rests,  if  your  Honor  please. 

The  Court.  [To  the  jury.]  Mr.  Foreman  and  gentlemen,  it  is  my 
duty  to  make  the  same  suggestions  to  you  immediately  preceding  the  open¬ 
ing  by  counsel  for  the  defendants  that  I  did  preceding  the  opening  by  Mr. 
Williams,  counsel  for  the  Commonwealth.  As  I  said  to  you  then,  and  I 
repeat  now,  these  are  simply  opening  statements,  sometimes  called  the 
opening  arguments,  but  they  are  statements  to  give  you  an  intelligent  idea 
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of  the  evidence  that  the  defendants  propose  to  introduce  for  your  consid¬ 
eration,  and  that  being  true,  you  must  bear  in  mind,  as  I  said  then,  that 
statements  by  counsel  in  any  opening  should  never  be  considered  evidence. 
It  is  not  evidence.  It  is  simply  statements  of  what  counsel  propose  to 
prove,  and  that  being  true,  you  must  wait  until  you  get  the  evidence  that 
will  be  introduced  by  the  counsel  for  the  defendant;  and  I  told  you  a  few 
days  ago  that  you  must  keep  your  minds  open. 

The  Commonwealth  has  now  rested.  You  must  keep  your  minds  in 
a  state  of  absolute  impartiality.  You  have  not  heard  the  testimony  of  the 
defendants,  and,  therefore,  you  should  still  keep  your  minds  open  and  in 
a  state  of  absolute  impartiality,  with  a  view  of  deciding  these  cases  after 
you  have  heard  all  the  evidence,  and  after  you  have  heard  the  arguments, 
and  after  you  have  heard  the  charge,  and  then  you  will  retire  to  your  jury 
room,  when  I  hope  your  minds  will  be  in  as  near  a  perfect  state  of  impar¬ 
tiality  as  the  general  lot  of  humanity  will  permit,  with  a  view  of  determin¬ 
ing  from  all  the  evidence  introduced  on  both  sides  as  to  what  is  the  truth. 

You  may  proceed  with  the  opening,  please. 

Mr,  Callahan.  May  it  please  the  Court,  Mr.  Foreman  and  gentle¬ 
men:  You  have  now  heard  the  Commonwealth’s  direct  case.  That  is  to 
say,  you  have  now  substantially  all  the  evidence  on  which  they  base  their 
proof  of  the  allegations  stated  in  the  indictments  upon  which  these  men 
at  bar  are  charged  with.  To  use  the  vernacular  of  the  street,  I  presume 
you  are  all  sick  of  your  job.  But,  Mr.  Foreman  and  gentlemen,  you  are 
now  passing  through  or  in  the  performance  of  a  very,  very  important 
duty,  one  which  is  of  a  most  solemn  nature,  one  which  deals  with  the  very 
existence  of  human  beings,  and  I  urge  you  in  the  consideration  of  the  evi¬ 
dence,  both  on  behalf  of  the  Commonwealth  and  on  behalf  of  the  defend¬ 
ants,  and  in  your  determination  of  that  evidence,  I  urge  you  to  use  every 
sense  of  duty  in  your  very  existence. 

I  want  you  to  pause  for  a  moment  and  consider  what  is  before  you. 
The  lives  of  two  human  beings,  and  when  you  deal  with  the  evidence  that 
has  been  offered  here  by  the  Commonwealth  and  when  you  deal  with  the 
evidence  that  is  to  be  offered  here  by  the  defendants  and  their  witnesses, 
you  are  dealing  with  the  lives  and  the  existence  of  the  two  defendants. 

You  have  had  an  experience  to  date,  day  after  day,  week  after  week, 
sitting  here  in  the  jury  box  listening  to  the  various  witnesses,  their  testi¬ 
mony,  the  various  arguments  between  counsel  and  some  with  the  Court, 
and  you  have  heard  the  Court  make  various  rulings  as  to  the  admissibility 
of  certain  evidence,  and  you  have  heard  after  those  rulings  were  made  by 
him,  exceptions  taken  by  the  defendants’  counsel,  and  you  will  hear,  per¬ 
haps,  in  the  introduction  of  the  defendants’  testimony  those  things  hap¬ 
pen,  and  I  am  going  to  ask  you  and  say  to  you  that  those  exceptions  are  of 
no  consequence  to  you. 

The  fact  that  exceptions  were  taken  by  defendants’  counsel  are  as  a 
matter  of  right,  and  they  have  a  right  to  go  to  a  higher  court  to  ask  for 
another  adjudication.  And  so  I  say  to  you  they  are  of  no  consequence  to 
you  in  any  form  whatever. 
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At  the  conclusion  of  the  trial  and  as  a  part  of  the  judge’s  charge,  he 
will  undoubtedly  instruct  you  as  to  various  principles  of  law  laid  down  in 
this  Commonwealth  governing  the  evidence  that  has  been  admitted  here 
and  testified  to  by  the  witnesses.  Those  principles  of  law  which  he  lays 
down  to  you  are  the  principles  of  law  upon  which  you  are  to  base  your 
conclusion  of  fact  when  you  reach  the  jury  room,  and  I  say  that  to  you 
now  to  distinguish  between  the  fact  that  exceptions  have  been  taken, — to 
repeat  that  they  are  of  no  consequence  to  you,  but  the  law  that  you  are  to 
take  is  the  law  that  will  be  laid  down  later  by  his  Honor  in  his  charge  to 
you. 

We  start  at  the  opening  of  the  defendants’  case  in  the  same  legal  pre¬ 
dicament  as  when  the  Commonwealth  opened  their  case,  that  is,  the  de¬ 
fendants  now  are  innocent  of  this  crime,  and  they  remain  so  until  you  have 
determined  the  evidence  and  changed  their  legal  category  from  that  of  in¬ 
nocence. 

The  presumption  of  law  still  is  that  they  are  innocent  of  the  crimes 
stated  in  these  indictments,  and  the  burden  of  proof  is  still  upon  the  Gov¬ 
ernment,  or  Commonwealth,  to  prove  to  you  all  the  allegations  set  out  in 
the  indictments  beyond  reasonable  doubt. 

As  a  matter  of  law,  the  defendants  are  not  obliged  to  offer  any  testi¬ 
mony  whatsoever,  and  the  mere  fact  that  they  do  offer  themselves  as  wit¬ 
nesses  or  offer  other  witnesses  to  explain  situations  that  developed  in  the 
Commonwealth’s  case,  they  do  not  sustain  any  burden.  The  Common¬ 
wealth  still  carries  the  burden  that  they  must  prove  to  you  beyond  a  rea¬ 
sonable  doubt  the  allegations  set  out  in  the  indictments.  But  the  defend¬ 
ants  do  intend  to  offer  themselves  as  witnesses,  and  they  do  intend  to 
call  other  witnesses  who  will  explain  certain  situations  that  were  brought 
out  by  the  Commonwealth’s  witnesses. 

The  defence  will  be  made  up  of  practically  two  parts.  We  shall 
offer  witnesses  that  were  at  or  near  the  scene  of  the  shooting  April  15th 
that  will  tell  you  what  they  saw  and  who  they  saw,  and  by  that,  when  I 
say  “who  they  saw,”  I  mean  with  reference  to  the  defendants.  The  de¬ 
fendants  will  explain  to  you  in  person  what  they  were  doing  on  the  day  of 
April  15th,  substantially  at  the  time,  not  only  at  the  time  when  the  crime 
was  committed — or  crimes  were  committed — but  also  throughout  the 
entire  day. 

The  defendant  Vanzetti  will  offer  himself  as  a  witness  and  tell  you 
his  experience  from  the  time  that  he  landed  in  this  country,  I  think  New 
York,  and  his  life  experience  of  the  years  he  remained  in  New  York  City, 
working  around  restaurants,  washing  dishes  and  maintaining  himself  as 
best  he  could,  until  some  few  years  ago  he  made  his  home  in  Plymouth, 
Plymouth  County,  down  on  the  Cape,  and  for  a  few  years  he  worked  there 
in  a  mill,  doing  unskilled  labor. 

After  saving  a  few  dollars  he  bought  out  a  small  fish  business,  a  fish 
business  that  consisted  of  a  push  cart  only  for  several  years,  and  sold  fish 
around  the  streets  in  Plymouth  with  his  push  cart.  When  the  fish  busi¬ 
ness  was  not  good,  he  did  outside  labor,  worked  for  independent  contrac- 
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tors  there,  as  an  unskilled  laborer,  and  that  has  been  his  life  since  he  has 
been  in  this  country  up  to  the  date  of  May  5th,  when  he  was  arrested. 

Now,  as  to  Sacco,  Sacco  will  also  tell  you  that  some  few  years  ago, — 
1908,  I  think, — he  landed  in  Boston,  went  to  live  first  in  Milford,  Massa¬ 
chusetts,  obtaining  employment  as  a  water  boy  with  some  contractor  there 
who  was  doing  paving  work  in  the  streets  of  Milford. 

Later,  he  got  promoted  to  the  occupation  of  carrying  paving  stones, 
and  from  there  he  worked  during  the  summer  and  fall  of  his  first  year  in 
this  country,  and  when  winter  came  he  went  into  one  of  the  machine 
shops  and  did  unskilled  labor.  He  worked  there  for  nearly  a  year  and 
then  went  to  a  school  to  learn  edge  trimming,  and  I  mean  by  “school”  he 
went  to  what  was  known  then  in  Milford  as  the  3-K  Shoe  Factory,  which 
is  now  in  Stoughton,  and  a  Mr.  Kelley — not  the  man  who  testified  here  a 
few  days  ago,  but  I  think  his  father — taught  him  for  a  certain  sum  of 
money  the  trade  of  shoe  trimming  or  edge  trimming. 

And  from  there  he  went  to  Webster  and  worked  in  the  shoe  factory 
there,  in  his  trade  of  edge  trimming.  Then  he  came  back  to  Milford  again 
and  worked  in  another  factory,  in  his  trade  as  edge  trimmer.  Then  he 
came  down  locally  here  to  Stoughton.  I  think  he  worked  in  Rice  &  Hutch¬ 
ins  in  South  Braintree  for  a  short  time  as  edge  trimmer.  Then  he  worked 
in  Cambridge  for  a  short  time  edge  trimming.  Then  he  worked  in  Somer¬ 
ville  and  then  in  Chelsea,  until  later  he  came  to  live  in  Stoughton  and  went 
to  work  again  for  the  3-K  Shoe  Factory  and  worked  there  for  several 
years  at  his  trade  of  edge  trimming,  and  worked  there  up  to  May  1st  or 
2nd  of  last  year  previous  to  his  arrest. 

He  will  tell  you  of  his  home  conditions,  of  his  mother  passing  away 
some  time  in  the  early  part  of  March  of  last  year,  and  the  receipt  of  a  let¬ 
ter  from  his  father  asking  him  to  come  home  on  account  of  his  mother’s 
death  and  on  account  of  the  illness  of  his  father,  and  after  the  receipt  of 
that  letter  he  went  to  his  employer  at  the  3-K  Shoe  Factory  in  Stoughton, 
showed  the  letter,  or  at  least  talked  about  the  letter,  and  told  his  employer 
that  he  had  decided  to  go  back  home,  and  then  asked  that  arrangements 
might  be  made  that  he  could  go  to  Boston  some  day  the  latter  part  of  the 
week  of  which  April  15th  fits  in. 

And  when  Mr.  Kelley  took  the  stand  I  wish  you  to  notice  that  he  test¬ 
ified  that  Sacco  had  asked  him,  not  only  that  week,  but  some  week  before, 
about  getting  away  some  day,  but  there  wasn’t  any  particular  or  definite 
day  mentioned  by  Sacco,  but  some  day  during  that  week,  on  which  he 
might  go  in  to  Boston  and  make  application  and  obtain  his  passport,  and 
that  he  was  told  by  his  employer  that  after  he  had  caught  up  his  work 
he  could  do  so,  and  he  went  and  obtained  the  services  of  another  man  whom 
he  “broke  in”  as  they  say  in  a  factory,  taught  or  instructed  or  demon¬ 
strated  the  work;  that  a  man  and  he  worked  together  for  several  days 
until  the  work  was  caught  up,  which  happened  to  be  Wednesday,  April 
14th;  and  that  night  he  called  the  condition  of  his  work  to  Mr.  Kelley’s 
attention,  and  Mr.  Kelley  said,  “Very  well,  go  tomorrow.” 

And  he  will  tell  you  that  he  went  in  on  the  early  train  from  Stoughton 
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Center,  Massachusetts,  to  Boston.  He  will  tell  you  about  going  to  the 
office  of  the  Italian  Consul,  having  with  him  a  picture,  himself  and  his 
wife  and  child,  as  a  requirement  for  the  application  of  a  passport.  And 
he  will  tell  you  his  experience  there  in  the  office  of  the  Italian  Consul,  in 
that  the  picture  was  not  in  right  form  or  the  right  size,  and  that  he  had 
to  go  out  and  obtain  another  one,  and  he  went  back  again  after  he  had  left 
the  employ  of  Mr.  Kelley,  namely,  May  2nd,  when  the  passport  issued, 
three  days  before  his  arrest. 

We  will  offer  you  in  corroboration  of  that  fact  a  deposition  that  was 
taken  in  Italy  from  the  man  whom  he  saw  in  the  Italian  Consul’s 
office  on  the  date  of  April  15th.  We  will  show  you  that  that  man  worked 
in  the  Consul’s  office  up  until  some  time  in  that  fall  of  1920,  when,  on 
account  of  his  health,  he  went  back  to  Italy,  and  in  that  deposition,  which 
will  be  presented  to  you  later,  it  will  show  of  the  visit  of  Sacco  to  his 
office  and  of  the  business  transaction  between  him  and  Sacco,  the  time  of 
day.  Then  we  will  show  you  by  Sacco  his  time  taken  up  in  Stoughton 
on  the  2nd,  3rd,  4th  and  5th  of  May,  up  to  the  night  of  his  arrest.  In  those 
two  courses  I  have  followed  now,  they  will  show  what  these  men  were 
doing  the  day  of  April  15th.  They  will  also  explain  to  you  the  reason 
for  them  having  guns,  and  ammunition,  in  their  possession. 

Now,  going  back  to  South  Braintree  for  a  moment,  we  will  offer  some 
12  or  15  witnesses  who  were  stationed  or  working  at  certain  points,  and 
they  will  tell  you  what  they  saw  of  the  shooting,  what  they  saw  of  the 
men  that  did  the  shooting,  and  what  they  saw  of  the  automobile  and  what 
they  saw  of  the  men  in  the  automobile. 

We  will  produce  a  witness  who  was  at  or  near  the  crossing  directly 
opposite  to  the  cobbling  shop  towards  the  railroad  track  that  was  within 
six  or  eight  feet  of  the  automobile  when  it  came  across  the  railroad  cross¬ 
ing  from  the  lower  part  of  Pearl  Street,  a  man  who  was  in  South  Braintree 
there  that  day  on  business.  He  arrived  at  the  South  Braintree  station 
sometime  in  the  neighborhood  of  2  :30,  had  some  paraphernalia  with  him 
that  he  brought  along  in  the  train  with  him.  He  was  on  his  way  to  give 
on  exhibition  in  one  of  the  schools  there  in  glass-blowing.  He  left  his 
things  at  the  station  and  went  over  on  to  Pearl  Street  to  a  stable  there  that 
is  near  the  cobbling  shop,  in  the  direction  toward  South  Braintree  center, 
to  procure  a  carriage  that  he  might  have  this  paraphernalia  taken  from 
the  railroad  station  to  the  school  at  which  he  was  to  give  his  exhibition. 

His  partner  was  with  him.  His  partner  remained  in  the  stable  to 
drive  back  with  the  man  who  was  to  furnish  the  team,  and  this  witness 
that  I  have  mentioned  or  described  went  down  Pearl  Street  to  go  back  to 
the  station,  and  when  he  got  to  the  corner  of  Pearl  Street  and  the  street 
which  runs  parallel  with  the  railroad  track,  at  the  corner  there  near  the 
cobbling  shop,  he  met  an  officer  from  Brockton  who  was  off  duty,  who  was 
out  having  a  pleasure  ride  with  his  brother. 

He  stopped  talking  to  this  police  officer  that  was  from  Brockton,  and 
while  talking  there  he  heard  some  shots.  He  looked  down  Pearl  Street 
and  he  saw  the  men  in  the  street.  He  saw  the  shooting,  and  he  started 
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off  to  go  down  and  he  got  nearly  to  the  railroad  tracks  when  the  automo¬ 
bile  came  up,  so  he  got  a  full-face  view  of  the  automobile,  and  he  got  a 
full-face  view  of  three  of  the  occupants  in  the  automobile,  two  in  the  front 
seat  and  two  in  the  rear  seat,  and  he  will  tell  you,  as  that  automobile 
came  up  across  those  tracks,  or  when  it  first  got  to  the  first  railroad  track 
nearest  the  Rice  &  Hutchins  factory,  there  was  one  man  in  the  front  seat 
and  three  in  the  rear  seat;  that  he  saw, — or  two  in  the  rear  seat,  I  would 
say,  and  the  man  got  up  while  the  automobile  was  going  across  the  track 
in  a  westerly  direction  on  Pearl  Street,  one  of  the  men  got  from  the  rear 
seat  of  the  automobile  over  the  back  into  the  front  seat  and  sat  there,  and 
just  as  he  got  into  the  seat  and  sat,  he  was  just  passing  him  and  he  pointed 
a  revolver  to  shoot. 

The  automobile,  he  will  tell  you,  was  going  six,  seven  or  eight  miles 
an  hour.  They  were  having  difficulty  getting  up  speed.  The  automobile 
was  in  vibration,  and  from  the  time  that  or  just  previous  to  its  crossing 
the  railroad  tracks  at  the  Rice  &  Hutchins  side  until  it  got  across  the  rail¬ 
road  track  and  a  short  distance  then,  that  all  that  time  that  automobile 
and  those  men  were  in  his  view. 

In  addition  to  that,  we  will  offer  you  a  witness  who  was  then  in  the 
employ  of  Slater  &  Morrill.  His  duties  were,  I  think,  chasing  damaged 
shoes,  or  lost  shoes,  or  stock  shoes,  some  occupation  at  least  in  the  factory 
that  took  him  to  the  lower  Slater  &  Morrill  factory  a  part  of  the  day  or 
parts  of  the  day,  and  then  the  remainder  parts  of  the  day  to  the  upper 
Slater  &  Morrill  factory,  and  that  on  the  day  of  April  15th  that  he  left  the 
lower  Slater  &  Morrill  factory  to  go  to  the  upper  Slater  &  Morrill  factory, 
and  that  as  he  walked  along  the  sidewalk,  the  southerly  side  of  Pearl 
Street,  where  the  two  men  that  you  have  heard  described  were  standing 
against  the  iron  fence  he  will  tell  you  that  just  previous  to  the  shooting — 
because  he  met  Parmenter  and  Berardelli  right  at  or  near  the  railroad 
crossing  nearest  to  Rice  &  Hutchins  factory — that  he  had  only  passed  these 
men  a  very  short  time  previous  and  that  he  noticed  that  they  were  sort  of 
nervous,  turning,  and  with  their  caps  pulled  down,  and  he  got  suspicious 
of  them  and  he  stopped  and  paused  in  his  walk  to  get  a  look  at  them,  and 
as  he  came  up  Pearl  Street  he  got  a  view  of  one  of  the  men  as  they  were 
passing  one  another,  talking  to  one  another,  he  got  a  full-face  view  of  the 
man  that  was  farthest  away  from  him,  and  when  he  got  up  to  go  by  them 
he  sort  of  paused  and  looked  around  and  looked  at  the  other  man  in  the  face. 

We  will  offer  you  witnesses  that  were  working  there  in  the  excavation 
where  they  were  digging  the  cellar  where  you  noticed  the  newly  construct¬ 
ed  restaurant.  I  am  not  going  into  detail,  but  they  will  take  the  stand  and 
tell  you  what  they  saw  and  describe  who  they  saw  and  tell  you  who  they 
saw,  so  far  as  these  defendants  are  concerned. 

We  will  offer  you  witnesses  that  were  in  the  employ  of  the  New  York, 
New  Haven  and  Hartford  Railroad  who  were  working  on  the  track  at  the 
South  Braintree  crossing,  just  south  of  the  crossing.  I  do  not  now  recall 
the  number  of  feet  the  men  were  at  the  time  the  shooting  took  place,  but 
a  few  feet  at  least.  I  will  leave  that  for  them  when  they  take  the  stand 
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to  testify.  I  think  there  are  several  of  them  that  were  working  there,  and 
they  will  tell  you  what  they  saw,  what  they  heard  and  who  they  saw,  so 
far  as  these  defendants  are  concerned. 

Then  we  will  offer  you  witnesses  who  worked  or  who  are  in  the 
employ  of  Slater  &  Morrill.  The  floor  directly  above  the  floor  which  is 
called  the  office  floor  where  the  witness  Mary  Splaine  and  Margaret  Dev¬ 
lin — if  I  have  got  the  names  correct — testified  they  were.  We  will  offer 
you  witnesses  that  worked  at  the  window  directly  above  them  and  appar¬ 
ently  got  the  same  view,  and  they  will  tell  you  what  they  saw  and  describe 
who  they  saw  and  who  they  were,  so  far  as  these  defendants  are  con¬ 
cerned, 

I  think  that  covers  practically  all  the  witnesses  or  places  they  were, 
all  witnesses  to  identification,  witnesses  as  to  what  they  saw,  who  they 
saw  and  describe  who  they  were  at  South  Braintree. 

We  will  offer  you  further  witnesses  that  have  talked  with  several  of 
the  witnesses  who  testified  here  for  the  Commonwealth,  tending  to  show 
that  they  had  made  previously  different  statements,  or,  statements  differ¬ 
ent  than  the  statements  they  made  here  on  the  stand,  and  that,  substan¬ 
tially  is  the  defendants’  case. 

And  I  want  to  say  to  you  in  conclusion  that  when  you  are  taking  in 
this  evidence  that  you  will  give  the  defendants  and  their  witnesses  the 
same  consideration,  the  same  attention  and  the  same  patience  that  you 
have  given  the  witnesses  for  the  Commonwealth. 

Mr.  Jeremiah  McAnarney.  Your  Honor,  in  view  of  the  statement 
of  Mr.  Callahan,  and  it  is  so  substantially  covering  the  whole  affair,  I  do 
not  think  I  will  make  any  opening  on  behalf  of  the  defendant  Vanzetti  ; 
the  two  being  interwoven  together,  it  would  be  a  good  deal  of  repetition. 
Where  our  cases  differ  will  be  shown  by  the  evidence. 

Charles  B.  Breed 

Called  on  behalf  of  the  defendants,  testified  as  follows: 

He  resides  in  Lynn,  Massachusetts,  and  has  been  a  Civil  Engineer  for 
24. years  last  past.  He  is  a  professor  at  the  Massachusetts  Institute  of 
Technology.  He  identifies  the  map  in  front  of  the  jury  as  one  that  was 
made  under  his  direction,  showing  the  Slater  &  Morrill  factory,  the  Rice 
&  Hutchins  factory,  Pearl  Street,  the  N.  Y.  N.  H.  &  H.  right-of-way,  and 
the  crime  scene’s  locality. 

From  the  window  on  the  second  floor,  nearest  to  Pearl  Street,  in 
the  Hampton  House,  to  the  nearest  rail,  on  the  railroad  crossing  is  118 
feet.  (This  is  an  air-line  distance.) 

The  sloping  distance  from  the  window  nearest  to  Pearl  Street  on  the 
south  side  of  the  factory,  second  floor,  to  the  nearest  rail  at  the  railroad 
crossing  is  123  feet. 

Both  of  the  last  two  measurements  have  been  made  to  where  the  rail 
met  the  planking  at  the  northerly  side,  when  crossing  on  the  west  of  the 
rail. 
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From  the  window  in  the  second  story  in  the  Hampton  House — Slater 
&  Morrill  office  building, — that  faces  on  the  road-way  parallel  with  the 
railroad  crossing,  to  the  westerly  rail  at  the  centre  of  Pearl  Street,  is  121  *4 
feet  in  a  horizontal  direction,  and  1221/2  feet  in  an  inclined  direction. 

From  the  4th  window  of  the  Hampton  House — Slater  &  Morrill  office 
building — facing  the  road-way  and  railroad  track  to  a  point  at  the  nearest 
rail  of  the  railroad  crossing  at  a  point  in  the  centre  of  Pearl  Street,  it  is 
132  feet  in  the  horizontal  direction,  and  in  the  inclined  direction  it  would 
be  133  feet.  This  is  from  the  second  story,  fourth  window  from  the  Pearl 
Street  end. 

The  distance  from  the  westerly  rail  of  the  railroad  crossing  to  the 
easterly  rail  of  the  railroad  crossing  along  the  center  line  of  Pearl  Street, 
is  72  feet. 

The  distance  from  the  first  window  facing  the  roadway  parallel  with 
the  railroad  tracks,  in  the  Hampton  House — Slater  &  Morrill  factory, — 
to  a  point  in  the  centre  of  Pearl  Street  at  the  corner  of  Pearl  Street  and 
the  roadway  running  parallel  with  the  South  Braintree  railroad  crossing, 
is  71  feet,  in  the  horizontal  direction,  from  the  second  story  window  it 
would  be  73  feet  and  from  the  third  story  window  76  feet. 

The  distance  from  the  third  window  facing  the  roadway  on  the  easter¬ 
ly  side  of  the  Hampton  House — Slater  &  Morrill  factory, — to  the  corner 
of  Pearl  Street  and  the  roadway  is  85  feet  horizontally,  86V2  feet  in  in¬ 
clined  direction  from  the  second  story,  89  feet  in  inclined  direction  from 
the  third  story. 

The  distance  from  the  second  window  on  the  easterly  side  of  the  Hamp¬ 
ton  House — Slater  &  Morrill  factory, — to  the  centre  of  Pearl  Street  direct¬ 
ly  east,  is  78  feet,  horizontally,  79 i/>  feet,  inclined,  from  the  second  story, 
821/2  feet,  inclined,  from  the  third  story. 

From  the  middle  of  the  restaurant,  opposite  the  Rice  &  Hutchins 
factory,  to  the  middle  of  Pearl  Street,  is  42  feet. 

The  distance  from  the  northerly  line  of  the  new  restaurant  (what 
was  the  excavation),  along  the  same  middle  line  of  the  restaurant,  to  the 
centre  of  Pearl  Street,  is  111  feet. 

The  distance  from  the  hydrant  at  the  north-west  corner  of  the  lower 
Slater  &  Morrill  factory  to  the  new  12  inch  pole  with  the  fire  alarm  box 
on  it,  is  138  feet. 

From  the  same  hydrant  to  the  11  inch  pole  which  is  southerly  of  the 
watertank,  is  257  feet. 

From  the  hydrant  at  the  lower  Slater  &  Morrill  factory  to  the  hydrant 
near  the  drive- way  into  the  Rice  &  Hutchins  factory,  is  300  feet. 

The  map  is  drawn  to  a  scale  of  one  inch  to  ten  feet. 

(The  plan,  or  map,  is  admitted  in  evidence  and  marked  “Exhibit 

38.”) 

(A  photograph  representing  a  view  taken  out  of  the  first  window  on 
the  second  floor  of  the  Hampton  House,  counting  from  the  southerly  corner 
of  the  house  on  the  roadway  side,  looking  to  the  railroad  crossing  on  Pearl 
street,  is  admitted  in  evidence  and  marked  “Exhibit  C.”) 
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(Another  photograph  taken  from  the  same  place  and  looking  in  the 
same  direction  is  admitted  in  evidence  and  marked  “Exhibit  D.”) 

Cross-Examination 

(By  Mr.  Katzmann.) 

The  distance  from  the  sill  of  the  second  story  centre  window  on  the 
northerly  end  of  the  5  story  brick  factory  of  Rice  &  Hutchins  to  the  ground 
at  the  road-way  edge  of  the  gravel  side-walk  next  adjoining  the  building 
(on  the  southerly  side  of  Pearl  Street),  is  21-22  feet. 

The  iron  pipe  fence  running  along  the  south  side  of  the  side-walk  on 
Pearl  Street  in  front  of  the  Rice  &  Hutchins  factory  has  a  slope.  The 
height  of  the  ceiling,  directly  plumb  to  the  middle  window  heretofore  re¬ 
ferred  to,  of  the  first  floor  of  the  Rice  &  Hutchins  factory  on  the  south 
side  of  Pearl  Street,  above  the  level  of  Pearl  street,  directly  opposite  to 
the  middle  window  heretofore  referred  to,  would  be  roughly  41/2  feet. 

To  the  west  of  the  brick  factory  of  Rice  &  Hutchins  and  lying  between 
the  brick  factory  and  the  railroad  is  a  frame  factory  of  Rice  &  Hutchins. 
The  front  of  this  building,  facing  toward  Pearl  street,  lies  a  considerable 
distance  back,  south  from  Pearl  Street. 

Re-direct  Examination 

(By  Mr.  Callahan.) 

The  first  floor  of  the  Rice  &  Hutchins  factory  is  the  one  that  is  about 
5  feet  above  Pearl  Street — it  is  the  one  where  the  first  belt  of  masonry 
above  the  level  is  indicated — the  floor  above  that. 

Redirect  Examination  by  Mr.  McAnarney. 

The  photographs,  Exhibit  C  and  Exhibit  D,  were  taken  from  the 
first  window  on  the  second  floor  of  the  Hampton  House,  counting  from 
the  southerly  corner  of  the  house  on  the  roadway  side  looking  in  general 
toward  the  railroad  crossing  at  Pearl  Street  and  toward  the  west  rail 
end  of  Pearl  Street,  toward  the  cobbler’s  shop,  with  the  lens  as  near 
as  he  could  estimate  in  the  middle  of  the  window  placed  practically 
in  the  plane  of  where  the  window  glass  would  be  if  the  window  had 
not  been  raised,  and  they  represented  the  same  view  a  person  would  get 
standing  there  with  his  face  right  there  where  the  window  glass  would  be. 

Recross-Exammation  by  Mr.  Kalzmann. 

The  photographs  are  3-!/4  by  5-%  inches.  The  photographs  reveal 
the  same  objects  as  would  be  revealed  by  the  human  eye,  but  one  would 
not  interpret  with  the  eyes  exactly  as  a  camera  interprets,  and  the  photo¬ 
graphs  reduce  one  hundred  times.  No  two  eyes  see  alike.  He  did  not 
intend  to  give  the  impression  that  the  human  eye  would  give  the  same 
results  in  all  cases.  He  did  intend  to  say  that  if  the  dimensions  across 
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in  the  district  shown  in  these  photographs  were  reduced  one  hundred 
times,  then  everything  on  that  picture  is  reduced  one  hundred  times. 

Q.  When  Mr.  McAnarney  asked  you  if  the  picture  there,  either  of 
those  pictures —  You  said  that  if  the  camera  were  held  at  the  vertical 
plane  of  the  window  glass  it  would  see  the  same  things  that  a  person 
would  see  looking  out?  A.  Yes,  I  think  it  sees  the  same  thing.  The 
interpretation  of  the  human  eye  is  on  the  mind,  and  has  no  limitations. 

Q.  Will  you  indicate  on  the  plan  the  extreme  objects  and  measure 
what  that  camera  took  and  give  us  that  distance?  A.  Now,  how  far 
back  shall  I  go  in  this  picture?  Shall  I  take  it  at  the  tank  and  the  cor¬ 
responding  places  across  from  the  tank? 

Q.  The  two  extremes  shown  on  the  picture.  A.  As  near  as  I  can 
get  at  it,  Mr.  Katzmann,  after  the  tank  which  is  shown  at  the  left  of  the 
picture,  which  is  Exhibit  D,  the  spread  across  that  place  is  about  250  feet. 

Q.  What  is  the  width  of  the  picture  in  the  confines  of  which  you 
have  just  taken  the  objects?  A.  5.4  inches. 

Q.  Will  you  reduce  250  feet  to  inches?  Did  you  say  250?  A. 
Yes.  That  would  be  3000  inches. 

Q.  How  much  smaller  are  the  objects  in  that  picture,  as  shown  on  the 
picture,  than  they  actually  are?  A.  l/560th. 

Q.  560  times?  A.  Yes. 

Q.  And  the  same  thing  is  true,  is  it  Exhibit —  Is  the  same  thing 
true  of  the  objects  shown  in  Exhibit  “C”?  A.  Yes. 

Redirect  Examination. 

Q.  [By  Mr.  McAnarney.]  You  don’t  undertake  to  say  in  the 
answer  that  you  have  given  that  if  you  will  put  a  rule  on  any  object  in 
this  picture,  for  instance — May  I  take  the  rule?  We  will  take  this  man, 
and  as  I  put  the  rule  on  him  that  man  is  almost  half  an  inch,  as  he  is 
shown  there.  You  don’t  mean  he  is  reduced  five  hundred  times? 
A.  No,  he  is  much  nearer  than  the  tank. 

Q.  So,  you  don’t  mean  to  say  that  any  object  as  it  appears  here,  if 
the  rule  is  put  on  the  object,  is  reduced  any  given  number  of  times?  A. 
You  have  to  take  every  particular  object  in  there  separately. 

Q.  I  will  take  an  object  here.  Take  that  man  there,  and  put  a  rule 
on  him.  What  does  that  show  you  on  your  rule,  of  the  man?  A.  .4  of 
an  inch. 

Q.  Very  nearly  half  an  inch?  A.  Yes. 

Q.  Now,  how  much  is  he  reduced  in  the  picture?  A.  Very  much 
less  than  anything  back  from  the  tank. 

Q.  Now,  how  much  is  he  reduced?  A.  I  will  have  to  assume 
how  high  he  is  to  answer  that. 

The  Court.  Supposing  you  assume  he  is  5  foot  7,  5  foot  9  or  6  feet. 
There  is  no  evidence  here  as  to  the  height  of  that  man.  That  may  assist 
the  jury  under  those  various  assumptions. 

Mr.  McAnarney.  I  am  afraid  it  won’t  be  understood  without  this 
explanation. 


501 


A.  Well;.  I  will  give  you  these  statements:  If  the  man  was  5  feet 
high,  he  would  be  reduced  150  times  in  this  picture.  That  is,  that  man 
in  the  foreground  of  the  photograph  No.  “C”  measures  on  here  l/150th 
of  a  5- feet  man,,  and  he  measures  l/180th  of  a  6  foot  mam 

Q.  I  see.  You  said  something  about  l/150th.  What  did  you  mean  by 
that?  A.  l/560th  is  the  ratio  between  the  photographs  and  objects  as 
far  back  as  the  tank. 

Q.  Taking  the  outside  swing  of  the  photograph?  A.  Practically 
as  far  back  as  things  are  shown  on  this  picture. 

Q.  And  those  figures  change  as  you  approach  the  lens  ?  A.  Yes, 
indeed. 

Mr;  MgAnarney.  That  is  what  I  wanted  to  bring  out. 

Edward  Carter 

Called  on  behalf  of  the  defendants,  testified-  as  follows : 

He  lives  at  South  Braintree,  and  is  employed  at  the  Slater  &  Morrill 
shoe  factory,  and  was  so  employed  on  April  15th,  1920.  On  that  day,  in 
the  afternoon,  he  was  working  in  the  making  room*,  one  flight  above  the 
office  floor.  He  could  not  say  that  he  saw  the  shooting.  He  saw  a  man 
drop  on  the  ground,,  but  did  not  know  whether  he  was  shot  or  somebody 
knocked  him  down.  He  first  thought  it  was  a.  crowd  of  boys.  According 
to  his  best  judgment,  he  would  say  there  were  four. 

It  was  between  two  and  three  o’clock.  They  were  in  the  front  of  the 
Rice  &  Hutchins  factory  on  Pearl  Street,  on  the  left  hand  side  of  the  street,, 
going  toward  the  railroad  track,  the  side  nearest  to  the  Rice  &  Hutchins 
factory. 

He  left  the  factory  about  4.30  that  day.  He  had  a  talk  with  the 
gate-tender,  Michael  Levangie.  He  had  known  him  about  15  years.  The 
witness  asked  Levangie  who  the  driver  looked  like,  if  he  saw  the  driver 
of  the  car,  and  he  said  “Yes.”  He  said  the  driver  was  a  light  man — a 
light  complected  man-. 

Cross-Examination 

(By  Mr.  Katzmann) 

He  was  in  the  fifth  window  from  the  north  west  corner  of  the  lower 
Slater  &  Morrill  Factory  facing  toward  the  Rice  &  Hutchins  factory, 
working  at  his  machine.  The  sun  was  shining  that  afternoon.  He  did 
not  hear  the  sound  of  the  firing.  When  he  stopped  his  machine  to  sharpen 
his  cutters,  he  stepped  over  to  the  grinder  and  looked  out  of  the  window. 
It  was  about  pay  time  and  naturally  a  man  looked  to  see  them  coming  down 
the  line  with  the  pay.  So  he  looked  and  saw  a  bunch  up  the  line,,  and  he 
thought  it  was  a  bunch  of  boys  fooling.  He  paid  no  attention  to  it.  After 
he  ground  his  cutter  he  looked  out  again  and  he  saw  a  kind  of  a  mix-up 
there,  and  he  saw  this  man  drop  on  the  sidewalk. 

He  is  the  Edward  Carter  who  resided  on  April  17,  1920  at  33  Fredt- 
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erick  Road,  South  Braintree.  He  testified  at  the  inquest  two  days  after 
the  shooting. 

He  did  know  Mr.  Parmenter.  He  thinks  that  he  did  state  at  the  in¬ 
quest  that  he  saw  a  man  step  out  of  the  car,  walk  up  to  this  detective,  and 
he  supposed  the  man  struck  him  because  he  fell  down  again.  He  also 
testified  at  the  inquest  that  the  detective  was  on  his  knees,  and  this  man 
came  running  down  with  the  boxes  of  money,  as  he  supposed, — “I  cannot 
say  if  they  were  boxes  or  bags,  they  looked  dark  brown.” 

He  could  not  identify  the  man  who  was  running  with  the  money  bags. 

Q.  And  you  don’t  say  that  was  not  either  one  of  these  defendants,  do 
you?  A.  No,  sir. 

Q.  And  that  is  because  the  sun  was  shining  in  your  face,  isn’t  it? 
A.  Yes,  sir. 

Mr.  McAnarney.  Just  a  minute.  He  hasn’t  said  that. 

Mr.  Katzmann.  Pardon  me,  he  did  say  it. 

Mr.  McAnarney.  I  object  to  the  question. 

The  Court.  Of  course,  I  think  the  objection  should  be  sustained. 
You  haven’t  asked  him  while  he  was  on  the  stand  whether  that  is  the  fact. 
He  is  entitled  to  an  opportunity  to  affirm  or  deny  that  statement,  and 
then,  if  he  denies  it,  you  can  contradict  him  by  statements  made  elsewhere. 

Q.  Have  I  asked  you,  Mr.  Carter,  this  question,  if  the  sun  was  shin¬ 
ing  in  your  face?  A.  I  don’t  remember  if  you  did. 

Q.  Was  the  sun  shining  in  your  face?  A.  Yes,  sir. 

He  could  not  say  whether  there  were  four,  or  five,  or  six.  “I  should 
state  it — Being  excited,  looking  at  a  bunch  might  apparently  look  to  me 
like  four,  and  it  might  be  more  and  it  might  be  less,  I  couldn  t  say. 

Q.  You  asked  one  question  of  Mr.  Levangie,  didn’t  you?  A.  Yes, 

sir. 

Q.  And  you  asked  him  if  he  saw  the  driver  of  the  car?  A.  Yes, 

sir. 

Q.  And  he  said  he  was  a  light-complected  man?  A.  Yes,  sir. 

Q.  That  is  all  you  asked  him?  A.  Yes,  sir. 

Q.  And  that  is  all  he  said?  A.  Yes,  that  is  all  to  me. 

Redirect  Examination  by  Mr.  McAnarney. 

He  is  still  residing  at  33  Frederick  Road,  South  Braintree. 

Frank  J.  Burke 

Called  on  behalf  of  the  defendants,  testified  as  follows: 

He  resides  at  the  Hotel  Norris,  Brockton,  and  is  engaged  in  the  busi¬ 
ness  of  giving  glass-blowing  exhibitions. 

He  was  in  South  Braintree  on  April  15th,  1920.  He  arrived  on  the 
train  arriving  in  South  Braintree  somewhere  before  3  o’clock,  but  doesn’t 
know  the  exact  running  time.  He  thinks  it  was  about  five  or  ten  minutes 
of  three.  He  had  with  him  his  partner  Augustus  Pecheur. 
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After  their  paraphernalia  was  taken  off  the  train  he  went  up  to  a 
stable  on  Pearl  street  to  get  a  team  to  carry  their  goods  up  to  the  school 
where  they  were  to  give  an  exhibition  that  evening.  His  partner  did  not 
go  with  him  to  the  stable.  He  did  not  remain  at  the  stable  but  a  short 
time,  just  long  enough  to  make  arrangements  for  a  team,  probably  two  or 
three  minutes.  He  then  started  to  return  to  the  South  Braintree  depot 
to  get  their  paraphernalia.  The  stable  that  he  went  to  is  a  short  distance 
west  on  Pearl  street  from  the  cobbler’s  shop.  Off-hand,  he  would  say  it 
was  close  to  one  hundred  feet. 

On  his  way  back  to  the  depot  after  leaving  the  stable  he  met  officer 
Harry  Schwartz  of  the  Brockton  Police  Force.  Officer  Schwartz  was  sit¬ 
ting  in  a  car  which  was  parked  alongside  of  the  curbing  on  the  north 
side  of  Pearl  street,  between  the  stable  and  the  cobbler’s  shop.  There 
were  three  or  four  cars,  and  the  car  that  officer  Schwartz  was  in  was  one 
of  the  centre  cars,  somewhere  in  front  of  the  cobbler’s  shop  building. 

He  talked  with  officer  Schwartz.  He  then  left  officer  Schwartz  and 
proceeded  towards  the  corner  to  turn  towards  the  depot,  leaving  to  go 
about  his  business,  when  he  heard  a  number  of  shots,  and  he  stopped  a 
minute  and  waited  and  wondered  what  that  was.  Then  he  started  and  in¬ 
tended  turning  to  the  depot,  he  proceeded  down  toward  the  railroad  cross¬ 
ing  directly  in  a  line  with  the  northerly  side-walk  on  which  he  had  come 
down  from  the  stable. 

The  first  thing  that  he  saw  was  an  automobile  coming  slowly  up  the 
hill,  some  fifty  or  sixty  feet,  possibly  more,  below  the  railroad  crossing, 
he  has  no  way  of  ascertaining  the  distance,  only  as  he  saw  it.  It  was  in 
that  neighborhood,  fifty  feet  down,  possibly  more,  from  the  easterly  side 
of  the  railroad  crossing. 

He  did  not  remain  walking,  he  stopped  after  he  got  down  a  short  dis¬ 
tance.  Down  the  hill  or  down  the  side-walk,  he  should  say,  probably  sixty 
feet  from  the  westerly  rail  of  the  railroad  crossing,  he  would  judge. 

(The  witness’  attention  is  then  directed  to  the  plan  and  he  is 
asked  to  point  out  where  he  stood.) 

After  selection  of  this  point,  he  is  asked — “Four  and  one  half  inches 
east  from  the  corner  of  the  cobbler’s  shop,  the  building.  You  have  in 
mind,  Mr.  Witness,  that  the  scale  of  the  map  is  ten  feet  to  the  inch.  Four 
and  one  half  inches,  that  would  be  forty-five  feet  from  the  corner  of  the 
cobbler’s  shop.  Is  that  approximate?  A.  As  I  see  it,  yes.  That  is 
about  the  distance  I  stood  in  line.  You  can  put  it  that  way.”  ’ 

When  he  stopped  here  he  saw  the  automobile  coming  slowly  up  the 
incline  toward  the  railroad  track.  Just  at  that  time  two  men  ran  in  a 
diagonal  direction  and  jumped  on  the  running  board  of  the  car  and  got 
into  the  back  part  of  the  car.  The  car  proceeded  then  toward  the  rail¬ 
road  track.  He  did  not  see  at  that  time  in  the  vicinity  of  where  the  car 
was  more  than  these  two  men.  After  the  car  came  up  the  street,  nearer 
the  railroad  track,  he  did  see  several  other  persons  in  that  vicinity  near 
the  railroad  track. 
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As  the  car  approached  the  crossing  one  of  the  men  who  was  in  the 
back  of  the  car  started  to  climb  over  the  back  seat  into  the  front  seat 
with  the  driver.  About  that  time  a  shot  was  fired  from  the  car,  what 
part  he  could  not  say,  but  there  was  a  report  from  the  car.  This  man 
climbed  over  into  the  front  seat  and  sat  himself  down  beside  the  driver. 
Previous  to  this  man  getting  into  the  front  seat  from  the  rear,  there  was 
only  one  man  on  the  front  seat,  that  man  being  the  driver. 

After  this  man  was  seated  in  the  front  seat  the  car  got  probably 
within  ten  feet  of  the  witness,  he  should  judge,  quite  close.  “He  lum¬ 
bered  over  and  got  set,  but  at  that  time  he  got  set,  he  was  surely  within 
ten  feet  of  me.” 

After  he  got  seated  in  the  front  seat,  after  coming  over  from  the 
back  seat,  this  man  faced  the  witness. 

There  was  a  man  running  up  the  street,  behind  the  car,  hollering 
“Stop  them,  stop  them!”  and  this  man  who  was  on  the  front  seat  leaned 
slightly  forward,  grabbed  hold  of  the  door,  leaned  forward  and  poked 
a  gun,  a  revolver,  at  the  witness,  and  snapped  it  and  said,  “Get  out  of 
the  way,  you  son  of  a  B.” 

Q.  Using  the  English  language?  A.  Fully. 

He  got  a  view  of  this  man.  He  appeared  to  be  a  thick,  short, — 
thick-set,  shortish  looking  man,  the  way  he  was  crouched  in  the  seat,  with 
a  very  full  face,  a  pronounced  full  face,  flat,  and  a  broad,  heavy  jowl, 
a  man  that  would  be  noticeable  most  in  any  place. 

Q.  How  much  did  he  weigh?  A.  I  couldn’t  say,  because  J 
did  not  see  his  height,  but  he  was  a  stocky  built  man,  very  stocky  built 
apparently. 

Q.  Can  you  give  me  any  approximation  as  to  his  height,  how  tall 
he  was?  A.  Not  naturally.  He  was  sitting,  stooping  down. 

Q.  Can  you  further  describe  him?  A.  No,  only  that  he  looked 
rather  of  a  desperate  type  of  man.  He  looked  dark.  He  was  very  dark 
complected  and  needed  a  shave  very  badly. 

He  did  not  wear  a  moustache.  Witness  did  not  notice  the  color  of 
his  hair;  he  had  on  a  cap. 

Q.  What  was  the  color  of  the  cap,  if  you  noticed?  A.  I  couldn’t 
say,  sir.  It  was  dark.  His  clothing  was  all  of  a  dark  texture. 

Q.  How  was  the  cap  on  his  hair,  on  the  back  of  his  head  or  the 
front  of  his  head?  A.  Just  as  a  man  would  ordinarily  pull  a  cap  on 
to  his  forehead. 

They  passed  the  witness  within  ten  feet,  perhaps  less  than  that  it 
might  have  been.  He  did  see  others  in  the  car.  The  driver  was  leaning 
over,  but  he  seemed  to  be  apparently  working  with  the  dash  of  his  car. 
“He  was  leaning  over  in  this  way  [indicating],  working  and  steering 
at  the  same  time.” 

He  could  give  no  description  of  the  man  that  he  saw  at  the  wheel, 
except  that  he  was  sitting  there,  bending  over,  driving  the  car;  cannot 
tell  whether  he  was  light  or  dark,  or  wore  a  moustache.  He  did  not  get 
a  look  at  him  so  as  to  give  any  description  at  all,  nor  can  he  tell  how  he 
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was  dressed. 

In  the  rear  of  the  car  there  were  two  men.  One,  in  particular  was 
leaning  out  over  the  back  of  the  door  of  the  car  on  the  side  of  the  car 
nearest  to  him.  The  first  he  saw  of  this  man  that  he  took  particular  no¬ 
tice  of,  was  after  the  man,  who  got  over  from  the  back  to  the  front  seat, 
climbed  over.  He  noticed  this  other  man  on  the  back  seat,  sitting  there 
with  his  hand  over  the  back  door  with  a  revolver,  “waving  it  in  this 
manner  [indicating]  toward  the  depot  and  in  that  general  direction, 
swinging  it  like  this  [indicating].” 

As  the  car  got  up  closer  to  him,  the  witness,  his  mind  was  engrossed 
with  the  fellow  that  pulled  the  gun  on  the  front  seat.  He  is  the  one  he 
paid  most  attention  to.  The  fellow  in  the  back  seat  seemed  to  be  a 
dark  man,  with  a  short  cropped  moustache,  very, — medium  short,  cropped. 
He  also  had  a  cap  on;  dressed  dark;  dark  complexion.  He  would  not 
want  to  say  the  approximate  weight  of  this  man. 

Q.  Can  you  tell  me  the  approximate  height  of  this  man?  A.  A 
man  sitting  down  is  pretty  hard  to  estimate. 

Q.  How  was  the  cap  on  his  head,  on  the  back,  front,  or  how?  A.  I 
did  not  particularly  notice.  I  noticed  they  both  had  caps  on.  That  was 
all. 

Q.  And  the  color  of  the  cap?  A.  They  were  dressed  dark,  both 
of  the  men  I  have  been  describing. 

He  did  notice  another  man  on  the  rear  seat,  but  he  could  not  describe 
him.  “I  see  there  was  a  person  there,  but  this, — the  angle  I  was  on — 
this  man  was  partially  hidden,  or  practically  hidden,  by  the  man  who  was 
in  the  rear  seat.  I  could  see  there  was  another  party  in  there.” 

It  was  a  large  touring  car,  apparently  a  five  or  seven  passenger.  He 
could  not  say  which  because  he  is  not  familiar  enough  with  cars  to  tell, 
but  it  was  quite  a  fairly  large  sized  car,  and  the  curtains  on  the  side  where 
they  were,  on  the  side  where  the  witness  was,  were  off,  as  far  back  as  the 
rear  seat.  The  car  was  a  dark  color. 

The  car  went  directly  up  toward  the  main  street  of  the  town,  up  Pearl 
Street,  “if  that  is  the  name  of  the  street,”  up  by  the  stable.  The  only 
particular  thing  that  he  noticed  in  regard  to  the  car  was  that  on  the  side 
curtain  which  goes  from  the  back  end  to  the  front  of  the  rear  seat  was 
flapping  to  and  fro  as  the  car  proceeded  along,  and  even  as  it  went  by 
him.  He  noticed  that  particularly.  He  saw  the  car  turn  the  corner  on 
the  main  street  going  toward  Brockton. 

Q.  Now,  will  you  further  describe  the  curtains  with  reference  to 
the  two  seats?  A.  The  curtain  came  from  the  post  on  the  side  down, 
directly  down  to  somewheres  near  where  the  entrance  to  the  car  would 
be,  perhaps  the  front  of  the  back  seat,  a  square  curtain  similar  to  that 
down  here  [indicating]. 

Q.  To  the  first  post  from  the  rear  of  the  car  on  the  side?  A.  Yes. 

There  was  no  curtain  from  the  post  on  the  side  of  the  car  forward.  He 
did  not  observe  the  rear  window  of  the  car. 

Neither  of  the  two  defendants  are  the  men  that  he  saw  in  the  auto¬ 
mobile. 
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After  the  car  had  turned  the  corner,  he  immediately  went  to  Officer 
Schwartz.  Officer  Schwartz  made  an  effort  to  start  his  car.  He  failed. 

Q.  Just  state  what  you  did  after —  A.  After  I  left  Officer 
Schwartz  I  went  down  at  once  to  the  office  of  the  American  Railways  Ex¬ 
press. 

Q.  What  did  you  do  there?  A.  I  went  there  to  telephone. 

Q.  Whom  did  you  telephone  to?  A.  The  Brockton  Enterprise. 

Q.  The  Brockton  Enterprise?  A.  I  put  in  an  emergency  call  to 
the  Brockton  Enterprise  and  notified  them  that — 

Mr.  Katzmann.  One  moment. 

Q.  You  can’t  say  what  you  said  to  them.  Do  you  know  where  Officer 
Schwartz  went?  A.  He  went  into  the  cobbling  shop. 

Q.  Did  you  see  him  do  anything  in  there?  A.  No,  sir. 

Some  time  later,  about  two  weeks  he  would  judge,  he  learned  of  the 
arrest  of  the  two  defendants.  He  was  out  of  the  city  at  the  time  of  the 
arrest.  They  were  arrested  when  he  got  back  to  Brockton;  he  does  not 
know  the  exact  date.  It  was  then  a  day  or  so  after  the  arrest,  “right  at 
the  time  when  the  excitement  was  quite  high  there.” 

He  went  to  the  Brockton  police  station ;  this  was  within  two  or  three 
days  of  their  arrest ;  he  saw  three  men  that  were  there  under  arrest.  The 
two  defendants  were  there.  He  saw  them  in  the  cell  and  in  the  lower  part 
of  the  station.  He  had  a  talk  with  some  of  the  police  officers  there  before 
he  saw  the  defendants,  among  whom  was  Marshal  Ryan.  He  thinks  In¬ 
spector  Morey  was  there  also. 

Later  he  saw  the  defendants.  He  thinks  that  Officer  Brouillard  went 
with  him.  The  defendants  were  in  the  cell  all  the  time  of  that  visit.  He 
was  there  probably  for  four  or  five  minutes ;  it  was  in  the  morning,  about 
nine  o’clock. 

After  he  saw  the  defendants  he  talked  with  Marshal  Ryan,  and  a 
stranger  to  him. 

Cross-Examination  by  Mr.  Katzmann. 

He  did  not  learn  that  anyone  had  been  killed  until  after  the  auto¬ 
mobile  had  passed  him.  He  was  interested  in  the  car  and  its  occupants 
when  he  saw  the  men  running  and  jumping  aboard  the  car  after  the  ex¬ 
citement  down  below  the  railroad  track.  He  knew  there  had  been  shoot¬ 
ing  ;  he  heard  the  shots  fired ;  he  inferred  that  the  men  who  were  running 
to  the  car  were  connected  with  the  shooting. 

The  men  got  into  the  car  on  the  water  tank  side  of  the  automobile, 
which  would  be  the  north  side  of  Pearl  Street.  They  ran  diagonally  to 
get  into  the  car.  They  came  into  his  vision  running  towards  the  car, 
head  on  to  him. 

The  car  was  approximately  fifty  or  sixty  feet  down  the  hill  east  of 
the  railroad  track  when  he  first  saw  them  running  toward  it.  He  could 
not  say  just  where  the  shooting  took  place.  It  was  probably  three-quar¬ 
ters  of  a  minute  after  he  heard  the  first  shots  that  he  saw  the  men  run¬ 
ning  toward  the  car. 
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He  is  not  familiar  with  the  Buick  car;  he  has  seen  them. 

Q.  How  could  you  tell  it  was  a  Buick?  A.  Well,  I  saw  one  this 
morning.  I  rode  over  in  it  and  noticed  the  name  plate  on  it  while  I  was 
waiting  to  take  a  ride  over. 

It  was  Lawyer  Callahan’s  car. 

Q.  Did  you  look  at  the  name  plate  on  Mr.  Callahan’s  car  this  morn¬ 
ing?  A.  I  did,  yes,  sir. 

Q.  Was  it  a  Hudson  or  a  Buick?  A.  I  believe  it  is  a  Hudson,  now 
that  you  call  my  attention  to  it.  It  shows  my  lack  of  knowledge  of  cars. 

Q.  And  your  eyesight  was  so  good  this  morning  that  after  looking 
at  the  name  plate  in  front  of  the  car,  you  called  a  Hudson  car  a  Buick; 
is  that  correct?  A.  Yes. 

He  thinks  he  was  resting  his  hand  on  the  radiator  when  he  was  look¬ 
ing  at  it.  Mr.  Callahan  was  filling  the  radiator. 

Q.  And  you  read  the  name  Buick  on  a  Hudson  car,  did  you,  as  close 
as  that?  A.  Well,  I  formed  that  impression.  I  thought  it  was — 

His  sight  is  fair  for  a  man  of  his  years ;  he  is  fifty-five  years  of  age. 

Q.  You  squint  a  great  deal,  don’t  you?  A.  Always  did. 

When  he  reads  he  puts  on  glasses.  The  figure  on  the  front  of  Mr. 
Callahan’s  car  was  triangular. 

Q.  That  isn’t  a  Buick,  is  it?  A.  I  do  not  know  the  shape  now  of 
the  Buick  one.  If  I  see  a  name  plate  I  can  tell  what  they  are. 

His  impression  that  morning  of  Mr.  Callahan’s  name  plate  “wasn’t 
enough  on  my  memory  to  remember  that.” 

He  knows  Mr.  Woodbury.  He  is  a  tallish  man,  moustache,  gray  hair, 
well  put  up,  clean  looking  man,  nice  looking  man. 

Q.  How  many  times  have  you  talked  with  Mr.  Woodbury  about  this 
case,  if  you  talked  with  him  about  it?  A.  I  have  talked  with  him  once. 

Q.  When?  A.  When  he  came  to  Brockton  trying  to  locate  me  to 
connect  me  with  this  case,  to  get  in  touch  with  me  in  this  case. 

Q.  When,  the  question  was?  A.  Somewheres  about  last 
November,  I  think.  I  didn’t  keep  no  memorandum.  I  suppose  I  should 
have. 

Q.  Seven  months  after  the  shooting.  Is  that  right?  A.  Yes. 

Q.  Have  you  talked  with  him  since?  A.  I  did  not  figure  up  the 
months.  Now,  you  say,  “Is  that  right”?  Was  it  seven  months?  It  was 
in  November. 

Q.  Well,  what  do  you  say?  A.  I  don’t  know. 

Q.  Have  you  talked  with  him  since?  A.  In  a  general  way,  yes. 

Q.  When  next  after  November?  A.  Oh,  along  in  January  or 
February  I  met  him  once. 

Q.  Have  you  talked  with  him  since  then?  A.  Lately,  within  a 
few  days. 

Q.  How  many  times  in  all  have  you  talked  with  him  about  it?  A. 
Oh,  perhaps  a  half  dozen. 

Q.  What  do  you  mean  by  saying  you  talked  with  him  once?  A. 
What  do  you  mean  by  that  ? 
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Q.  Just  what  I  asked  you?  A.  In  reference  to— 

Q.  What  do  you  mean  by  saying  you  talked  with. him  once?  A.  I 
would  like  to  ask  the  stenographer  if  I  said  that.  Read  that. 

The  Court.  That  is  fair  to  the  witness. 

(The  testimony  of  the  witness  is  read  as  follows: 

“Q.  Aside  from,  that,  how  many  times  have  you  talked  with  Mr. 

Woodbury  about  this  case,  if  you  have  talked  with-  him  about  it? 

A..  I  have  talked  with  him  once. 

“Q.  When  ?  A.  When  he  came’  to  Brockton  trying  to  locate 

me,  to  connect  me  with-  this  case,  to  get  in  touch  with  me  in'  this 

case.”) 

Q.  Is  this  what  you  wanted?  A.  Yes,  but  I  wish  to  say  this: 
ray  talk,  with  Mr.  Woodbury  has  been  a  general  talk  with  others. 

Q.  Well,  you  have  talked  with  Mr.  Woodbury  six  times,  you  say, 
about  six  times,  about  this  case?  A.  You  can  put  it  that  way  if  you 
wish  to. 

Q.  I  ask  you  what  you  meant  by  asking  how  many  times  you  talked 
with  him  about  this  case,  and  you  answered  “once.”  A.  The  only 
time  he  attempted  to  get  a  statement  from  me,  went  to  get  a  statement 
from  me. 

Q.  He  attempted  to  get  one?  A.  Came  to  get  a  statement.: 

Q.  He  got  it,  didn't  he?  He  got  a  statement  from'  you,  didn't  he? 
A.  That  wasn't  what  you  asked  me,  Mr.  Katzmann,  I  will  try  to  answer 
your  question. 

Q.  Alt  right,  that  is  all  I  want.  He  got  the  statement  from  you, 
didn’t  he?  A.  I  made  a  statement  to  Mr.  Woodbury; 

Q.  Yes,  that  you  made  the  first  time  you  talked  with  him?  A. 

Yes. 

Q.  And  then  about  five  times  more  you  say  he  talked  with  you  about 
the  case  in  the  presence  of  others.  Is  that  correct?  A.  In  conversa¬ 
tion  he  was  where  I  was  talking. 

Q.  Have  you  been  in  the  employ  of  the  defense  securing  evidence  in 
this  case?  A.  No,  sir,  I  have  not. 

Q.  Have  yoir  given  of  your  time  going  about  ascertaining  evidence 
in  this  case  for  the  defence?  A.  No,  sir,  not  for  the  defense. 

Q.  Have  you1  gone  with  Mr.  Woodbury  on  occasions  to  talk  with 
people?  A.  Never  went  an  inch  with  Mr.  Woodbury  in  my  life. 

Q.  Has  he  brought  other  people  with  whom  he  has  talked  about  this 
case  to- you1?  A.  No,  sir,  he  hasn't. 

Q.  How  did  it  happen  he  talked  with  you  with  others  five  times  about 
this  case?  A.  When  with  others? 

Q.  I  am  taking  your  words.  A.  You  said  there  “With’  others.” 
I  did  not  specify  any  place. 

Q.  I  have  said  to  you  he  took  others  to  you.  You  said  “No,”  he  came 
to  you  in  both  instances?  didn’t  you? 

The  Court.  I  understood  the  witness,  Mr:  Katzmann;  to  say  he 
talked  with  Mr.  Woodbury  the  same  as  with  others. 
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Mr.  Katzmann.  I  did  not  so  understand  it.  He  talked  with  him 
as  with  others? 

The  Court.  He  talked  with  him  the  same  as  with  others. 

Q.  You  did  not  say  when  others  were  present?  A.  What  do 
you  mean? 

Q.  You  didn’t  answer  me  you  talked  with  Mr.  Woodbury  on  five 
other  occasions  when  there  were  others  present  talking  about  the  case? 
A.  Yes,  I  said  that,  for  there  were.  When  there  were  others  present,  four 
or  five  different  times,  I  talked  with  Mr.  Woodbury. 

Q.  Talking  about  the  case?  A.  Yes. 

Mr.  Katzmann.  That  is  what  I  understood. 

The  Court.  I  was  in  error. 

Q.  Where  were  those  talks?  A.  In  Mr.  Moore’s  office. 

Q.  Then  you  went  to  Boston,  didn’t  you?  A.  I  was  notified  to 
come  there. 

Q.  You  went  to  Boston,  didn’t  you?  A.  Yes. 

Q.  How  many  times  altogether  did  you  go  to  Mr.  Moore’s  office? 
A.  I  probably  have  been  there  seven  or  eight  times  altogether. 

Q.  Mr.  Woodbury  present  every  time?  A.  No. 

Q.  How  many  times  have  you  talked  with  Mr.  Moore  about  this  case? 
A.  Every  bit  of  talk  I  have  had,  conversation  ?  I  couldn’t  tell  you.  The 
last  three  days — 

Q.  Give  me  your  best  idea.  A.  I  couldn’t  give  you  a  definite 
answer,  quite  a  number  of  times. 

Q.  How  many  would  you  say?  What  is  your  best  judgment? 
A.  Oh,  probably,  I  will  call  it  a  dozen,  and  I  amplify  that.  It  may  be  a 
few  more,  it  may  be  less. 

Q.  Talking  to  him  about  the  evidence  you  were  going  to  give  in  this 
case?  A.  No,  sir,  not  altogether. 

Q.  Somewhat?  A.  Sometimes. 

Q.  How  many  times  did  you  talk  with  Mr.  Moore  about  the  evidence 
you  were  going  to  give  in  this  case?  A.  I  did  not  talk  with  him  any. 
I  made  a  statement  and  I  have  tried  to  make  it  here  in  court,  sir. 

Mr.  Katzmann.  I  ask  that  be  stricken  out. 

The  Court.  It  may  be. 

Q.  How  many  times  have  you  talked  with  Mr.  Moore  about  the  evi¬ 
dence  you  were  going  to  give  in  this  case? 

Mr.  Moore.  I  object  to  that  form  of  question. 

The  Court.  Hasn’t  he  said  he  had  been  there  several  times? 

Mr.  Katzmann.  He  said  he  had  been  there  a  dozen  might  be  one  way 
or  the  other,  but  not  always  about  the  evidence  he  was  going  to  give  in  the 
case.  I  asked  him  then  to  particularise. 

The  Court.  He  may  answer. 

A.  I  never  told  him  just  what  I  was  going  to  testify,  or  anybody  else. 
I  told  my  story  to  him,  and  from  that  I  am  here  today,  trying  to  tell  you 
the  same  thing. 

Mr.  Katzmann.  Read  that  answer,  please. 
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(The  answer  is  read.) 

Q.  Which  do  you  mean  of  those  two  parts  of  that  answer,  that  you 
have  or  have  not  told  your  whole  story  to  Mr.  Moore  before  you  took  the 
stand?  A.  I  have  told  him  my  whole  story,  absolutely. 

Q.  What  did  you  mean  by  saying  you  had  not  told  him  your  whole 
story?  A.  I  did  not  so  say  I  had  not  told  him  my  whole  story,  and  I 
don’t  think  you  should  give  anybody  the  impression  I  have  said  so. 

He  remained  at  the  point  that  is  pointed  out  on  the  map  to  the  jury 
probably  half  a  minute.  All  that  he  has  seen  as  to  the  occupants  of  the  car 
as  he  has  described  them,  he  saw  during  the  time  that  they  were  passing. 
The  car  was  on  the  railroad-crossing  when  the  man  climbed  over  the  back 
to  the  front  right  hand  seat.  The  man  got  in  on  the  north  side  of  the  car 
through  the  right  rear  door.  One  of  them  apparently  got  seated. 

He  first  began  to  take  notice  of  the  occupants  when  the  car  got  to  the 
crossing,  when  it  was  coming  across  the  crossing.  He  could  not  state 
whether  the  car  was  half  way  across  the  crossing  when  the  man  started  to 
climb  over  from  the  rear  to  the  front  seat,  or  not.  The  car  was  going  along 
towards  the  center  of  Pearl  Street,  “they  were  not  running  on  the  outside 
edge  by  any  means.” 

Q.  Which  man  did  you  notice  first?  A.  The  man  that  was 
climbing  over.  The  man  was  driving  the  car,  I  seen  the  man  driving  the 
car. 

He  did  not  watch  him  any  length  of  time  at  all.  He  could  not  state 
how  long  he  watched  him. 

Q.  Give  us  your  best  judgment.  A.  It  was  less  than  a  minute. 

Q.  And  the  first  man  you  noticed  as  to  his  personal  characteristics 
was  the  driver?  A.  No,  sir.  I  noticed  the  driver  was  there. 

Q.  I  am  asking  you.  A.  Personal  characteristics,  no. 

The  man  that  climbed  over  the  seat  is  the  first  one  that  he  noticed  in 
detail.  The  car  was  pretty  close  to  the  witness  before  this  man  succeeded 
in  getting  over  the  front  seat  and  into  position.  This  man  was  diagonally 
from  the  witness.  He  was  within  his  vision  all  the  time. 

Q.  And  did  you  take  your  eyes  off  that  man  until  he  got  seated  in 
the  front  seat?  A.  I  can’t —  I  don’t  understand  what  you  mean  by 
“taking  my  eyes  off  him.”  I  have  answered  you  he  was  within  my  vision, 
and  I  saw  him  all  the  time. 

The  Court.  What  he  means,  Mr.  Witness,  were  you  looking  at  him 
all  the  time? 

The  Witness.  Yes,  I  was  looking  at  him. 

Q.  At  nobody  else?  A.  I  won’t  say  that. 

Q.  Did  you  look  at  anybody  else?  A.  I  saw  others  when  I  was 
looking  at  him.  I  could  see  others  when  I  was  looking  at  him. 

He  could  see  the  man  that  was  on  the  same  side  with  him,  that  is  the 
man  who  jumped  on  the  running  board  down  there,  as  near  as  he  could 
judge. 

Q.  Was  he  the  shorter  or  the  taller — if  they  were  different  in  height 
— of  the  two  men  that  got  on  the  running  board?  A.  I  have  no  con- 
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ception  of  height,  because  I  did  not  have  opportunity  to  see  them. 

He  could  not  tell  whether  one  was  taller  than  the  other.  They  both 
wore  caps  when  they  got  abreast  of  him. 

Q.  Did  you  see  any  occupant  of  that  car  who  had  no  cap  on  as  the 
car  went  by?  A.  No.  What  do  you  mean,  “no  cap”? 

Q.  Yes,  bareheaded?  A.  No,  I  did  not  notice. 

He  estimates  the  speed  of  the  car  as  eight  miles  an  hour.  It  was 
about  105  feet,  as  measured  on  the  plan,  from  the  middle  of  the  crossing 
to  the  point  where  the  witness  was  standing.  It  might  have  taken  pos¬ 
sibly  half  a  minute  for  the  car  to  travel  that  distance. 

He  could  see  the  man  in  the  driver’s  seat  as  the  car  came  up  the  hill. 
The  driver  seemed  to  be  leaning  over  all  the  way  across ;  the  car  seemed  to 
be  running  too  slow.  This  prevented  his  getting  a  clear  view  of  the  driver. 
This  man  was  leaning  over  so  that  the  witness  could  not  get  a  clear  view 
of  his  face.  He  first  observed  the  man  on  the  back  seat,  leaning  out  with 
a  revolver,  on  the  railroad  crossing. 

Q.  At  the  same  time  you  observed  the  man  climb  over?  A.  Af¬ 
ter  the  man  had  begun  to  clear  him,  I  could  see. 

Q.  Then  you  were  watching  two  men  at  the  same  time,  weren’t  you  ? 
A.  Yes. 

Q.  You  were  watching  the  car  at  the  same  time?  A.  Yes,  sir. 

Q.  You  were  watching  at  the  same  time  the  man  who  was  leaning 
forward  manoeuvring  with  something  on  the  dash?  A.  No,  I  wasn’t, 
not  after  I  saw  the  gun. 

Q.  Did  both  these  men  point  their  guns  at  you?  A.  No. 

Q.  Which  one  did?  A.  The  one  in  the  front  seat. 

Q.  Had  he  gotten  abreast  of  you  when  he  pointed  the  gun  at  you? 
A.  Very  nearly. 

Q.  Is  it  not  the  fact,  Mr.  Burke,  that  the  only  snapping  of  the  trig¬ 
ger  by  the  man  that  you  have  described  who  was  on  the  front  seat  was 
when  he  was  abreast  of  the  cobbler  shop  and  had  passed  by  you?  A. 
No,  sir.  It  is  not  a  fact. 

Q.  I  ask  you,  at  that  time  wasn’t  it  when  he  was  past  you  and  op¬ 
posite  the  cobbler  shop?  A.  No,  sir.  It  was  just  as  he  was  abreast 
of  me  he  covered  me  deliberately  and  said,  “Get  out  of  here,  you !” — what 
I  already  said. 

The  gun  appeared  to  be  an  automatic — stumpy,  short  barrel.  Ap¬ 
parently  blue  in  color,  the  same  as  all  automatics  that  he  has  ever  seen. 
He  has  seen  automatics  before.  His  boy  brought  one  home  from  the  war. 
He  does  not  know  whether  the  man  continued  to  snap  the  trigger  of  the 
automatic  as  he  proceeded  up  Hancock  Street,  or  not. 

Q.  Did  the  other  man  sweep  in  your  direction  at  all?  A.  Gen¬ 
eral  direction,  yes. 

He  had  a  shorter  gun.  It  was  not  a  gun  of  the  same  type;  he  thinks 
it  was  a  dark  gun ;  it  did  not  look  like  an  automatic ;  it  looked  like  a 
revolver. 

When  the  man  in  the  front  seat  snapped  the  gun  at  him  he  was  in 
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over  the  front  door.  The1  other  man  in  fhe  back  seat,  when  he  was 
in  a  general  direction,  was  leaning  over  the  back  door.  He 
could  see  the  whole  of  his  face.  He  seemed  to  be  “kind  of  seated,  leaning 

over  on  this  door.”  .  ,,  .  ... 

He  was  facing  diagonally  front,  kind  of  leaning  on  the  edge  of  the-- 
car,  “like  that  [indicating],  swinging  the  gun  that  way  [indicating],  he 
was  apparently  twisted,  the  way  he  looked  to  me,  leaning  out.” 

He  does  not  know  whether  there  is  a  spare  sliding  seat  in  a  seven 
passenger  Buick  car  or  not. 

Q.  Will  you  say  that  second  man  was  not  in  this  sliding  seat?  A. 

I  do  not  know  whether  there  is  a  seat  there  or  not,  sir. 

Q.  Assume,  if  you  please,  that  there  is  a  spare  seat  that  can  be 
pulled  out  of  the  back  of  the  front  seat,  set  up  in  position,  and  when  one 
sits  in  it  he  is  about  in  the  middle  of  the  right  rear  door — similarly  with 
the  left  rear  door — the  two  seats,  will  you  say  the  man  in  the  rear  wasn’t 
in  that  seat?  A.  I  can’t  visualize  how  that  seat  would  be.  If  you  can 
show  me  a  picture  of  a  tonneau  with  a  seat  of  that  kind  in  it,  I  will  answer 
the  question. 

Witness  has  ridden  in,  and  seen,  seven  passenger  cars  with  extra 
seats  arranged  in  many  different  ways. 

Q.  Now,  assume  in  a  Buick,  or  assume  in  the  car  that  went  over  the 
crossing  that  afternoon  there  was  such  a  seat.  Will  you  say  the  man  who 
was.  sweeping  in  the  direction  of  the  depot  was  not  seated  there?  A. 
Yes. 

Q.  I  am  asking  you  now,  if  you  will  say  that  the  second  man  was 
not  seated  in  the  seat  in  that  position?  A.  I  should  say  he  was  not. 

Witness  puts  the  man  on  the  back  seat,  leaning  out  with  as  much  of 
his  body  as  he  has  heretofore  described,  from  a  sitting  position  in  the 
back  seat,  with  the  curtains  up. 

He  could  not  say  whether  the  electric  lights  were  burning  in  the  police 
station  at  Brockton  the  morning  he  was  there,  or  not,  but  he  doesn’t  think 
so ;  he  thinks  there  was  light  enough  in  the  basement  that  morning.  He 
did  not  talk  with  either  of  the  defendants  that  day.  All  three  men  were 
in  their  cells  that  morning. 

[Examining  counsel  make  and  present  to  the  witness  a  rough 
drawing  of  what  purports  to  be  the  Brockton  police  station  cell  cor¬ 
ridor,  upon  which  the  witness  designates  the  particular  cells  in  which 
all  three  prisoners  were  held  the  day  that  he  was  there.] 

When  the  prisoner  was  at  the  Brockton  police  station  the  prisoners 
were  ordered  to  stand  up  and  come  to  the  respective  doors.  They  came  to 
their  doors,  he  looked  them  over,  and  the  officer  had  them  turned  in  various 
angles  and  positions  so  that  he  could  look  them  over.  He  looked  over  each 
man  two  or  three  minutes  apiece,  roughly.  The  light  there  was  good  and 
he  had  a  good  view  of  them. 

Witness  knows  Frank  Bostock,  who  wears  tortoise  shell  glasses. 
About  half  an  hour  after  he  saw  the  prisoners  at  the  Brockton  police  sta¬ 
tion,  he  saw  Frank  Bostock. 
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For  three  years  last  past  witness  has  been  engaged  in  giving  educa¬ 
tional  exhibitions  of  glass  blowing,  going  around  to  public  schools  and 
organizations  putting  on  glass  blowing  exhibitions.  Previous  to  this  he 
was  in  the  employ  of  the  Fore  River  Shipbuilding  Company,  employed  in 
welding.  He  was  also  a  shoe  worker  for  a  number  of  years,  employed  in 
the  making  room,  and  in  the  gang  room. 

Q.  Were  you  sent  for  on  each  occasion  you  went  in  to  Mr.  Moore’s 
office?  A.  Yes.  The  first  time  I  came  from  Somersworth,  New  Hamp¬ 
shire.  I  got  a  letter  which  was  forwarded  to  me  from  John  McCarthy, 
and  I  came  down. 

Q.  Requesting  you,  in  substance,  to  go  in  there?  A.  No,  to  come 
down.  Wanted  to  know  when  I  would  be  back  and  wanted  me  to  come  in 
and  see  him  when  I  got  back. 

Q.  What  was  the  occasion  of  your  going  to  Mr.  Moore’s  office  a  dozen 
times  or  more  to  tell  your  story?  A.  Several  reasons. 

Q.  What  are  they?  A.  As  I  understood  you,  in  the  first  part  of 
my  examination,  I  was  not  allowed  to  tell  any  conversation  that  took  place. 
If  that  is  the  case,  I  could  not  go  into  that. 

Q.  I  do  not  want  to  pry  into  anything  of  that  sort.  But  did  you  do 
anything  else  when  you  got  in  there  except  to  tell  your  story?  Did  you 
tell  your  story  a  dozen  times  to  Mr.  Moore?  A.  No,  sir,  I  did  not. 

He  went  there  on  other  business.  He  was  not  assisting  in  the  prep¬ 
aration  of  this  case  for  trial. 

Q.  You  went  in  in  connection  with  this  case  on  each  occasion,  didn’t 
you  ?  A.  I  went  in  on  something  that  was  concerning  me  personally  in 
this  case,  nothing  else. 

He  went  in  there  several  times  for  that  purpose. 

Q.  That  is,  some  personal  matter?  A.  Yes. 

Q.  Well,  I  don’t  wish  to  inquire,  Mr.  Burke.  How  many  times  did 
you  go  in  about  this  case?  A.  Twice. 

Q.  Did  you  tell  your  story  both  times?  A.  No,  sir.  I  told — I 
added  to  it  something  Mr.  Moore  wanted  to  know  about. 

The  car  passed  him  within  approximately  ten  feet.  He  does  not  know 
whether  the  car  swerved  to  his  side  of  the  street  or  not.  “That  man  wasn’t 
probably  driving  perfectly  straight  on  account  of  having  his  head  down. 
He  didn’t  raise  his  head  until  after  he  got  by  me.” 

His  impression  was  that  as  the  car  came  across  on  the  center  of 
the  crossing,  the  car  was  about  the  center  of  the  roadway  north  and  south. 

August  Pecheur 

Called  on  behalf  of  the  defendants,  testified  as  follows: 

He  resides  at  Somerville,  Massachusetts.  He  is  a  glass  worker,  and  he 
and  Frank  Burke  were  at  one  time  partners. 

On  April  15th,  1920,  he  left  Brockton,  some  time  around  one  o’clock 
and  went  to  South  Braintree  with  Mr.  Burke.  They  arrived  at  South 
Braintree  before  the  shooting.  He  was  on  the  depot  platform  at  the  time. 
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Mr.  Burke  left  to  get  an  expressman  to  carry  their  goods.  It  was  af¬ 
ter  the  shooting  when  Mr.  Burke  returned.  He  heard  the  shooting,  saw 
them  running,  but  did  not  know  what  it  was.  He  did  not  leave  the  station 
platform  because  he  had  some  precious  packages  to  watch. 

He  was  in  Harmony  Hall,  Brockton,  when  he  heard  of  the  arrest  of 
the  two  defendants,  he  thinks  it  was  the  Knights  of  Pythias  Hall,  about 
three  weeks  after  the  shooting.  He  heard  of  their  arrest  the  next  morning 
after  they  were  arrested. 

He  went  with  Mr.  Burke  to  the  Brockton  Police  Station.  It  was  the 
next  morning  after  the  arrest.  It  might  have  been  about  9  o’clock.  He 
went  into  the  station  with  Mr.  Burke.  He  saw  Mr.  Burke  pass  the  time  of 
day  with  the  Chief  of  Police  and  some  man  back  there,  he  did  not  know 
who  he  was,  sandy  complexion.  He  thinks  he  said,  “Morning  Chief”,  but 
he  is  not  sure. 

He  did  not  go  into  the  room  where  the  prisoners  were  with  Mr.  Burke, 
he  remained  in  the  office.  Mr.  Burke  left  the  room,  he  thinks,  with  an 
officer,  and  went  downstairs.  He  was  gone  not  over  5  minutes.  The  wit¬ 
ness  was  there  when  he  returned.  He  is  not  sure  whether  anyone  re¬ 
turned  with  him  or  not.  Mr.  Burke  talked  with  the  man  at  the  desk. 

Cross-Examination  by  Mr.  Katzmann. 

He  had  been  there  on  the  station  platform  quite  a  while  before  the 
shooting.  He  could  not  tell  the  exact  time  they  arrived  at  South  Braintree. 

Q.  It  was  somewhere  in  the  neighborhood  of  one  o’clock,  wasn’t  it? 
[When  they  left  Brockton.]  A.  Yes,  I  suppose  so. 

Q.  You  got  down  there  about  twenty  minutes  of  two,  didn’t  you — 
or  twenty  minutes  past  two, — past  one.  I  beg  your  pardon.  A.  I 
couldn’t  say  exactly  the  time.  I  know  I  was  there  a  long  time  anyway. 

It  takes  about  twenty  minutes  to  run  down  from  Brockton  to  South 
Braintree.  He  got  down  to  South  Braintree  in  the  neighborhood  of  twenty 
minutes  after,  or  half  past  one — “must  be  something  like  that.” 

Q.  And  the  shooting  occurred  a  little  after  three,  didn’t  it?  A. 
Yes,  sir. 

Burke  was  not  with  him  two  minutes  after  he  got  off  the  train. 

Q.  And  if  you  were  there  [in  South  Braintree]  a  couple  of  hours,  he 
was  there  a  couple  of  hours  ?  A.  Yes. 

The  exhibition  was  to  be  held  in  the  evening  and  it  took  some  time  to 
prepare  their  paraphernalia.  Mr.  Burke  went  looking  for  an  express- 
man  ;  it  was  certainly  an  hour  and  a  half,  at  least. 

Q.  It  wasn’t  five  or  ten  minutes  before  the  shooting?  A.  No. 

He  cannot  tell  how  long  he  and  Mr.  Burke  were  in  South  Braintree 
before  he  heard  the  shots.  He  could  not  make  any  definite  statement  as  to 
the  time,  but  he  knows  that  he  was  impatient  at  Burke’s  long  absence  be¬ 
cause  he  wanted  to  get  away. 

Q.  Give  me  your  best  recollection  of  how  long  you  and  he  were  in 
South  Braintree  before  the  firing  commenced.  A.  I  don’t  know  when 
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that  train  left  Brockton,  but  I  know  I  was  on  that  platform,  I  should  say, 
an  hour  and  a  half  before  I  saw  Burke  again. 

Burke  came  on  the  train  with  him  from  Brockton.  He  was  out  of 
his  sight  for  an  hour  and  a  half.  He  came  to  him  directly  after  the 
shooting. 

He  heard  of  the  arrest  when  he  was  in  Harmony  Hall.  Burke  was 
there  with  him  and  told  him  of  the  arrest.  Brockton  is  Burke’s  home 
town. 

At  the  time  they  were  working  school  exhibitions.  Every  night  they 
came  back  to  Brockton.  He  did  not  hear  of  the  arrest  until  next  morning; 
it  was  around  nine  o’clock.  Harmony  Hall  is  the  Knights  of  Pythias  Hall 
and  is  located  on  Center  Street,  he  thinks;  he  is  not  very  well  acquainted 
with  Brockton.  He  met  Burke  at  this  Hall  every  morning  because  Burke 
is  a  member  of  the' Knights  of  Pythias.  That  morning,  after  having  break¬ 
fast,  he  and  Burke  went  over  to  the  police  station. 

The  morning  of  the  day  that  he  heard  that  the  two  defendants  had 
been  arrested  he  also*  understood  that  the  arrest  had  occurred  the  night 
before. 

Redirect  Examination  by  Mr.  Callahan. 

He  supposes  that  he  was  at  the  South  Braintree  station  an  hour  and 
a  half  waiting  for  Mr.  Burke’s  return. 

Q.  Now,  will  you  give  me  your  best  judgment  also  as  to  the  length 
of  time  you  were  at  the  station  before  you  heard  the  shots  fired?  A. 
Well,  now,  I  couldn’t  tell  you  that.  I  can’t  make  any  definite  statement 
on  that,  but  I  know  it  was  quite  a  little  time  elapsed. 

He  heard  a  commotion  and  saw  them  running  before  Mr.  Burke  re¬ 
turned  to  the  station. 

Q.  How  long  have  you  been  at  the  station,  Mr.  Witness,  before  you 
heard  shots  and  saw  the  people  running?  A.  Well,  I  couldn’t  give 
you  any  definite  time  about  that,  either.  I  know  it  was  a  long  time.  That 
is  the  best  I  can  say. 

Q.  Will  you  give  me  the  time  between  the  two  events, — the  time  you 
heard  the  shooting  and  saw  the  people  running,  and  the  time  that  Burke 
returned  to  the  station?  A.  Well,  I  couldn’t  tell  you  how  long  after. 
It  wasn’t  probably  ten  or  fifteen  minutes,  not  after  the  shooting,  but  after 
all  the  commotion  was  over,  I  should  say. 

Q.  Will  you  give  me  an  approximation  of  the  time  you  were  at  the 
South  Braintree  station  before  you  heard  the  shooting?  A.  Well, 
I  couldn’t  tell  you  definitely.  I  was  there  some  time,  I  know. 

Q.  What  do  you  mean  by  “some  time”?  Five  minutes,  ten  minutes, 
fifteen  minutes,  half  an  hour,  or  what  time?  A.  Well,  I  know  it  was 
more  than  a  half  hour  because  I  was  getting  impatient  at  his  long  absence 
getting  this  expressman. 

Q.  You  were  there  surely  a  half  hour?  A.  Oh,  yes.  I  must  have 
been  there  a  half  hour. 
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He  could  not  say  whether  he  was  there  longer  than  a  half  hour.  “I 
was  there  a  half  hour,  anyway.”  It  might  have  been  longer,  for  all  he 
knows. 

Recross-Examination. 

Q.  [By  Mr.  Katzmann.]  Do  you  feel  any  differently  about  the  length 
of  time  that  elapsed  between  the  time  I  asked  you  first  and  my  coming  back 
now?  Don’t  you  feel  it  is  the  same  length  of  time?  You  told  us  you 
thought  it  was  about  an  hour  and  a  half,  didn’t  you?  A.  Just  from 
the  time  I  arrived  on  the  train?  Until  Mr.  Burke  came  back?  Something 
like  that,  I  should  say.  Nothing  definite  about  it. 

Albert  Frantello 

Called  on  behalf  of  the  defendants,  testified  as  follows : 

He  resides  at  233  Independent  Avenue,  Quincy,  Massachusetts.  He 
is  a  fruit  dealer  and  works  for  himself.  He  has  his  place  of  business  at 
Quincy. 

On  April  15,  1920  he  w7as  employed  as  cripple  chaser  for  Slater  & 
Morrill’s  show  factory  at  South  Braintree.  He  worked  in  the  lower  fac¬ 
tory,  but  his  duties  usually  brought  him  into  the  upper  factory,  or  the 
Hampton  House  Slater  &  Morrill  factory  around  three  o’clock  in  the  after¬ 
noon.  Sometimes  he  went  to  the  upper  factory  twice  a  day. 

Between  five  minutes  of  three  and  three  o’clock,  on  April  15,  1920  he 
left  the  lower  factory  of  Slater  &  Morrill  to  go  to  the  upper  factory. 

He  started  from  the  factory  about  five  minutes  to  three  and  took  the 
left  hand  side  of  the  sidewalk  on  the  way  to  the  Hampton  House  Slater  & 
Morrill  factory.  He  went  on  Pearl  Street,  passing  the  Rice  &  Hutchins 
factory  on  the  left  hand  side  of  Pearl  Street  going  toward  the  railroad 
track. 

As  he  went  up  by  the  Rice  &  Hutchins  factory  he  noticed  two  men 
leaning  against  the  railing  in  front  of  the  Rice  &  Hutchins  factory.  He 
saw  and  observed  both  men.  He  saw  no  one  else. 

Q.  Will  you  describe  to  the  jury  now  these  two  men  you  observed 
standing  leaning  against  the  fence  outside  the  Rice  &  Hutchins  factory? 
A.  The  one  that  was  nearest  me  had  on  a  black  cap,  dark  suit,  dirty  front 
on  him,  looked  like  a  jersey,  dark  complexion  and  needed  a  shave,  and  he 
was  a  stocky  build.  His  features  were  quite  strong, — his  face,  powerful 
looking  face.  His  shoulders  were  broad.  I  would  say  he  was  about  5  feet 
7  inches, — 5  feet  7  or  8  inches  in  height.  That  is  about  all  of  him,  I  guess. 
He  had  no  mustache,  needed  a  shave.  Well,  I  would  say  that  he  had  a  week 
or  two  growth  of  beard  on ;  black ;  very  dark.  His  cap  was  pulled  down 
just  like  any  ordinary  fellow  would  have  his  cap  on,  just  resting  on  his 
forehead,  about  there.  It  was  a  dark  cap. 

That  is  all  he  could  say  about  him ;  dark  clothes ;  no  overcoat ;  he 
weighed  approximately  145  pounds ;  age  anywhere  from  25  to  30  years ; 
hair  black. 
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Q.  How  near  did  you  get  to  him  at  the  nearest  point?  A.  I 
could  have  touched  him. 

The  other  fellow  was  light  complexioned ;  he  had  on  a  cap ;  dark  suit ; 
he  was  about  as  tall  as  the  other  fellow,  about  the  same  height,  only  he 
was  slimmer,  kind  of  pale  looking,  and  his  hair  was  light ;  it  was  not  as 
dark  as  the  other  fellow’s.  He  would  say  he  was  slimmer  than  the  other 
fellow ;  he  was  not  stocky  build.  He  had  a  dark  cap  and  he  had  on  a  dark 
suit.  He  did  not  have  a  mustache.  He  did  not  look  as  though  he  had  a 
beard.  He  was  light  complexioned,  fair,  pale  looking,  clean  face.  He 
would  say  his  age  was  around  twenty  years.  He  would  say  he  weighed 
about  130  pounds. 

He  observed  the  dark  fellow  first.  They  were  close  enough  together 
when  he  observed  them,  to  be  touching  each  other. 

[Witness,  stepping  down  to  the  jury  rail,  indicates  how  they  were 
leaning.] 

“The  fellow  away  from  me  was  leaning  this  way  [indicating],  and  the 
fellow  nearest  me  was  standing  where  you  stand,  facing  me.” 

[At  the  request  of  the  Court,  the  witness  changes  his  position  at  the 

rail.] 

“The  fellow  furthest  away  from  me  was  leaning  up  against  the  rail  look¬ 
ing  at  The  other  fellow,  and  the  other  fellow  was  standing  about  the  way 
you  are  standing  looking  at  this  fellow.” 

Q.  In  about  the  same  position  you  are  in?  A.  In  about  the  same 
position  I  am  in.  Both  leaning  on  the  rail. 

The  witness  came  up  from  the  lower  factory.  They  attracted  his 
attention ;  particularly  he  noticed  the  dark  complexioned  fellow.  “He  was 
shabby  dressed  and  needed  a  shave  bad  enough,  that  was  the  first  fellow, 
nearest  me. 

Q.  Was  there  anything  else  about  them  that  attracted  your  attention 
particularly?  A.  The  first  fellow  was  criticising  the  fellow  that  was 
further  away  from  me. 

That  was  what  made  him  pause.  They  were  talking.  He  could  not 
tell  what  they  said ;  they  were  speaking  in  the  American  language. 

Q.  How  near  were  you  to  them  when  they  were  talking?  A.  I 
could  have  touched  them. 

He  paused  and  looked  at  them. 

Q.  What  do  you  mean  by  “paused”?  Did  you  come  to  a  full  stop  and 
look  at  them?  A.  I  stopped  about  a  second  and  then  started. 

He  was  facing  them  when  he  paused,  directly  opposite.  The  one  he 
observed  when  he  stopped  was  the  dark  complexioned  fellow,  the  first 
fellow. 

Q.  During  that  pause  did  you  at  all  observe  the  further  boy  or  man? 
A.  I  only  took  a  slight  glance  at  him. 

Q.  What  part  of  the  time  in  your  pause  did  you  use  in  observing  the 
dark  complexioned  man,  or  the  man  near  to  you?  How  much  of  the  time 
in  your  pause  did  you  take  in  observing  him?  A.  I  just  glanced, 
looked  at  the  dark  complexioned  fellow,  and  took  a  glance  at  the  other 
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fellow  as  I  started  again. 

He  used  more  time  in  his  pause  on  the  dark  complexioned  fellow. 

Neither  of  the  men  in  the  cage  are  either  of  the  two  men  that  he  saw 
on  April  15th  at  South  Braintree;  he  is  sure  of  that. 

About  a  week  after  April  15,  1920  he  was  sent  by  Mr.  Fraher  to  the 
Town  Hall  in  South  Braintree.  He  went  up  alone.  He  saw  Chief  Galvin, 
and  the  man  that  he  went  up  to  identify,  and  the  policeman  that  he  was 
handcuffed  to.  He  did  not  know  the  man  that  was  handcuffed  to  the  police¬ 
man,  this  was  the  man  ‘They  took  me  up  to  identify”. 

Later  he  was  interviewed  by  the  State  Police — the  man  standing  up 
in  the  Court-room  (State  Police  Officer,  Brouillard.)  Witness  talked  with 
him  at  the  Slater  &  Morrill  factory,  South  Braintree.  This  was  about  two 
weeks  after  he  went  to  the  Town  Hall  at  South  Braintree.  There  were 
two  officers  with  officer  Brouillard.  He  doesn’t  recall  who  they  were,  had 
never  seen  either  before.  He  did  see  them  later.  He  doesn’t  see  them 
in  the  Court-room. 

He  knows  Mr.  Scott,  the  State  Police  Officer.  It  was  not  Mr.  Scott. 

He  has  talked  with  Mr.  McAnarney  and  Mr.  Moore,  that  was  a  long 
time  ago. 

Cross-Examination 

(By  Mr.  Katzmann.) 

It  was  about  a  week  after  the  shooting  at  South  Braintree  that  he 
went  to  the  Town  Hall.  He  has  talked  with  Officer  Brouillard  twice.  The 
last  time  was  when  he  took  the  witness  into  the  State  House  at  Boston,  he 
would  say  this  was  two  or  three  weeks  after  the  shooting.  The  first  time 
was  when  they  came  down  to  the  factory  and  showed  him  some  pictures. 
He  would  say  this  was  about  two  wTeeks  after  the  murder,  while  the  sec¬ 
ond  or  last  talk  was  about  three  weeks  after  the  murder.  They  are  the 
only  two  talks  he  has  had  with  officer  Brouillard. 

He  doesn’t  recall  whether  there  was  a  stenographer  present  on  the 
occasion  of  his  second  talk  with  Officer  Brouillard  or  not;  he  thinks  a 
statement  was  taken. 

Q.  Take  a  look  at  this  gentleman  here,  [indicating].  Was  he  pres¬ 
ent  at  that  interview  with  Officer  Brouillard?  A.  I  don’t  recall  him; 
I  don’t  recall  whether  he  was  or  not. 

Q.  Do  you  recall  that  that  interview  with  Officer  Brouillard  was  on 
Friday,  February  4,  1921?  A.  I  do  not  recall  whether  it  was  or  not. 

Q.  I  thought  you  said  it  was  three  weeks  after  the  murder  ?  A.  I 
did  say  that. 

Q.  That  is  not  correct,  is  it?  A.  As  far  as  I  can  recall,  it  is. 

He  did  not  see  the  two  defendants  at  the  South  Braintree  Town  Hall. 
He  doesn’t  know  what  the  prisoner’s  name  was.  “He  was  a  kind  of  tall 
fellow,  with  a  short  moustache,  khaki  shirt,  round  face — kind  of  round 
face.”  He  has  seen  him  since. 

He  has  seen  the  man  that  he  saw  at  the  South  Braintree  Town  Hall 
eyery  day  that  he  has  been  in  attendance  on  the  Court.  He  has  talked  with 
him  once  or  twice,  “just  spoken  to  him.”  He  does  not  know  his  name,  has 


519 


never  heard  it.  He  does  not  know  what  he  has  been  doing  around  the  court 
house.  He  has  seen  him  out  in  front  driving  a  Ford  automobile. 

He  was  then  asked  with  reference  to  whom  he  saw  at  the  South 
Braintree  Town  Hall. 

Q.  Did  you  see  a  man  about  six  feet  tall,  weighing  about  160  pounds, 
smooth-faced,  about  49  years  of  age,  gray  hair,  rather  thick  gray  hair? 
A.  No,  sir. 

Q.  There  was  no  such  man  there,  was  there?  A.  I  don’t  recall. 

Q.  That  man  [indicating  Mr.  Kane]  was  not  there,  was  he?  A. 
I  don’t  recall  whether  he  was  or  not.  I  never  saw  him. 

He  had  all  the  time  he  wanted  at  the  South  Braintree  Town  Hall  to  see 
the  man  that  he  was  there  to  identify,  and  knew  that  he  was  not  either 
one  of  the  two  men  that  he  saw  leaning  up  against  the  fence  outside  the 
Rice  &  Hutchins  factory.  If  Mr.  Kane  was  in  the  room  that  day  he  does 
not  recall  seeing  him  there. 

When  he  went  up  from  the  lower  factory  on  Pearl  Street  to  the 
Hampton  House  no  shooting  had  occurred  at  that  time.  It  was  a  pleasant 
day.  The  sun  was  out.  He  was  feeling  happy  and  contented,  nothing  to 
disturb  him. 

It  is  not  uncommon  to  see  men  sitting  around  on  Rice  &  Hutchins’ 
fence  in  working  clothes. 

Q.  And  these  men  had  on  clothes  that  you  described  as  rough  working 
clothes,  wouldn’t  you?  A.  Why,  they  were  shabby  dressed. 

Q.  Well,  shabbiness  that  might  be  attendant  upon  clothes  that  one 
did  laborious  work  in, —  not  dressed  up  clothes?  A.  That  wasn’t  what 
attracted  my  attention. 

Q.  Well,  I  will  ask  you  about  the  clothes.  We  will  get  to  what  at¬ 
tracted  your  attention  in  due  course,  Mister.  You  answer  my  question. 
A.  It  was. 

Q.  Do  you  remember  it?  Were  they  clothes  like  working  clothes  that 
these  men  had  on?  A.  They  were. 

There  was  nothing  about  their  caps  that  was  unusual.  As  he  came 
up  the  hill  from  Slater  &  Morrill’s  the  dark  complexioned  man  was  back 
to  him. 

Q.  And  as  you  got  opposite  the  dark  complexioned  man  in  your  walk 
you  turned  and  paused  a  second?  A.  I  did.  And  then  I  went  on. 

Q.  Is  it  in  that  second  that  you  got  this  description  that  you  have 
given  this  jury?  A.  It  was. 

He  has  had  two  interviews  before  he  took  the  witness  stand,  one  with 
the  State  and  one  with  the  defence. 

Q.  I  thought  you  said  you  had  two  with  Brouillard?  A.  I  seen 
him  once  down  at  the  factory  and  then  I  went  to  the  State  House  to  give 
him  my  statement. 

He  gave  his  first  statement  to  the  defence  quite  a  while  ago ;  he  would 
say  a  year  ago;  he  does  not  recall  the  date.  He  would  say  three  or  four 
weeks  after  the  murder.  It  was  to  Mr.  Reid  that  he  gave  the  statement. 

Q.  Describe  Mr.  Reid,  please.  A.  I  should  say  he  was  around 
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six  feet  in  height ;  white  beard ;  wears  a  slouch  hat ;  most  generally  wears 
a  blue  suit ;  he  wears  glasses.  I  should  say  he  was  over  fifty. 

His  best  recollection  is  that  that  was  about  three  weeks  after  April 
15,  1920.  As  far  as  he  knows,  he  has  a  good  memory. 

Q.  Well,  now,  Mr.  Witness,  you  come  down  with  me,  please. 
[Witness  leaves  stand  and  goes  in  front  of  jury  rail  with  Mr.  Katz- 


mann.] 

Q.  Just  come  down  here.  I  am  going  to  stop  you  opposite  to  these 
jurymen.  I  am  going  to  give  you  one  second  to  look  at  them.  Then  I  am 
going  to  ask  you  to  take  the  stand  and  describe  them.  You  did  not  have 
that  warning  in  advance  when  you  talked  with  these  two  people, — when 
you  looked  at  these  two  people?  A.  No. 

Q.  Well,  I  am  going  to  give  it  to  you.  Now,  walk  along  with  me, 
pause  here  [witness  does  so],  and  give  me  a  description  of  those  two  jury¬ 
men.  Take  the  stand,  please. 

[Witness  returns  to  the  witness  stand.] 

Q.  What  are  those  two  jurymen  like?  A.  Both  of  them — 

Mr.  Jeremiah  McAnarney.  Which  two  jurymen  do  you  mean? 

Mr.  Katzmann.  Wait,  Mr.  Witness,  you  are  taking  another  look, 
aren’t  you? 

Mr.  Jeremiah  McAnarney.  Pardon  me.  I  want  that  a  little  clearer, 
I  don’t  get  from  my  brother’s  question  which  two  jurors  he  asked. 

The  Court.  The  witness  apparently  did,  because  he  was  going  to 
describe  them. 

Mr.  Jeremiah  McAnarney.  Well,  I  have  a  right  to  know,  if  I  may 
be  allowed. 

The  Court.  Well,  so  has  the  witness. 

Mr.  Jeremiah  McAnarney.  I  am  speaking  of  my  rights. 

Mr.  Katzmann.  Would  you  mind  looking  at  me,  Mr.  Witness. 

The  Court.  Do  you  know  the  two  men  he  meant? 

The  Witness.  I  paused  before  them. 

The  Court.  That  wasn’t  the  question.  Do  you  know  the  two  the 
District  Attorney  had  in  mind  ? 

The  Witness.  I  think  it  was  the  two  in  the  middle. 

Mr.  Katzmann.  Yes,  that  is  the  two  you  paused  at. 

Mr.  Jeremiah  McAnarney.  What  is  the  answer? 

The  Court.  “I  think  it  was  the  two  in  the  middle.” 

Q.  Will  you  describe  those  two  men  to  me?  A.  I  can. 

Q.  Do  it,  please.  A.  Both  are  sitting  down. 


Q.  Yes.  A. 

Q.  Yes.  A. 

Q.  Yes.  A. 

Q.  Yes.  A. 

Q.  Yes.  A. 

Q.  And  a  moustache.  Now,  will  you  take  a  look  at  him,  please? 

Do  you  see  any  moustache  on  either  of  those  men?  A.  I  don’t  see  any. 
Q.  And  you  had  just  as  long  an  opportunity  to  look  at  those  two  men, 


Blue  suits. 

Hats  off. 

The  first  one  is  kind  of  bald  up  here  (indicating). 
Has  a  watch  chain  on. 

And  a  moustache. 
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didn’t  you,  as  you  had  at  the  two  men  on  the  fence? 

Mr.  Jeremiah  McAnarney.  Wait,  I  object. 

The  Court.  That  assumes. 

Q.  Did  you  have  as  long  an  opportunity  to  look  at  the  two  men  on 
the  fence  as  at  those  two  men  in  the  middle  of  this  front  seat?  A. 
Well,  I  had  long  enough  to  look — 

Q.  Pardon  me.  Answer  that  question.  Did  you  have  as  long  a  time 
to  look  at  those  two  jurymen  as  you  did  to  look  at  the  two  men  on  the 
fence?  A.  II  think  I  had  a  longer  time  on  the  two  men  at  the  fence. 

Q.  You  had  only  a  second,  didn’t  you?  Didn’t  you  state  to  Mr. 
Callahan?  A.  I  did  say  a  second. 

Q.  You  meant  it,  didn’t  you?  A.  I  did. 

Q.  Didn’t  you  have  more  than  a  second  between  my  stopping  you 
here  and  saying,  “Take  a  look”,  and  “Come  on”?  Didn’t  it  take  more 
than  a  second  to  do  that?  A.  I  don’t  think  it  did. 

Q.  What?  A.  I  don’t  think  it  did. 

Q.  It  took  less  than  a  second  didn’t  it?  A.  It  may  have. 

Q.  Yes.  You  knew  before  you  started  to  describe  them,  none  of  them 
had  hats  on  in  the  jury  box,  didn’t  you,  and  you  knew  the  twelve  were  sit¬ 
ting  down,  didn’t  you?  A.  I  did. 

Q.  Where  is  the  watch  chain  on  this  No.  1  you  were  talking  about? 
Do  you  see  any?  A.  No,  sir. 

Q.  That  was  wrong,  wasn’t  it,  when  you  said  he  had  a  watch  chain? 
A.  It  was  now. 

Q.  And  it  was  wrong  when  you  said  he  had  a  moustache?  Wasn’t  it? 
A.  It  is  now. 

Q.  Now,  you  had  more  reason  to  look, — did  you  have  more  reason 
to  look  at  those  two  jurymen  with  the  preparation  I  gave  you  down  there, 
than  you  had  to  look  at  those  two  men?  A.  I  don’t  know  just  what 
you  mean  by  that. 

Q.  Why,  before  you  stopped  a  second  and  looked  at  those  two  men 
on  the  fence,  you  had  nothing  in  mind  about  the  fact  of  intending  to  stop 
had  you,  that  day,  April  15th?  A.  Not  until  I  got  to  the  two  men. 

Q.  No,  and  what  you  saw  were  two  men  in  shabby  clothes,  with  caps, 
sitting  out  there  as  you  have  seen  many  another  fellow?  A.  That  was 
what  attracted  my  attention  that  made  me  pause  to  look  at  them. 

Q.  There  had  been  no  shooting  or  no  disturbance  up  to  then?  A. 
No. 

Q.  They  were  strangers  to  you,  were  they  not?  A.  They  were. 

He  could  not  say  what  the  nationality  of  the  man  that  he  saw  leaning 
against  the  fence  of  the  Rice  &  Hutchins  factory  was,  because  he  spoke  in 
American.  He  knows  what  is  meant  by  the  term  “Wop”,  it  means  Italian. 
He  has  never  stated  to  any  person  that  the  men  he  saw  were  of  that  na¬ 
tionality. 

Q.  “Did  you  so  state  to  officer  Brouillard?  A.  “I  do  not  recall 
whether  I  did,  or  not — I  do  not  think  I  did. 

His  best  recollection  is  that  he  did  not. 
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He  met  Mr.  Parmenter  and  Mr.  Berardelli  coming  down  the  stairs  in 
the  Hampton  House  Slater  &  Morrill  factory,  just  as  he  left  there.  Mr. 
Parmenter  had  a  box  in  his  hand.  He  does  not  recall  whether  Mr.  Berar¬ 
delli  had  a  box  or  not.  He  saw  only  one  box.  He  met  them  at  the  top  of 
the  stairs,  just  going  down.  He  spoke  to  them.  He  thinks  that  Mr.  Par¬ 
menter  had  on  his  blue  suit.  “It  was  a  dark  suit,  might  have  been  black.” 
He  doesn’t  recall  what  kind  of  a  hat  he  had  on.  He  thinks  that  Mr.  Berar¬ 
delli  had  on  his  old  soft  hat,  the  one  he  generally  wore.  He  could  not  see 
the  suit  that  Mr.  Berardelli  was  wearing  because  he  had  an  overcoat  on. 

Q.  How  long  did  you  remain  in  the  Hampton  House  after  you  saw 
these  two  gentlemen  coming  down?  A.  Well,  I  went  in  for  some  tags, 
and  then  I  started  to  come  down  again  and  one  of  the  girls  called  me  back. 

He  would  say  that  it  was  three,  four  or  five  minutes  after  Mr.  Par¬ 
menter  and  Mr.  Berardelli  left  that  he  left  the  office  building.  He  then 
started  for  the  factory,  going  toward  the  crossing.  He  heard  the  sounds 
of  shots;  he  does  not  recall  how  many.  He  saw  an  auto  coming  over  the 
crossing. 

He  was  between  the  Hampton  House  and  the  crossing  when  he  saw 
the  auto.  He  was  on  the  right  hand  side  of  the  automobile  as  it  went  up 
Pearl  Street. 

Q.  How  close  were  you  to  the  automobile  as  it  went  by?  A.  I 
couldn’t  say  how  close,  but  I  was  quite  a  distance  away  from  it.  Not  very 
far. 

Q.  Did  you  see  either  of  the  two  men  in  the  automobile  in  its  flight 
whom  you  had  seen  down  at  the  Rice  &  Hutchins  factory?  A.  I  didn’t 
have  enough  of  a  look  to  say  that,  and  I  just  see  it  go  by.  I  couldn’t  say 
who  was  in  it. 

He  could  see  the  outline  of  four  men. 

Q.  Wasn’t  there  something  in  the  way  of  an  obstruction  on  the  side 
of  the  car?  A.  There  was  not. 

Q.  No  curtains  up?  A.  There  wasn’t  any  curtains  up.  The 
curtains  were  up.  They  were  not  down. 

He  would  say  that  the  automobile  went  by  at  about  ten  miles  an  hour. 

The  witness  locates  himself  as  about  in  the  middle  of  Railroad  Avenue 
coming  from  the  Hampton  House  Slater  &  Morrill  factory  to  the  crossing. 

He  did  not  see  any  curtain  flapping  at  the  bottom.  It  was  a  pretty 
big  car;  it  looked  to  him  like  a  five  or  seven  passenger  touring  car,  dark 
color. 

He  did  say  to  Officer  Brouillard,  “I  should  say  it  was  a  seven  passenger 
touring  car”. 

Q.  That  is  a  fact,  isn’t  it,  and  that  is  your  opinion,  that  it  was  seven 
passenger,  isn’t  it?  A.  Well,  a  big  car  like  that  generally  has  two  seats 
more,  and  that  makes  it  seven.  That  is  about  what  I  thought. 

Q.  Now,  what  is  your  opinion  now,  as  to  whether  the  two  men  that 
you  saw  in  front  of  Rice  &  Hutchins  were,  what  may  be  called  in  the  ver¬ 
nacular  “wops”  or  were  they  Americans?  A.  Well,  I  wouldn’t  say 
what  nationality  they  were. 
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Q.  With  this  description  that  you  have  given  of  these  two  men, — 
their  height,  their  weight,  their  color,  their  thickness  as  to  shoulders,  their 
clothes,  the  color  of  their  caps,  the  color  of  their  hair,  do  you  mean  to  tell 
the  jury  you  haven’t  any  impression  as  to  their  nationality?  A.  I 
couldn’t  say  what  nationality. 

Q.  You  are  of  Italian  descent  yourself,  are  you  not?  A.  I  am. 

Q.  And  I  suppose  that  naturally  you  associate  with  a  good  many 
Italians?  A.  I  do. 

Q.  Because  of  your  descent?  A.  Yes. 

Q.  And  you  are  familiar  with  the  dark  complected  Italian  type? 
A.  I  am. 

Q.  Perhaps  your  intercourse  is  more  largely  with  men  of  Italian 
birth  and  descent  than  American  born?  A.  Well,  I  am  American 
born. 

Q.  I  would  assume  you  were,  but  I  mean  from  your  descent  and  per¬ 
haps  your  relatives —  A.  Yes,  sir. 

Q.  — and  associates,  you  meet  more  Italians  or  Italian  descendants  ? 
A.  Yes,  sir. 

Q.  — than  Americans.  If  it  isn’t  so,  say  so.  I  just  want  to  know. 
A.  It  is  so. 

Q.  You  meet  a  good  many  of  them?  A.  I  do. 

Q.  Are  you  familiar  with  the  Italian  type  of  personal  character¬ 
istics?  A.  I  am. 

Q.  Now,  concentrating  your  mind  on  these  two  men  you  have  de¬ 
scribed,  would  or  would  you  not  say  that  they  were  Italians  or  Italian 
descent?  A.  Well,  to  me  they  did  not  look  like  an  Italian. 

Q.  And  the  expression  “wop”  means  to  you  an  Italian?  A.  The 
lower  class  of — 

Q.  The  lower  class  of  Italians?  A.  Yes. 

Q.  These  men  were  not  of  any  class  of  Italians,  were  they,  in  your 
opinion?  A.  In  my  opinion  they  were  not. 

Q.  All  right.  Do  you  remember  Officer  Brouillard  on  February  4, 
1921,  asking  you : 

“Q.  Where  did  you  see  them?  A.  On  the  rail  in  front  of 

Rice  &  Hutchins.” 

Does  that  recall  some  questions  of  the  subject  matter  of  Officer  Brouil- 
lard’s  talk  with  you  on  February  4th  last?  A.  That  is  where  I  saw 
them. 

Q.  All  right.  That  is  the  fact,  is  it?  A.  Yes. 

Q.  Do  you  remember  Officer  Brouillard  then  asking  you : — 

“Q.  What  kind  of  fellows  were  they?” 

Do  you  remember  that  question?  A.  I  think  he  did  say  that. 

Q.  And  do  you  remember  what  your  answer  was?  A.  I  said 
something  about  being  dark  complected  fellows. 

Q.  Yes.  Did  you  say  anything  about  either  one  being  a  regular 
“wop”,  did  you?  A.  I  did  not  say. 
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Q.  You  did  not  state  it,  in  response  to  that  question:  “What  kind  of 
fellows  were  they?”: 

“A.  One  fellow  looked  like  a  regular  wop.  The  other  looked 

just  the  same.” 

You  did  not  say  that  to  Officer  Brouillard,  did  you?  A.  (No  re¬ 
sponse  audible  to  stenographer) 

Q.  Nothing  like  that,  did  you?  A.  (Witness  hesitates)  I  did 
not  say  that  the  other  one  looked  like — I  may  have  said  he  looked  like  a 
wop. 

Q.  Did  you  say  one  looked  like  a  regular  “wop”  and  the  other  looked 
just  the  same?  Did  you  say  that,  sir?  A.  (Witness  hestitates)  I 
think  I  did  say  something  like  that. 

Q.  You  know  you  did,  don’t  you,  Mr.  Frantello?  A.  I  do  now. 

Q.  And  that  is  true,  isn’t  it?  A.  That  is. 

Q.  You  know  they  were  both  Italians  whom  you  saw  on  the  fence, 
don’t  you?  A.  They  were  not  both  Italians. 

Q.  One  was  an  Italian,  wasn’t  he,  in  your  opinion?  A.  Well, 
most  Italians,  the  way — 

Q.  Wait  a  minute,  wasn’t  one  of  those  men  an  Italian,  in  your  opin¬ 
ion?  A.  Well,  judging  from  what  I  know  of  Italians,  he  looked  like 
one,  but  he  wasn’t. 

Q.  Why  did  you  say  to  this  jury  you  could  not  tell  what  nationality 
they  were,  or  you  hadn’t  any  impression  of  what  nationality  they  were, 
before  I  read  that  question  and  answer  to  you?  A.  Well  he  isn’t  an 
Italian. 

Q.  What?  A.  From  what  I  heard  of  it  according  to  his  con¬ 
versation,  he  wasn’t  an  Italian. 

Q.  What  did  you  tell  Officer  Brouillard  one  was  a  regular  wop  for? 
A.  Because  Italians  sometimes  look  like  that,  dark  complexion  and  rough 
looking  like  that. 

Q.  You  have  told  this  jury  haven’t  you,  the  expression  “wop”  to  you 
means  an  Italian  of  the  lower  class?  A.  Yes,  sir. 

Q.  Then  you  meant  to  convey  the  impression  to  Officer  Brouillard, 
did  you  not,  that  this  man  was  an  Italian  of  the  lower  class,  didn’t  you? 
Did  you  not,  sir?  A.  I  didn’t  say  he  was  an  Italian. 

Q.  You  said  he  was  a  regular  wop?  A.  I  said  that  he  might 
have  looked  like  one. 

Q.  Didn’t  you  say  one  looked  like  a  regular  wop, — did  you  not? 
A.  I  do  not  recall  saying  the  exact  words.  I  may  have  said  it. 

Q.  Well,  did  you  say  it?  A.  I  don’t  recall. 

Q.  Don’t  recall?  If  you  said  it,  you  meant  he  looked  like  a  regular 
Italian,  didn’t  you?  A.  I  may  have  said  that. 

Q.  If  you  used  that  expression,  you  meant  he  looked  like  an  Italian, 
didn’t  you?  A.  I  wouldn’t  put  it  that  way. 

Q.  You  wouldn’t?  A.  I  wouldn’t  put  it  that  way. 

Q.  What  do  you  mean  by  telling  the  jury  this  morning  you  hadn’t 
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any  impression  as  to  his  nationality?  A.  Well,  I  went  by  the  con¬ 
versation. 

Q.  Answer  that  question,  sir.  A.  And  the  look  of  their  face. 

Q.  What  did  you  mean  when  you  told  this  jury  this  morning  you 
formed  no  impression  as  to  the  nationality  of  either  of  these  two  men? 
What  did  you  mean  by  that  answer  ?  A.  That  is  the  correct  answer. 

Q.  You  did  not  form  any  impression  on  April  15th  as  you  went  up 
there  as  to  their  nationality,  either  of  them,  that  day?  A.  It  is — 

Q.  What  did  you  mean  by  telling  Officer  Brouillard  on  February  4th, 
one  was  a  regular  wop?  What  did  you  mean  by  telling  him  that?  A. 
I  may  have  told  him  that. 

Q.  Why  did  you  tell  him  that  if  you  had  no  impression  when  you 
saw  them?  Why  did  you  tell  him  that? 

Mr.  Jeremiah  McAnarney.  Pardon  me.  The  witness  hasn't  said 
he  said  that. 

Mr.  Katzmann.  He  said  “I  may  have  told  him  that,”  in  a  previous 
answer.  He  said  he  did  say  one  was  a  regular  wop. 

The  Court.  Go  back  and  read. 

Mr.  Jeremiah  McAnarney.  I  think  the  witness  said  he  look — 

The  Court.  I  am  going  to  take  the  record. 

(A  portion  of  the  witness’s  previous  testimony  is  read.) 

The  Court.  I  will  hear  you. 

Mr.  Jeremiah  McAnarney.  My  position  is  this :  in  purporting  to 
read  to  him  or  say  to  him  what  he  said  to  Officer  Brouillard,  my  brother 
has  said,  “You  said  he  was  a  regular  wop.”  The  question  my  brother  put, 
apparently  quoting  from  some  interview,  was,  that  he  looked  like  one.  He 
has  changed  that  “looked  like  one”  by  saying,  “Why  did  you  say  he  was  a 
regular  wop”.  If  he  is  going  to  pretend  to  quote  what  the  witness  said  to 
Brouillard,  then  he  should  say  what  he  did  say,  to  wit,  that  he  looked  like 
one.  Your  Honor  sees  the  difference.  It  is  a  play  on  words  with  this  wit¬ 
ness. 

Mr.  Katzmann.  No  play  on  words,  if  your  Honor  please. 

The  Court.  Now  go  back. 

(A  portion  of  the  witness’  testimony  is  read.) 

The  Court.  I  want  to  come  to  Mr.  Katzmann’s  question  to  see  if 
it  is  framed  on  that  particular  answer. 

(The  question  is  read  as  follows : 

“Q.  Why  did  you  tell  him  that  if  you  had  no  impression  when 

you  saw  them?  Why  did  you  tell  him  that?”) 

The  Court.  I  think  that  is  competent. 

Mr.  Jeremiah  McAnarney.  Well,  as  that  in  and  of  itself  does  not 
bring  the  issue  out,  let  it  go.  I  will  try  and  clarify  it. 

The  Court.  (To  the  jury)  Where  a  man  has  testified  several  ways, 
if  he  has — I  don’t  say  he  has — then  counsel  has  a  right  to  take  and  assume 
as  testimony,  because  the  jury  might  find  on  either  one  of  these  statements, 
and  then  he  has  a  right  to  base  his  question  on  either  one  of  those  state- 
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ments.  You  have  a  right  to  bring  out  whatever  you  want,  what  the  witness 
testified  to.  You  may  answer  the  question. 

Q.  Why  did  you  tell  Officer  Brouillard  that  he  looked  like  a  regular 
wop  if,  as  you  have  previously  said  here,  you  got  no  impression  as  to  his 
nationality? 

Mr.  Jeremiah  McAnarney.  To  that  question  we  should  offer  an 
objection. 

Mr.  Katzmann.  That  is  exactly  the  same  question. 

The  Court.  Go  ahead  and  answer,  Mr.  Witness. 

The  Witness.  Well,  I  seen  so  many  Italians  like  that,  and  I  seen  so 
many  American  people  dressed  the  same  way  he  was  dressed,  only  his 
face  was  in  the  shade,  and  reminded  me  he  was  an  Italian,  but  the  features 
of  his  face,  the  way  it  was  set,  was  not  an  Italian  face. 

Q.  Why  did  you  tell  Officer  Brouillard  he  looked  like  an  Italian,  using 
the  word  “wop”?  What  did  you  tell  him  that  for?  A.  From  the 
way  he  needed  a  shave,  and  the  way  he  was  dressed.  His  face  was  not 
an  Italian’s  face. 

Q.  Wasn’t  an  Italian’s  face.  Did  you  think  Officer  Brouillard  was 
asking  you,  when  he  said  “What  kind  of  fellows  were  they”?  and  you  an¬ 
swered,  if  you  did  so  answer,  “One  looked  like  a  regular  wop,  the  other 
looked  just  the  same,”  were  you  talking  about  clothes  or  face?  A.  The 
only  time  I  said  was — 

Q.  Were  you  talking  about  clothes  or  talking  about  face  when  you 
made  that  answer?  A.  I  don’t  recall  whether  it  was  the  clothes  or 
face. 

Q.  What  is  your  judgment  now  of  what  you  talked  about?  A. 
It  may  have  been  the  clothes,  it  may  have  been  the  face. 

Q.  What  was  there  about  dark  clothes  and  a  cap  that  is  Italian? 
What  is  there  about  dark  clothes  and  a  cap  that  is  Italian?  A.  Well, 
I  have  seen  Italians  look  like  that. 

Q.  Never  seen  an  American  with  dark  clothes  and  a  cap  on?  A. 
I  have. 

Q.  Then  what  is  the  difference?  A.  Except  his  face  wasn’t  an 
Italian  face. 

Q.  Well,  no.  Let  us  stick  to  the  clothes  now.  You  are  saying  they 
weren’t  Italians,  or  they  weren’t  Italians  because  of  the  clothes.  What  is 
there  about  dark  clothes  and  a  cap  that  puts  them  out  of  the  Italian  class? 
I  beg  your  pardon  I  am  in  error.  Mr.  Callahan  corrects  me.  If  you  make 
the  answer,  “One  looked  like  a  regular  wop”,  you  have  told  this  jury  it 
was  because  of  his  clothing,  and  that  is  right,  isn’t  it?  That  is  right,  isn’t 
it?  You  heard  the  question,  didn’t  you?  A.  I  did. 

Q.  Is  that  right?  A.  I  may  have  said  that. 

Q.  Have  you  said  it  within  three  minutes  here?  A.  I  did  not  get 

that. 

Q.  Have  you  said  that  within  three  minutes  to  this  jury?  A. 
Said  what? 

Q.  That  when  you  talked  to  Mr.  Brouillard  and  said,  “One  looked 
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like  a  regular  wop”,  you  meant  his  clothes  looked  like  that  of  a  wop.  Is 
that  right?  A.  From  the  clothes,  and  from,  too,  the  shaving. 

Q.  Pardon  me,  answer  that  question,  will  you,  please?  A.  Well, 
I  did  not  put  it  that  way. 

Q.  Didn’t  put  it  what  way  ?  A.  That  he  was  a  wop  by  his  clothes. 

Q.  Do  you  understand  the  English  language?  Do  you?  A.  Yes, 
certainly. 

Q.  Do  you  understand  you  are  testifying  under  oath?  A.  I  am. 

Q.  Do  you  tell  this  jury  you  haven’t  within  five  minutes  said  when 
you  used  that  expression  to  Brouillard,  you  didn’t  refer  to  the  face  but  you 
referred  to  the  clothes  when  you  told  him  he  was  a  regular  wop?  Have 
you  said  that  to  this  jury  within  five  minutes,  or  haven’t  you?  A.  Oh, 
about  the  clothes  and  the  way  he  needed  a  shave. 

Q.  Have  you  said  it,  yes,  or  no,  sir?  Have  you  said  to  this  jury — 
A.  Yes. 

Q.  Did  you  mean  it?  Did  you  mean  to  tell  the  truth  when  you  said 
it  to  the  jury?  A.  The  way  I  seen  him — 

Q.  Did  you  mean  to  tell  the  truth  when  you  said  it?  A.  (Wit¬ 

ness  hesitates)  The  way  he  was  dressed  made  him  look  like  a  wop. 

Q.  Did  you  mean  to  tell  the  truth  when  you  said  it?  A.  I  said  it 
was  the  truth.  That  is  all  I  can  remember  of. 

Q.  What  is  there  about  dark  clothes  and  a  cap  that  makes  a  man 
an  Italian  from  such  clothes?  A.  It  isn’t  the  clothes  and  the  cap. 

Q.  What  was  it  that  you  saw?  A.  I  put  in  the  shaving  too,  the 
way  he  needed  a  shave  made  him  look  like  an  Italian,  but  I  said  there  was 
American  people  like  that  too. 

Q.  Anything  else  you  want  to  say  ?  A.  I  think  that  answers  the 
question. 

Q.  You  think  that  answers  the  question.  A.  Certainly. 

Q.  Of  course  Americans  never  need  a  shave,  do  they?  A.  Sure, 
they  do. 

Q.  Did  you  say  anything  to  Officer  Brouillard  about  “pause”?  A. 
I  do  not  recall  whether  I  did  or  not. 

“Q.  Did  you  say  anything  to  them  as  you  went  by?  A.  I  just 
looked  at  them  and  started  going  again.” 

Q.  You  just  looked  at  them  and  started  off  again,  didn’t  you?  A. 
Paused,  looked  at  them  and  kept  on  going. 

Q.  Do  you  remember  this  question  and  answer  at  the  February  4, 
1921,  interview: 

Did  you  say  that  to  Officer  Brouillard?  A.  That  is  what  I  meant 
by  a  pause  and  keeping  on  going. 

Q.  When  I  asked  you  that  question  I  did  not  put  in  the  word  “pause”, 
did  I?  A.  No,  you  didn’t. 

Q.  You  put  it  in,  didn’t  you?  A.  That  is  the  way  I  would  call  it. 

Q.  You  put  it  in,  didn’t  you?  A.  I  did. 

Q.  You  put  the  word  “pause”  in?  A.  Certainly. 

Q.  Then  you  distinguish  between,  “I  just  looked  at  them  and  started 
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going  again, ”  and',  “I  just  looked  at  them,  paused  and  started  going  again?” 
You  mean  something  different,  don’t  you?  A.  No,  I  mean  pause. 

Q.  Why  didn’t  you  say  “paused”  to  Officer  Brouillard?  A.  I 
don’t  know  why  I  didn’t  say  it,  but  I  mean  it  that  same  way. 

[Officer  John  Scott  stands  up  in  the  court  room.] 

Witness  does  not  recall  having  a  talk  with  him. 

Q.  Let  me  see  if  I  can  refresh  your  recollection.  Do  you  remember 
after  you  concluded  your  work  on  April  15th,  that  very  afternoon  his  talk¬ 
ing  with  you  on  the  steps  of  Slater  &  Morrill’s  factory  ?  Do  you  remember 
that?  A.  I  don’t  recall  it. 

He  doesn’t  recall  making  any  statement  to  Officer  Scott  to  the  effect 
that  he  could  not  describe  any  of  the  men  concerned  in  the  shooting.  He 
does  not  recall  saying  anything. 

The  gateman’s  shanty  is  on  the  right  hand  side  of  Pearl  Street 
going  down  to  the  lower  factory.  When  the  automobile  came  up  Pearl 
Street  he  was  on  the  cobbler’s  shop  side  of  Pearl  Street.  He  did  not  say 
anything  about  the  shanty  to  Officer  Brouillard.  He  did  not  say  he  was 
standing  at  the  time  the  automobile  went  by  “about  fifteen  yards  back  of 
the  gate,  the  other  side  of  the  gate,  the  shanty  side.” 

The  last  time  that  he  saw  Mr.  Berardelli  that  afternoon  was  when  Mr. 
Berardelli  was  leaving  the  office  to  go  to  the  lower  factory.  When  he 
next  saw  Mr.  Berardelli  he  was  laying  on  the  sidewalk,  on  the  ground, 
breathing.  This  was  in  front  of  the  Rice  &  Hutchins  factory  towards  the 
Slater  &  Morrill  factory.  He  would  say  that  Mr.  Berardelli  was  in  the  gut¬ 
ter  somewhere  in  front  of  the  Rice  &  Hutchins  factory. 

He  doesn’t  recall  saying  to  Officer  Brouillard  in  response  to  the  ques¬ 
tion,  “Could  you  tell  they  were  talking  in  English?”  Answer,  “No,  I 
couldn’t  say. 

Q.  What  has  happened,  if  anything,  to  refresh  your  recollection  be¬ 
tween  February  4,  1921,  and  June  23,  1921,  that  you  now  are  able  to  say 
they  were  talking  in  English?  What  has  happened?  A.  Nothing. 
When  I  passed  them,  they  were — he  was  criticizing  him,  and  the  words 
were  English. 

Q.  [Relative  to  the  interview  with  Officer  Brouillard.}  Assume,  if 
you  will,  it  was  February  4,  1921,  can  you  remember  whether  Brouillard 
asked  you  if  you  could  tell  whether  they  were  talking  in  English,  and 
your  reply,  “No,  I  couldn’t  say?”  Do  you  remember  whether  you  said 
that  or  not?  A.  I  don’t  recall  whether  I  said  that  or  not. 

Q.  You  can’t  remember,  but  you  can  remember  what  happened 
back  on  April  15th,  is  that  right?  A.  I  can  remember  what  those  two 
fellows  that  I  passed  were  saying,  talking  about. 

Q.  But  you  can’t  remember  what  you  told  Brouillard  they  were  say¬ 
ing,  can  you?  A.  Certainly. 

Q.  Did  you  tell  him —  A.  I  told  him  the  story  I  am  telling  now. 

Q.  Did  you  tell  him  you  couldn’t  say  whether  they  were  talking  in 
English  or  not?  A.  I  don’t  remember  whether  I  said  it  or  not. 

Q.  Then  you  can’t  remember,  can  you?  You  can’t  remember  what 
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you  told  Officer  Brouillard  about  that,  can  you?  A.  I  don’t  recall  say¬ 
ing  that. 

Q.  Is  it  that  you  can’t,  or  that  you  don’t  want  to  tell  what  you  said 
to  Officer  Brouillard?  A.  What  I  am  saying  now  is  the  truth. 

Q.  Did  you  intend  to  tell  Officer  Brouillard  the  truth?  A.  I  gave 
him  the  story. 

Q.  Did  you  intend  to  tell  Officer  Brouillard  the  truth?  A.  Cer¬ 
tainly. 

Q.  Was  it  true  February  4,  1921,  that  you  could  not  tell  whether 
they  had  spoken  in  English  to  each  other  or  not,  was  that  true?  A.  I 
am  saying  the  conversation  was  in  English. 

Q.  Pardon  me,  that  is  not  the  question  I  asked  you.  I  asked  you 
previously  if  you  intended  to  tell  Officer  Brouillard  the  truth,  and  you 
said  yes,  you  did.  I  now  ask  you,  was  it  true  on  the  day  that  you  talked 
with  Brouillard  that  you  did  not  know  whether  those  two  men  spoke  in 
English  to  each  other  at  the  fence?  A.  I  did  know. 

Q.  You  did  know?  A.  Certainly. 

Q.  Then,  what  did  you  say  to  Brouillard  on  the  fourth  day  of  Feb¬ 
ruary,  1921,  or  whenever —  A.  I  don’t  recall.  He  asked  me  that 
question,  but — 

Q.  Now,  if  you  told  him  on  February  4,  1921,  or  whenever  the  inter¬ 
view  was,  that  you  could  not  say  whether  they  talked  English  or  not,  you 
were  not  telling  the  truth,  were  you?  A.  I  was  telling  the  truth. 

Q.  If  you  said  that,  that  was  not  true,  was  it?  A.  I  don’t  recall 
saying  that. 

Q.  I  don’t  care  about  that.  I  am  asking  you,  if  you  did  say  it,  it  was 
not  true,  was  it?  A.  I  don’t  recall  saying  it. 

Q.  If  you  did  say  it,  it  was  not  true,  was  it? 

A.  That  is  not  the  way  I  heard  him. 

Q.  If  you  did  say  it,  it  was  not  true,  was  it?  A.  Well,  I  will  tell 
you  the  truth.  He  was  speaking  the  American  language,  that  is  the  truth. 

Q.  If  you  told  Brouillard  you  could  not  say  they  were  speaking  the 
American  language,  you  were  not  telling  the  truth,  were  you?  A.  1 
don’t  recall  telling  him  that. 

Q.  If  you  did  tell  him  that,  that  was  not  true,  was  it? 

The  Court.  You  may  answer  that  question. 

A.  If  I  could — 

Q.  If,  in  response  to  any  question  to  Brouillard,  “Could  you  tell 
they  were  talking  in  English,”  you  replied,  “No,  I  couldn’t  say,”  if  you  said 
that  to  Brouillard  you  were  not  telling  him  the  truth,  were  you?  A. 
This  is  true  what  I  am  telling  now,  that  man — 

Mr.  Katzmann.  Read  the  question.  May  I  ask  your  Honor’s  indul¬ 
gence? 

The  Court.  Answer  that,  and  go  on  to  another  question. 

(The  question  is  read) 

A.  Did  I  say  that?  If  I  did,  it  might  have  been  wrong,  was  not  the 
truth,  because  that  is  the  truth  I  am  telling  now. —  they  were  talking 
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in  the  American  language.  If  I  said  that  it  may  not  have  been. 

Q.  Do  you  intend  to  answer  that  question?  A.  Certainly. 

Q.  Answer  it,  please.  A.  I  don’t  know  just  how  you  want  it  an¬ 
swered. 

Q.  I  want  the  truth  now.  If  you  said  it  to  him,  it  was  not  true  that 
you  didn’t  know?  A.  I  am  telling  you  the  truth;  what  I  am  saying 
now. 

Q.  If  you  said  it  to  Brouillard  when  you  were  talking  to  him,  you 
were  not  telling  the  truth,  if  you  said  you  didn’t  know?  A.  I  don’t 
get  you. 

Q.  I  am  not  going  to  take  much  of  your  time,  if  you  will  indulge  me 
just  a  moment.  You  are  telling  us  now  that  on  the  day  of  the  murders  you 
heard  two  men  speaking  the  English  or  American  language,  aren’t  you? 
A.  He  was  criticizing  a  fellow  in  the  American  language. 

Q.  Just  listen  to  my  question,  and  we  will  save  some  time.  I  don’t 
want  to  tire  you  or  anybody  else.  When  you  went  by  them  you  heard  them 
talk  in  English?  A.  Yes,  sir. 

Q.  You  have  always  known  from  the  day  of  the  shooting  to  this 
minute  that  they  were  talking  in  English,  haven’t  you?  A.  Yes,  sir. 

Q.  If  in  Officer  Brouillard’s  talk  to  you,  you  told  him  you  couldn’t 
tell  whether  they  were  talking  in  English,  you  said  something  that  was 
untrue,  if  you  said  it?  A.  If  I  said  that,  it  was  untrue. 

Redirect  Examination. 

Q.  [By  Mr.  McAnarney.]  Did  you  know  on  the  very  afternoon  of 
the  shooting  that  the  two  men  you  saw  down  near  the  factory  were  the 
men  who  did  the  shooting?  A.  Yes,  it  was  they  that  did  the  shooting. 

Q.  Now,  what  time  was  that  called  to  your  attention?  A.  I 
might  say  after  it  happened,  around  four  o’clock. 

Q.  Whether  or  not  that  brought  to  your  mind  or  kept  in  your  mind 
the  faces  and  appearance  of  the  men  that  you  saw  there?  A.  Well,  I 
have  still  got —  I  still  know  the  fellow.  It  is  in  my  mind  yet. 

Q.  Now,  tell  this  jury  what  you  meant  when  you  said  to  Officer 
Brouillard  last  February  that  as  you  went  by  you  looked  at  them  and 
started  going  again.  Please  tell  this  jury  what  you  meant  by  that  when 
you  told  that  to  this  officer.  A.  Do  you  want  me  to  show  them  how  it 
was? 

On  being  told  to  explain,  he  continues :  “I  was  coming  up  this  way, 
the  two  men  were  there,  and  this  one  nearest  me  was  criticizing  the  other 
one.” 

Q.  Now,  what  do  you  mean  by  “he  was  criticizing  him”?  A.  He 
was  motioning  with  his  hands,  and  making  faces  at  him.  He  was  talking 
out  loud,  and  growling. 

Q.  And  was  it  his  manner  of  speech  to  the  other  man  that  caused 
you  to  pause?  A.  Yes,  sir. 

Q.  You  then  looked  at  the  two  men? 


A.  Yes,  sir. 
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Q.  And  as  you  stated  to  Officer  Brouillard  last  February,  you  then 
started  on  again?  A.  I  did. 

He  was  taken  to  the  State  House  to  look  over  some  pictures  to  see  if 
he  could  identify  the  two  men  that  he  had  seen  from  pictures.  He  does 
not  recall  whether  this  was  before  his  interview  with  Officer  Brouillard, 
but  he  thinks  it  was  before  he  was  interviewed  by  Officer  Brouillard.  He 
puts  the  time  that  he  went  to  the  State  House  at  about  three  weeks  after 
April  15,  1920. 

Louis  Wade  went  with  him,  also  a  lady  from  the  office,  a  bookkeeper. 
The  State  Police  brought  them  over  to  the  State  House.  He  does  not 
remember  who  it  was  that  took  them  over;  they  were  taken  over  in  a 
touring  car. 

At  the  State  House  he  was  shown  a  number  of  pictures ;  he  does  not 
recall  how  many.  They  then  brought  the  three  of  them  back  to  Braintree. 

He  did  not  say  to  Mr.  Katzmann  that  he  was  on  the  shanty  side,  the 
left  hand  side  of  Pearl  Street  going  up  Pearl  Street.  He  was  not  on  the 
shanty  side  of  the  street ;  he  was  on  the  Hampton  House  Slater  &  Morrill 
factory  side  of  Pearl  Street,  away  from  the  gate  altogether.  He  was  not 
on  the  shanty  side  of  the  street,  but  he  was  on  the  shanty  side  of  the  rail¬ 
road  tracks.  There  is  but  one  shanty  and  that  is  to  the  west  of  the  rail¬ 
road  track.  This  shanty  is  on  the  south  side  of  Pearl  Street,  while  he 
was  on  the  north  side  of  Pearl  Street.  As  he  was  going  up  Pearl  Street 
approaching  these  two  men  leaning  against  the  fence,  he  had  them  in  his 
sight  for  a  distance  of  100  feet. 

Recross-Exammation  by  Mr.  Katzmann. 

As  he  was  walking  the  100  feet  the  light  complected  fellow  was  fac¬ 
ing  him,  and  the  other  fellow  had  his  back  to  him. 

Q.  You  have  said,  haven’t  you,  you  cannot  describe  the  light  com¬ 
plected  fellow  as  well  as  the  dark  complected  fellow?  A.  He  was  fac¬ 
ing  me — 

Q.  Have  you  said  that?  A.  Yes,  sir. 

Q.  The  man  whose  face  you  could  see  while  walking  a  hundred  feet, 
you  can’t  describe  as  well  as  the  fellow  in  front  of  whom  you  paused,  and 
saw  for  a  second,  is  that  right?  A.  I  saw  the  fellows  all  the  way  up. 

Q.  You  didn’t,  did  you,  pay  any  particular  attention  to  them  until 
you  got  right  opposite  them  and  heard  the  voices?  A.  Well,  then — 
Until  I  got  opposite? 

Q.  Yes.  A.  From  here  to  you,  and  then  I  seen  them  next,  and 
then  I  stopped  and  heard  the  voices. 

Q.  While  you  were  the  distance  you  and  I  are  separated,  some  ten 
feet,  the  dark  complected  fellow  was  still  back  to  you,  wasn’t  he?  A. 
Yes,  sir. 

Q.  You  couldn’t  see  his  face?  A.  No,  sir. 

Q.  You  couldn’t  see  the  dark  fellow’s  face  until  you  got  right  op¬ 
posite  him  and  looked  at  him,  could  you?  A.  No,  sir. 
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Q.  And  then  it  was  for  one  second,  wasn’t  it?  A.  It  was  long 
enough  so  that  it  is  in  my  mind  yet. 

Q.  Just  as  long  as  you  looked  at  this  gentlemen  in  the  jury  box? 

Mr.  McAnarney.  One  moment. 

The  Court.  He  said  it  was  longer. 

Q.  How  much  longer?  A.  I  couldn’t  say. 

Q.  What  colored  shirt  did  you  say  this  juryman  had  on  when  you 
described  it?  A.  I  didn’t  say. 

Q.  Did  you  say  it  was  white?  A.  I  didn’t  say  it. 

Q.  Well,  it  is  not  white,  is  it?  A.  No,  it  is  not. 

Mr.  Katzmann.  Now,  there  was  one  thing  I  omitted,  if  your  Honor 
please,  I  should  have  examined  on  in  my  original  cross. 

As  the  car  passed  he  did  not  observe  what  the  occupants  of  the  car 
were  doing;  he  saw  enough  to  know  there  were  men  in  it.  He  Saw  out¬ 
lined  four  men  in  it.  He  heard  shots  fired  over  toward  the  gate.  Shots 
were  fired  from  both  sides  of  the  automobile.  He  heard  one  shot  from  the 
right  side  of  the  automobile. 

Q.  And  where  were  the  men  placed  in  the  automobile  who  were 
discharging  those  shots  ?  A.  The  one  I  heard  was  fired  from  the  front, 
and  the  one  from  the  left  was  fired  from  the  back. 

Winfred  H.  Pierce. 

Called  on  behalf  of  the  defendants,  testified  as  follows : 

He  lives  at  South  Braintree  and  is  employed  as  a  shoemaker  by 
Slater  &  Morrill.  On  April  15th,  1920,  he  was  working  in  the  so-called 
Hampton  House — Slater  &  Morrill  factory — he  was  employed  in  the  cut¬ 
ting  department  on  the  3rd  floor  and  was  stationed  at  the  3rd  window  from 
Pearl  Street, — from  the  south  end  of  the  building,  and  on  the  east  side  of 
the  building.  He  worked  on  the  right  hand  side  of  this  window  as  it 
faced  toward  the  railroad  track. 

He  observed  part  of  the  shooting  on  Pearl  Street  on  that  date.  What 
first  directed  his  attention  to  the  shooting  was  hearing  some  firing.  It 
is  impossible  to  state  the  number  of  shots  he  heard,  but  he  thinks  eight  or 
ten.  The  shots  started  off  pretty  rapidly,  and  then  three  or  four  followed 
closely.  He  immediately  glanced  up  and  looked  out  of  the  window  down 
on  to  the  railroad  track.  He  saw  one  man.  This  man  appeared  to  him  to 
be  coming  from  the  entrance  to  the  Rice  &  Hutchins  factory  towards  him 
(the  witness),  crossing  Pearl  Street.  This  man  acted  very  excited,  and  he 
knew  he  was  looking  down  Pearl  Street  towards  the  old  Slater  &  Morrill 
factory,  and  that  is  where  he  thought  the  shots,  or  explosions,  or  what¬ 
ever  they  were,  came  from,  and  that  was  what  drew  his  attention.  He  did 
not  see  any  smoke,  he  did  not  see  any  man  firing  shots  at  that  time.  He 
still  continued  to  remain  at  the  window. 

He  next  saw  a  car  approaching, — coming  up  the  rise  by  the  fence  that 
comes  from  Pearl  Street.  He  first  saw  that  car,  he  would  say,  on  a  rough 
estimate,  30  to  35  feet  below  the  railroad  crossing,  east  towards  the  lower 
factory. 
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He  took  particular  notice  after  seeing  this  car  come.  The  man  he 
had  seen  dashed  behind  the  fence — “He  turned  his  coat  collar  up,  like  that, 
and  dashed  behind  the  fence.”  And  then  he  (the  witness)  observed  the 
car  coming  on  to  the  crossing. 

The  man  went  behind  the  fence  on  the  depot  side  of  Pearl  Street.  The 
fence  comes  up  almost  to  the  first  track  on  the  north  side  of  Pearl  Street. 

He  noticed  the  auto  as  it  came  on  to  the  crossing  and  it  seemed  to  him 
that  a  man  was  climbing  from  the  rear  to  the  front.  His  attention  was 
taken  away  from  it  at  that  time  by  three  men  in  their  shirt  sleeves  running 
from  the  entrance  of  his  factory  towards  the  car,  over  towards  the  cross¬ 
ing.  He  recognized  one  of  the  men  running.  This  man  was  a  friend  of 
his,  and  as  they  approached  the  crossing  the  car  had  completely, — he  won’t 
exactly  say  completely, — but  it  nearly  covered  the  crossing,  and  the  man 
who,  as  he  thinks,  came  from  the  back  end  of  the  car,  was  in  a  crouching  or 
nearly  sitting  position,  and  he  stuck  out  his  hand  and  his  head  and  fired  a 
shot  at  the  friend  of  the  witness :  “Well,  he  didn’t  drop,  but  he  stumbled 
and  pitched  head  first.”  The  witness  thought  that  his  friend  was  hit. 
The  car  went  from  his  vision.  That  friend  of  his  was  Carl  Knipps,  he  has 
since  died. 

the  car  was  just  coming  on  to  the  crossing  when  he  saw  this  man  he 
has  described  coming  from  the  rear  part  of  the  automobile  over  to  the 
front  part  of  the  automobile.The  witness  did  not  continue  at  that  window. 
It  was  right  after  the  firing  of  the  shot  when  the  witness  left  the  window, 
and  the  car  was  just  leaving  the  westerly  side  of  the  crossing. 

He  remained  at  this  3rd  window  that  he  has  described  from  the  time 
he  saw  the  automobile  coming  up  to  the  railroad  crossing,  until  it  had 
crossed  the  railroad  tracks  to  the  westerly  side.  He  then,  with  several 
others,  rushed  to  the  first  window  from  the  corner  facing  Pearl  Street  on 
the  southerly  side  of  the  building. 

During  the  time  that  he  was  changing  his  position  from  one  window 
to  another  he  did  not  see  the  automobile. 

He  observed  the  automobile  from  this  second  window  that  he  went  to 
— the  first  window  of  the  Slater  &  Morrill  factory  on  the  southerly  side. 
When  he  reached  this  first  window  on  the  southerly  side  of  the  building 
the  automobile  was  just  dashing  by  the  cobbler’s  shop  corner.  The  car 
when  he  first  saw  it,  from  this  second  window,  was  a  very  short  distance 
east  from  the  cobbler’s  shop,  he  would  say  in  the  neighborhood  of  4  or  5 
feet,  so  that  he  could  not  see  the  front  of  the  car. 

At  the  time  the  automobile  was  crossing  over  the  railroad  tracks  he 
saw  one  man  in  the  automobile,  this  was  the  man  that  he  has  described  get¬ 
ting  from  the  rear  part  of  the  car  to  the  front  part  of  the  car.  Asked  to 
describe  that  man,  he  said :  “Seeing  that  man  starting  over,  of  course  my 
attention  was  drawn  from  these  three  other  men,  just  getting  another 
view  of  him,  a  very  short  view,  and  I  should  say  that  man  was,  in  my 
opinion,  he  would  weigh  from  175  to  180  pounds.  I  don’t  know  whether 
he  was  a  short  or  medium  height  man,  but  I  judge  he  was  a  pretty  broad 
shouldered  man, — no  hat  on.  I  couldn’t  say  what  colored  clothes,  but  dark 
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clothes.  He  was  not  in  his  shirt  sleeves,  but  dark  clothes  of  some  sort; 
he  had  no  head  covering,  his  hair  was  blowing  in  the  wind.” 

He  saw  this  man  fire  one  shot;  the  automobile  was  just  leaving  the 
crossing  at  the  time.  This  man  had  what  appeared  to  him  to  be  four  or 
five  days’  growth  of  beard,  or  perhaps  more,  or  something  smeared  on  the 
side  of  his  face  which  would  make  the  appearance  of  a  four  or  five  days’ 
growth  of  beard.  He  looked  to  the  v/itness,  from  the  short  glimpse  he 
had  of  him,  to  be  a  man,  he  would  say,  in  the  neighborhood  of  42,  43  or 
44  years  old.  He  didn’t  wear  a  moustache.  He  was,  so-called,  smooth 
shaven,  his  beard  was  dark,  very  dark.  His  hair  was  dark  in  color  but  he 
doesn’t  know  whether  it  was  brown  or  black.  He  was  dark  complected. 
He  was  the  only  man  he  (the  witness)  saw  in  the  automobile. 

Q.  What  would  you  say  of  the  man  you  saw  in  the  automobile,  as  you 
have  described,  was  he  either  one  of  the  two  defendants  in  the  dock  or 
cage?  A.  I  don’t  think  that  it  was,  but  I  am  not  positive,  but  I  don’t 
think  so. 

Q.  What  is  your  best  impression  as  to  whether  the  man  you  saw  in 
the  automobile,  as  you  have  described,  on  April  15th  last  year,  is  he  either 
one  of  the  two  defendants  in  the  cage?  A.  I  don’t  think  either  one  of 
those  is  the  man  I  see  that  day. 

He  has  talked  about  this  man  that  he  has  described  several  times 
since.  He  talked  about  him  on  April  16th,  1920  in  the  factory.  He  had 
another  talk  later. 

He  went  to  the  Brockton  Police  Station,  he  does  not  remember  the 
date,  but  it  was  the  date  after  the  two  men  were  arrested.  He  went  with 
Mr.  Kerrigan  who  is  another  employe  of  the  Slater  &  Morrill  factory. 
They  went  down  on  the  2 :56  p.  m.  train  from  South  Braintree. 

Previous  to  this  trip  to  Brockton  he  had  a  talk  with  somebody  at  the 
factory  with  reference  to  the  shooting  and  the  automobile. 

On  arrival  at  the  Brockton  Police  Station  he  saw  a  lot  of  witnesses 
and  the  Brockton  Police,  a  number  of  them,  he  does  not  know  their  names. 
At  the  police  station  he  waited  round  for  about  an  hour  and  a  half,  until 
they  were  ready  to  show  the  prisoners  to  the  men  and  ladies  called  there. 
He  saw  the  two  prisoners  in  the  ante-room  or  side  room,  off  the  recreation 
room,  it  is  upstairs.  The  two  defendants  were  shown  to  him  separately. 

He  was  taken  into  a  room  and  he  saw  one  of  the  defendants  sitting 
down,  and  there  was  an  officer  with  him,  or  another  man  with  him.  The 
witness  had  all  the  views  that  he  wanted  to  have  of  the  man,  and  the  wit¬ 
ness  said  nothing  and  went  out. 

The  first  one  to  be  brought  into  him  was  Vanzetti,  the  man  with  the 
moustache  on  the  left  of  the  witness.  The  only  persons  in  the  room  at  the 
time  were  the  officer,  the  prisoner  and  the  witness. 

He  estimated  the  time  spent  in  making  this  observation  as  a  minute. 

When  Sacco  was  brought  into  the  room,  there  were  two  in  the  room 
besides  himself,  making  three  altogether.  He  took  about  the  same  time 
in  observing  Sacco. 

He  then  went  out  and  reported  what  he  thought.  This  was  right  at 
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the  door  of  the  room  where  he  looked  at  these  men.  He  reported  as  he  went 
out.  He  then  went  home. 

He  would  say  that  he  took  six  or  seven  views  of  the  defendant  Van- 
zetti  at  the  Brockton  Police  Station.  He  did  not  have  his  hat  on  all  of  the 
time.  He  would  say  that  he  took  four  views  of  the  defendant  Sacco. 
Sacco  did  not  have  his  hat  on  at  any  time.  He  testified  in  the  Quincy 
Court,  two  days  after  the  shooting. 

Cross-Examination 

(By  Mr.  Katzmann)  Except  for  the  individual  who  was  leaning  out 
on  the  right  hand  side  of  the  car  as  it  was  coming  over  the  railroad  cross¬ 
ing,  he  did  not  see  any  occupant  in  the  car.  This  man  that  he  saw  lean¬ 
ing  out,  as  he  testified,  was  smoothfaced — that  is  he  had  no  moustache. 

Q.  And  your  glimpse,  or  glance  I  think  you  called  it,  of  that  man 
was  while  you  were  at  window  No.  3  on  the  east  side  of  the  third  floor  of 
the  Hampton  House  factory?  A.  Yes. 

Q.  And  where  was  the  automobile  while  you  had  that  glance  of  him, 
between  what  extremes?  Do  you  understand  the  plan?  A.  I  do. 
(indicating  plan)  Leaving  the  crossing  right  here,  just  as  it  was  leaving 
the  crossing. 

Q.  And  it  continued  how  long?  That  was  the  beginning  of  your 
view,  wasn’t  it?  A.  That  was  the  beginning  of  my  view  of  the  face  of 
the  man. 

Mr.  Katzmann.  The  witness  has  described  leaving  the  west  side  of 
the  crossing. 

Q.  How  long  was  he  in  your  view?  Can  you  point  out  on  that  plan? 
A.  I  don’t  know. 

Q.  Put  it  in  terms  of  the  street,  if  you  can,  on  that  plan.  I  don’t 
want  to  confuse  you  by  the  plan.  Perhaps  you  can  answer  it  easier  the 
other  way.  A.  I  don’t  believe  that  the  car  could  go  over  ten  feet  be¬ 
fore  it  would  be  lost  from  my  view  from  the  window’s  projecting  out.  It 
is  quite  a  distance. 

Q.  That  is  to  say,  he  was  in  your  view  solely,  in  the  car  and  in  your 
view,  about  the  same  distance  that  separates  you  from  myself?  A. 
About  the  same. 

Q.  That  is  about  ten  feet.  That  is  the  sole  view  you  got  of  him, 
isn’t  it?  A.  Of  that  man? 

Q.  Yes.  A.  Yes. 

Q.  You  had  never  seen  him  before?  A.  Before  that  day? 

Q.  Before  that  day,  so  far  as  you  know?  A.  Not  to  my  recol¬ 
lection. 

Q.  How  much  of  his  body  was  protruding  from  the  side  of  the  car? 
A.  I  should  say  from  there  up  (indicating  the  region  of  the  heart)  lean¬ 
ing  out.  The  man  had  no  hat  on.  His  hair  was  dark  brown  or  black  and 
was  waving  in  the  wind. 

He  could  not  tell  if  there  was  a  scarcity  of  hair  at  the  temples. 
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Q.  Will  you  say  there  was  not  any  such  scarcity?  A.  I  could 
not.  I  did  not  observe  it. 

Q.  How  fast  would  you  say  the  car  was  going  in  that  ten  feet?  A. 
I  should  say  from — around  twelve  miles  an  hour. 

Q.  So,  if  that  estimate  is  reasonably  accurate,  you  saw  him  less  than 
a  second,  didn’t  you?  A.  I  should  say  so,  or  in  that  neighborhood. 

Q.  Do  you  know  a  car  travels  about  once  and  a  half  the  number  of 
miles  in  one  second?  A.  I  don’t  know  anything  about  that — 

Q.  Assume  that  is  mathematically  correct.  If  a  car  goes  ten  miles 
an  hour,  it  goes  fifteen  feet  a  second.  If  you  will  assume  that  for  the 
purpose  of  this  question.  If  it  was  going  twelve  miles  an  hour,  it  went 
eighteen  feet  in  one  second.  If  you  saw  him  ten  feet,  you  saw  him  for  a 
little  over  half  a  second.  That  was  about  as  short  a  time  as  you  could 
see  anybody,  wasn’t  it?  A.  It  was  a  very  short  view. 

Q.  And  you  don’t  say,  do  you,  Mr.  Pierce,  that  the  defendant  Sacco 
is  not  that  man?  A.  I  don’t  think  so. 

Q.  That  is  as  strong  as  you  want  to  put  it?  A.  That  is  as  strong 
as  I  possibly  can. 

Q.  You  cannot  honestly  say  that  he  is  not  the  man,  that  he  is  not 
the  one  and  the  same  man  that  was  leaning  over  with  his  arm  extended? 
A.  No,  I  cannot. 

There  is  a  bench  up  against  the  window  out  of  which  the  witness 
looked,  of  approximately  the  width  of  three  feet,  and  about  the  height,  he 
would  say,  of  3-1/2  or  4  feet.  The  bench  is  flush  up  against  the  wall  in 
which  the  window  is  set.  He  left  the  window  because  his  view  was  cut 
off  by  the  right  hand  side  of  the  window  frame. 

When  he  reached  the  other  window  on  the  south  side  of  the  building 
he  again  saw  the  automobile ;  that  is  about  4  or  5  feet  of  the  rear  end  of 
the  car  as  it  went  up  Pearl  Street.  He  does  not  know  whether  the  man 
was  still  leaning  out  of  the  automobile  or  not;  the  cobbler’s  shop  cut  off 
his  view. 

Q.  All  you  could  see  was  the  last  four  or  five  feet  of  the  rear  end 
of  the  car?  A.  That  is  all. 

Q.  And  he  was  not  in  the  last  four  or  five  feet?  A.  No. 

Q.  How  firmly  is  that  impression  fixed  in  your  mind?  A.  It  is 
just  as  I  saw  it  that  day.  I  haven’t  changed  it  a  bit.  Of  course,  it  was 
only  a  short  view. 

Q.  Do  you  know  how  far  back  from  the  windshield  the  back  of  the 
front  seat  is,  against  which  one  leans?  A.  Not  that  particular  car; 
no. 

Q.  You  didn’t  see  the  back  of  the  front  seat,  did  you?  A.  No, 
not  at  any  near  distance,  not  as  near  as  when  it  came  over  the  crossing. 

Q.  You  couldn’t  see  it  then?  A.  No. 

Q.  It  was  obscured  by  the  man’s  person —  A.  Yes. 

Q.  Assume  this  rail  is  the  back  of  the  front  seat,  and  if  this  gentle¬ 
man  had  his  chair  turned  around  backing  against  it,  he  would  be  in  the 
front  seat.  Are  you  so  certain  you  would  not  say  that  that  man  was  not 
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back  of  the  front  seat  leaning  over?  A.  Yes,  sir. 

Q.  In  a  seated  posture?  A.  He  was. 

Q.  His  person  obscured  the  back  of  the  front  seat?  A.  Yes. 

Q.  It  would  be  obscured  if  this  were  the  corner  of  the  car,  and  he 
was  sitting  like  that,  he  would  be  in  the  front  seat  position?  A.  No, 
sir. 

Q.  His  body  would  be  over  the  front  seat,  wouldn’t  it?  A.  It 
was  impossible  for  that  man  to  be  back  of  the  front  seat  and  shoot  the 
way  I  saw  him  shoot. 

Q.  How  did  you  see  him  shoot?  A.  From  the  front  seat. 

Q.  Well,  of  course,  if  you  say  that  is  so,  those  two  things  necessa¬ 
rily  follow.  If  that  right  hand  side  of  the  witness-stand  represents  the 
right  hand  side  of  the  car,  will  you  lean  over  there  the  way  his  body  was 
leaning  over?  A.  As  best  I  can  ...  I  won’t  state  about  the  left 
hand  at  all,  but  the  right  hand  came  out  and  his  face  came  out,  like  that, 
assuming  you  were  myself  looking  down,  more  in  that  position  (illus¬ 
trates), — a  side  view,  glancing  side  view. 

Q.  So  he  was  facing  somewhat  towards  the  rear  of  the  car,  inclined 
slightly  towards  the  rear?  A.  Slightly  towards  the  rear. 

The  automobile  was  on  the  easterly  side  of  the  railroad  crossing, 
coming  on  to  the  crossing,  when  he  first  observed  the  man  climbing  from 
the  rear  into  the  front  seat.  He  did  not  succeed  in  getting  entirely  over 
into  the  front  seat  in  the  view  of  the  witness. 

Q.  So  that  whoever  that  person  was  he  had  not  got  over  and  taken 
his  position  in  the  front  seat  when  the  automobile  passed  out  of  your 
sight?  A.  I  do  not  know  whether  or  not  the  person  I  see  started  to 
climb  over  went  back  or  not.  I  did  not  see  him  completely  get  over  the 
seat. 

Q.  Well,  the  person  whom  you  saw  in  the  act  of  seeking  to  get  into 
into  the  front  seat  apparently  was  the  man  who  fired  the  shot,  wasn’t  he? 
A.  I  think  so. 

Q.  So  that  you  are  not  sure,  Mr.  Pierce,  that  he  fired  the  shot  from 
the  front  seat,  are  you?  A.  I  am. 

He  saw  the  shot  fired  from  the  front  seat.  He  does  not  know  whether 
he  saw  the  man  climbing  over  get  into  the  front  seat,  or  not.  He  thinks 
he  is  the  man  who  fired  the  shot. 

Q.  The  climber?  And  you  have  no  other  man  in  mind  as  the  per¬ 
son  who  fired  the  shot  from  the  right  side  of  the  car,  have  you?  A. 
Yes  or  no. 

Q.  What  does  that  mean?  A.  It  is  possible  for  that  man  to 
have — 

Q.  Wait  a  minute,  Mr.  Pierce.  I  am  not  asking  you  about  possibili¬ 
ties.  I  am  asking  you  what  you  saw.  A.  No,  I  did  not  see  it,  I  tell 
you. 

Q.  So  you  are  not  certain  that  the  man  who  fired  the  shot  ever  got 
into  the  front  seat,  are  you?  A.  No.  From  the  rear,  you  mean? 

Q.  From  the  rear,  yes.  A.  From  the  rear. 
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He  observed  that  the  curtains  on  the  right  hand  side  of  the  car  were 
down  from  the  rear  of  the  front  seat  to  the  back  of  the  car. 

Q.  There  is  not  any  question  about  that,  is  there?  A.  Not  a  bit. 

He  has  ridden  in  a  Buick  car  considerably.  He  is  not  aware  that 
there  are  three  sets  of  curtains  on  each  side  of  a  1920  model  Buick  car. 

Carl  Knipps,  who  has  since  died,  was  a  friend  of  his.  He  thought  that 
the  firing  from  the  car  was  directed  at  his  friend. 

Q.  So  that  in  that  less  than  half  a  second, — pardon  me,  a  little  more 
than  a  half  second  we  were  talking  about  this  morning  when  you  were 
watching  the  automobile  in  the  ten  feet  leaving  the  westerly  rail,  even 
during  that  short  interval  of  time  your  whole  attention  was  not  on  the 
man  firing,  was  it?  A.  Partly  on  the  man  when  they  were  nearly 
together. 

Q.  I  say,  your  whole  attention  was  not  on  the  man?  A.  No. 

Q.  You  divided  that  half  second  into  still  smaller  fractions,  didn’t 
you?  A.  I  did  not  make  any  statement  in  regard  to  half  seconds. 

Q.  You  said — all  right.  You  said  when  it  was  ten  feet  in  your 
vision — this  distance  (indicating) ,  didn’t  you?  A.  Yes. 

Q.  You  said  it  was  going  twelve  miles  an  hour?  A.  About 

twelve  miles  an  hour. 

Q.  I  asked  you  to  assume  that  was  eighteen  feet  to  a  second.  A. 
You  said  that. 

Q.  Yes,  I  asked  you  to  assume  it,  I  said,  assuming  that  to  be  so,  it 
was  a  little  more  than  a  half  second?  A.  Yes,  those  are  your  state¬ 
ments. 

Q.  Do  you  dispute —  A.  No,  I  know  nothing  about  it. 

Q.  — the  miles  per  hour  is  once  and  a  half  the  feet  per  second?  A. 
No,  I  know  nothing  about  it. 

Q.  Well,  making  that  assumption,  it  would  be  nine  feet  it  would 
travel  in  a  half  second,  wouldn’t  it?  A.  I  don’t  know. 

Q.  Well,  half  eighteen  is  still  nine,  isn’t  it?  A.  It  was  once,  yes. 

Q.  Still  is?  A.  I  think  so. 

Q.  You  glanced  and  saw  in  that  period  of  time  a  man  in  this  auto¬ 
mobile  of  people,  one  or  the  other,  didn’t  you?  A.  I  did. 

Q.  How  about  the  second  man?  Did  you  say  he  was  in  his  shirt 
sleeves?  A.  All  of  them  were. 

Q.  Three  of  them.  A.  Three  of  them. 

Q.  Were  they  grouped  together?  A.  Pretty  nearly. 

Q.  Whereabouts  in  the  Railroad  Avenue  space  were  they?  A. 
There  are  gates  that  go  down  either  side  of  here.  There  is  an  iron  stand 
that  holds  the  gates,  the  railroad  gates,  the  crossing  gates.  They  were 
nearly  up  to  that  stand  that  holds  the  gates  on  that  side  of  the  crossing. 

Mr.  Katzmann.  The  witness  indicates  a  point  substantially  the 
northwest  corner  of  the  westerly  plank  on  the  crossing. 

He  noticed  no  one  in  the  street  other  than  these  three  men.  The  car 
was  north  of  the  centre  of  Pearl  Street. 

The  curtain  on  the  car  that  fastened  next  to  the  back  of  the  front  seat 
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was  loosened  and  flapping  in  the  wind.  He  saw  it  flap  twice  distinctly  up 
and  down.  It  flapped  at  the  bottom. 

(Witness  indicates  the  curtain  covering  the  space  between  the  back 
of  the  front  seat  and  the  front  of  the  back  seat.) 

The  man  had  no  hat  or  cap  on. 

He  has  met  Mr.  Michael  E.  Stewart,  Chief  of  Police  of  Bridgewater. 
He  was  interviewed  by  him  relative  to  this  case.  The  last  time  that  he 
was  interviewed  by  Stewart  was  the  8th  of  June,  1921. 

Q.  Do  you  recall  being  interviewed  February  3rd,  1921?  A. 
1921?  It  was  a  cold  day,  but  I  don’t  know  the  date — it  was  along  in  the 
winter  time. 

Asked  if  he  had  stated  to  Mr.  Stewart  at  the  time  of  this  interview 
on  February  3rd  of  1921  that: 

“The  windows  were  open.  I  heard  the  reports.  I  did  not  think 
right  off  it  was  shooting.  I  thought  it  was  backfire  of  an  automobile. 
Then  I  knew  something  was  up.  I  saw  a  man  coming  from  Rice’s. 
He  was  coming  out  the  entrance  from  Rice’s  factory.  He  got  in  the 
street  and  looked  excited.  Then  he  almost  got  to  the  fence.  Then 
he  dodged  behind  the  fence.  Then  I  see  the  automobile  coming  up  over, 
not  very  fast.  It  was  jumping  like  up  and  down,  just  started.  It  ap¬ 
peared  to  me  that  a  man  was  climbing  from  the  back  over  into  the 
front  seat.  He  apparently  got  into  position.  As  he  got  over  he 
fired  at  three  men  going  from  this  factory.”  He  answered,  “Words 
to  that  effect,  yes.” 

Q.  It  is  a  fact  that  the  man  fired  apparently  as  he  was  in  the  act  of 
getting  over  from  the  rear  to  the  front?  A.  He  had  not, — he  was  not 
in  a  sitting  position ;  crouching  and  half  sitting. 

He  remembers  attending  an  inquest  at  the  Quincy  Court  on  Saturday, 
April  17th,  1920,  at  which  time  he  was  questioned. 

Q.  How  many  men  do  you  now  say  there  were  on  the  front  seat  that 
you  saw?  A.  I  saw  one  man. 

Q.  You  did  not  see  two?  A.  I  did  not  see  two  men. 

Asked  if  he  had  testified  as  follows  at  the  Quincy  inquest: 

“Q.  Did  you  get  a  look  at  any  of  the  men  in  the  car?  A.  No, 
I  did  not  notice.  There  were  two  men  on  the  front  seat” 

He  answered,  “I  might  have,  but  I  know  there  was  more  than  one,  be¬ 
cause  the  car  cannot  run  itself. 

Q.  Was  that  what  you  meant  by  that  answer?  A.  That  is  what 
I  meant. 

Q.  You  knew  the  car  was  a  left  hand  drive?  A.  No,  not  at  that 
time,  but  the  car  could  not  be  running  itself  when  I  seen  what  I  saw  com¬ 
ing  over  the  crossing,  and  after  it  had  left  the  crossing  when  the  shot  was 
fired. 

Asked  if  he  had  testified  at  the  Quincy  inquest  as  follows : 

“Q.  Where  was  the  man  that  did  the  firing? 

A.  On  the  right  hand  side  of  the  front  seat.” 
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He  answered,  “No,  I  do  not  remember  making  that  answer  ...  I 
did  not  make  it.” 

Q.  Well,  what  do  you  say?  Did  you  say  that  the  man  who  did  the 
firing  was  on  the  right  hand  side  of  the  front  seat?  A.  Well,  if  it  is 
there  I  said  so,  and  I  think  so  now. 

Q.  All  right.  If  you  think  so  now,  why  did  you  tell  this  jury  you 
could  not  say  the  man  got  into  the  front  seat  but  he  did  the  firing  in  the  act 
of  going  over?  A.  He  was  in  a  crouching  or  half  sitting  and  crouch¬ 
ing  position  in  the  front  of  the  car  in  front  of  the  back  of  the  front  seat. 
Q.  In  the  act  of  climbing  over?  A.  No. 

At  the  time  of  firing  this  man  was  in  front  of  the  middle  of  the  car, 
right  hand  side.  “I  think  he  fired  before  he  got  his, — in  a  sitting  position 
in  the  front  seat.” 

Q.  Did  you  ever  see  him  get  into  a  sitting  position  in  the  front  seat? 
A.  No. 

Q.  Do  you  remember  at  the  inquest  this  question  and  answer  was 
asked  of  you,  and  you  answered  as  follows : — 

“Q.  Could  you  get  a  good  look  at  him,  his  face? — referring  to 
the  man  who  was  firing? 

A.  I  did  and  I  didn’t.  All  that  I  noticed  was  that  he  was  a  dark 
man.” 

Did  you  make  that  answer  at  Quincy  some  two  days  after  the  shoot¬ 
ing?  A.  I  stated  there  that  he  was  a  dark  man  .  .  .  And  had  appar¬ 
ently  a  beard  on. 

Q.  That  question  calls  for  a  yes  or  no  answer.  Did  you  say  that  or 
didn’t  you  say  it?  A.  I  do  not  recollect  whether  I  answered  yes  or  no. 
Q.  Will  you  say  you  did  not?  A.  I  do  not  say  that  I  did  not,  no. 
Q.  If  you  made  it  then,  it  was  true,  wasn’t  it?  A.  Yes,  if  I 
made  it  then  it  was  true. 

Q.  Do  you  remember  this  question  and  this  answer  at  the  inquest 
“Q.  If  you  saw  those  on  the  front  seat,  the  chauffeur  and  the  man 
with  the  revolver,  would  you  be  able  to  tell  them? 

Do  you  remember  that  question?  A.  I  don’t  recollect  that  ques¬ 
tion  at  the  present  time. 

Q.  Do  you  remember  this  answer  to  that  question,  “Would  you  be 
able  to  tell  ?” 

“A.  I  don’t  think  so.  I  have  had  pictures  shown  me  by  the 
state  police,  and  if  it  was  a  matter  of  looking  at  a  million  pictures  I 
could  not  say.  I  just  saw  a  dark  man  with  a  gun.  That  is  all. 

Did  you  make  that  answer  at  the  inquest?  A.  I  don’t  recollect. 
Q.  Will  you  say  you  did  not?  A.  No. 

Q.  If  you  made  it,  it  was  true,  wasn’t  it?  A.  Yes. 

Q.  And  that  was  all  the  information  that  you  ever  had  with  respect 
to  this  man  who  was  doing  the  firing,  wasn’t  it, — dark?  A.  No. 

Q.  A  dark  man  with  a  gun?  A.  No. 

Q.  Why  didn’t  you  reply  to  the  question,  “Would  you  be  able  to  tell 
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them?”  Why  didn’t  you  tell  them  what  you  stated  here  today  about  his 
weight?  A.  I  was  not  asked. 

Q.  Are  those  matters  of  description  which  you  have  given  in  your 
direct  examination  today  the  matters  on  which  you  say  you  do  not  think 
that  the  defendant  Sacco  was  that  man?  A.  I  don’t  quite  get  that 
question,  Mr.  Katzmann. 

Q.  You  remember,  don’t  you,  in  your  direct  examination  today  you 
gave  in  detail  a  description  of  the  man  who  was  doing  the  firing?  A. 
Yes. 

Q.  Do  you  remember  Mr.  Callahan  asking  you  this  question,  “Can 
you  describe  him?”  A.  Yes. 

Q.  And  your  answer,  “Yes.”  Do  you  remember  saying  that  you  had 
a  short  view,  “that  he  weighed  from  175  to  180  pounds,  you  did  not  know 
whether  he  was  short  or  tall,  he  had  no  hat  on,  his  hair  was  blowing  in 
the  wind,  he  fired  one  shot  just  leaving  the  crossing,  he  had  four  or  five 
days’  growth  of  beard  or  more  or  something  on  his  face,  and  he  looked  to 
be  42,  43  or  44  years  old,  that  is  about  all  I  can  say.”  Do  you  remember 
saying  that  this  morning?  A.  Yes. 

Q.  It  is  on  that  description,  is  it  not,  that  you  found  your  statement 
that  you  do  not  think  that  the  defendant  Sacco  is  the  man?  A.  Yes. 

Q.  If  you  had  those  things  in  mind  on  April,  on  April  17,  1920,  you 
were  in  a  position  to  eliminate  Sacco,  in  your  opinion?  A.  No,  I  do 
not  know  as  I  was. 

Q.  If  you  had  those  matters,  you  mean  by  that  you  are  not  sure  now 
that  it  isn’t  Sacco,  are  you?  A.  I  said  I  wasn’t  positive. 

A  man  with  four  or  five  days’  growth  of  beard  might  look  older  than 
31  or  32.  Sacco  was  clean  shaven  at  the  Brockton  Police  Station. 

Q.  Now,  all  you  saw  of  that  man’s  body  was  from  the  region  of  the 
heart,  wasn’t  it?  A.  Right. 

Q.  And  you  were  looking  down  so  you  got  a  full  view  of  his  chest  as 
he  leaned  out  over  the  car?  A.  Looking  at  his  face  mostly.  I  wasn’t 
studying  his  chest. 

Q.  You  couldn’t  tell  a  man’s  weight  by  looking  at  his  face,  could  you? 
A.  Face  and  shoulders  as  his  shoulders  project  out. 

Q.  Does  this  part  of  the  body  from  the  heart  down  in  any  way  affect 
your  judgment  of  a  man’s  weight?  A.  Not  necessarily. 

Q.  What  part  of  a  man’s  body  controls  his  total  weight,  just  the  part 
you  saw?  A.  I  should  say  from  the  waist  up  would  be  one  of  the 
heaviest  parts  of  a  man’s  body. 

Q.  You  did  not  see  his  waist?  A.  Very  near  it,  from  here  (indi¬ 
cating)  up. 

Q.  You  have  gone  down  about  five  inches  from  this  morning?  A. 
The  heart  comes  in  here,  I  believe. 

Q.  All  right.  Put  your  hand  up  there,  if  you  please.  Don’t  you 
want  to  go  up  where  your  heart  is?  A.  I  can’t,  I  have  a  pipe  right  up 
here. 

Q.  Well,  take  the  pipe  out.  You  could  not  see  his  abdomen,  even, 
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could  you?  You  could  not  see  any  more  than  the  back  or  chest?  A.  I 
saw  his  shoulders  and  face  and  hands. 

Q.  Is  it  from  that  you  estimate  his  weight?  A.  Yes. 

Q.  You  did  not  see  his  legs?  A.  Not  at  any  distance. 

Q.  Did  you  see  his  legs?  A.  I  saw  his  legs  were  coming  over 
from  the  rear  of  the  front  seat  over  into  the  front  seat. 

Q.  And  in  that  half  second  were  you  gauging  a  man’s  weight  by 
what  you  saw  of  his  legs  coming  over  the  seat?  A.  I  did  not  gauge 
his  weight  from  what  I  seen  then. 

Q.  When  did  you  gauge  his  weight?  A.  From  the  time  I  saw 
him  in  the  front  of  the  car. 

Q.  Then  you  saw  him  from  the  region  of  his  heart  up?  A.  I  did. 

Re-direct  Examination 

Q.  (By  Mr.  Callahan)  Did  you  tell  me  this  morning  you  saw  a  man 
in  the  automobile  as  it  started  to  go  across  the  crossing  on  the  easterly  side 
of  the  railroad  crossing?  A.  Yes. 

This  man  was  not  in  his  view  all  the  time  as  the  car  went  across  the 
railroad  crossing. 

Q.  What  part  of  the  railroad  crossing  would  you  say  he  was  in  your 
view?  A.  Coming  on  to  it  and  just  leaving  it. 

He  was  watching  the  three  other  men  running  from  the  office  door 
over.  He  saw  a  man  in  the  automobile  discharge  a  gun.  The  car  was 
leaving  the  crossing  when  the  gun  was  discharged.  This  man  discharging 
the  gun  was  in  the  front  of  the  automobile  when  he  fired  the  shots. 

Q.  In  the  front  seat  of  the  automobile?  A.  Well,  I  won’t  say  he 
was  sitting  on  the  seat,  but  he  was  in  a  position  as  though  he  was  getting 
in  on  to  the  seat. 

Q.  Was  he  in  the  front  part  or  front  of  the  back  of  the  front  seat? 
A.  He  was  in  the  seat  with  the  driver,  where  the  driver’s  wheel  is.  That 
is  plain  enough. 

This  man  was  nearly  opposite  the  driver. 

He  talked  with  Stewart  on  the  8th  of  June  1921.  He  also  talked  with 
him  sometime  previously,  during  the  cold  weather. 

Q.  When  did  you  talk  with  Mr.  Stewart  about  the  case  and  the  offi¬ 
cers?  A.  It  was  a  Saturday  following  the  arrest  of  the  two  men.  I 
think  the  Saturday, — Friday  or  Saturday.  It  was  that  week  anyway  .  . 
seventh  day  of  May  1920. 

There  were  a  number  of  officers  around  whose  names  he  does  not 
know.  Mr.  Connolly  was  one.  He  thinks  State  Officer  Sherlock;  Chief 
Galvin  of  the  South  Braintree  police  was  there.  He  was  summoned  in  this 
case  on  behalf  of  the  Commonwealth. 

Q.  You  stated  to  my  brother  that  you  could  not  be  sure  that  the  man 
you  saw  in  the  automobile  was  the  defendant?  A.  I  said  I  was  not 
positively  sure. 

Q.  Have  you  stated  at  any  time  to  anybody  in  positive  language  that 
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this  man  you  saw  in  the  automobile  was  neither  one  of  the  defendants? 
A.  Positively. 

He  remembers  talking  with  Mr.  Moore  on  one  of  the  coldest  nights  of 
the  winter  of  1921. 

Q.  If  I  refresh  your  recollection,  saying  January  18,  1921 —  A. 
That  would  probably  fit  it.  It  was  pretty  cold  along  that  part  of  the  year. 

He  remembers  that  there  was  a  stenographer  with  Mr.  Moore. 

At  that  time  he  was  asked  by  Mr.  Moore  “Later,  after  the  arrest  of 
these  men  you  went  to  the  Brockton  police  station  and  saw  Sacco  and  Van- 
zetti  and  Orciani?”  And  he  remembers  answering  as  follows:  “I  could 
not  say  at  all  the  date.” 

He  remembers  being  asked  this  question  at  that  time  by  Mr.  Moore, 
“They  were  arrested  May  5th.  At  any  rate,  you  saw  the  three  men?” 
And  he  remembers  answering  at  that  time  as  follows :  “Yes.” 

Q.  (Reading) 

“Q.  You  said  positively  that  these  were  not  the  men? 

A.  Yes,  and  I  say  so  again.” 

A.  I  will  tell  you — 

Q.  No,  wait  a  minute.  Was  that  question  asked  of  you  by  Mr. 
Moore?  A.  I  think  I  recollect  it  was. 

Q.  And  that  answer  you  say  was  made  by  you  to  Mr.  Moore?  A. 
Possibly  it  was.  I  won’t  be  sure.  I  won’t  say  it  wasn’t.  Possibly  it  was. 
If  it  is  there  it  possibly  was. 

Q.  If  you  said  so,  it  is  true,  is  it  not?  A.  Yes. 

(Reading) 

“Q.  This  man  you  saw,  was  his  face  stuck  out  of  the  side  of  the 

car  when  they  were  going  out  ?  A.  When  he  shot  it  was.” 

A.  Yes. 

(Reading) 

“Q.  You  told  the  police  at  the  time  that  those, — you  told  the 

police  at  that  time  that  those  were  not  the  men?” 

Mr.  Katzmann.  One  moment,  I  object. 

The  Court.  Does  that  contradict  anything  the  witness  has  said  on 
the  witness  stand?  If  it  doesn’t  it  isn’t  competent. 

Mr.  Callahan.  It  surely  does  in  a  negative  way,  if  your  Honor 
please. 

The  Court.  How  in  a  negative  way? 

Mr.  Callahan.  Reversal  of  the  other  way. 

The  Court.  How  in  a  negative  way?  I  don’t  quite  understand. 

Mr.  Callahan.  Well,  the  way  I  put  it.  My  first  question  was  if  he 
had  told  anybody  else  another  statement  other  than  he  made  this  morning 
or  this  afternoon. 

The  Court.  That  isn’t  enough  under  the  statute.  You  have  not 
directed  his  attention  to  the  time  or  the  place  he  may  have  made  that  state¬ 
ment  to  somebody  else. 

Mr.  Callahan.  I  think  I  inquired  as  to  when  he  came  out  of  the 
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police  station  or  came  down  out  of  the  room  where  he  observed  the  two  de¬ 
fendants 

The  Court.  Read  the  question. 

Mr.  Callahan.  (Reading)  ‘You  told  the  police  at  the  time  that 
those  were  not  the  men?’ 

The  Court.  You  may  answer. 

Q.  ‘A.  Yes.’  Was  that  question  put  to  you  by  Mr.  Moore?  A. 
I  believe  I  answered  that  by,  ‘I  think  it  was.  I  am  not  positive/ 

Q.  Your  answer  to  that  question  was  ‘Yes/  A.  Yes. 

Q.  Is  that  right?  A.  I  think  that  is  right.  I  am  not  positive, 
but  I  think  so. 

The  Court.  What  was  that? 

The  Witness.  I  am  not  positive,  but  I  think  so. 

Q.  But  if  you  said  that  to  Mr.  Moore,  then  you  meant  it  to  be  true? 
A.  I  did/’ 

Recross-Examination 

(By  Mr.  Katzmann)  He  testified  at  the  Quincy  inquest. 

“Q.  Didn’t  you  then  say  that: — 

(Reading) 

‘Q.  Would  you  be  able  to  tell  the  men,  the  chauffeur,  and  the  man 
in  the  front  seat?  A.  I  don’t  think  so.  I  have  had  pictures 
shown  me  by  the  state  police  and  if  it  was  a  matter  of  looking  at  a 
million  pictures  I  couldn’t  say.  I  just  saw  a  dark  man  with  a  gun, 
that  is  all.’ 

That  is  what  you  said  two  days  after  the  shooting,  isn’t  it?  A. 
I  think  there  was  more  than  that  said  by  me. 

Q.  I  mean  in  response  to  that  particular  question?  A.  Well, 
there  is  no  doubt — 

Q.  Oh,  yes,  yes,  you  testified  more  than  that.  A.  I  mean  in  de¬ 
scription  more  stated  at  the  inquest  than  what  you  have  read  to  me  in  re¬ 
gard  to  a  beard  or  something  that  was  stated,  or  something  smeared  on  the 
face,  when  I  was  asked  that  question  and  answered  it  at  the  inquest. 

“Q.  Will  you  find  it  there  (indicating)  ?  A.  I  don’t  say  it  is  there. 
I  remember  well. 

Q.  Look  it  over  and  see  if  you  find  anything  about  a  beard  there. 
A.  I  know  it  was  asked  me. 

(Witness  examines  transcript) 

Mr.  Jeremiah  McAnarney.  Perhaps  you  might  let  him  look  it  all 
over. 

Mr.  Katzmann.  That  is  exactly  what  I  am  asking  him  to  do.  There 
is  some  on  the  other  page. 

The  Witness.  I  see  nothing  there. 

Q.  That  purports  to  be  the  transcript  of  all  that  you  said  at  the 
inquest,  doesn’t  it?  A.  As  far  as  I  can  read  there. 

Q.  Well,  you  read  every  word  of  it?  A.  I  read  all  I  could  see 
there,  yes. 
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Q.  Now,  my  brother  in  seeking  to  impeach  you  in  redirect,  prefaced 
his  question  by  saying  something  you  said  to  me.  Now  the  question  I 
asked  you  was,  ‘Mr.  Pierce,  you  do  not  say  that  either  of  these  two  men 
is  not  the  man?’  You  said,  ‘No,  you  didn’t  say  so.’  That  was  it  in  sub¬ 
stance?  A.  I  said  I  wasn’t  positive  one  way  or  the  other. 

Q.  Do  you  remember  making  this  answer  to  Mr.  Callahan  in  your 
original  examination  by  him  before  I  started  cross-examining  you:  ‘I 
don’t  think  it  was  either  man  in  the  cage  but  I  am  not  positive.  I  don’t 
think  either  one  is  the  one  I  saw  that  day.’  Do  you  remember  making 
that  answer  to  Mr.  Callahan?  A.  Yes. 

Q.  That  was  before  I  examined  you  at  all,  wasn’t  it?  A.  Yes. 

The  Court.  (To  the  jury)  I  should  say  to  you  in  regard  to  this 
kind  of  testimony, — I  said  when  the  Commonwealth  was  introducing  evi¬ 
dence  and  when  the  District  Attorney  attempted  to  impeach  witnesses 
called  by  the  Commonwealth,  you  must  be  guided  by  evidence  that  comes 
from  witnesses  on  the  witness  stand.  The  statements  made  outside  are 
not  affirmative  evidence  of  what  actually  took  place.  For  instance,  what 
was  said  to  either  Mr.  Moore  or  a  policeman  is  not  affirmative  evidence 
with  reference  to  those  statements.  That  is  not  the  purpose  of  the  statute 
at  all.  The  object  of  the  statute  is  to  impeach  the  credibility  of  the  witness. 

Therefore,  that  is  the  extent  to  which  this  man’s  testimony  can  go, 
simply  to  discredit  a  witness,  as  I  said  to  you  when  the  same  thing  was 
being  done  by  the  District  Attorney  concerning  witnesses  called  in  behalf 
of  the  Commonwealth,  and  the  fullest  extent  to  which  this  kind  of  testi¬ 
mony  would  go  would  be  to  throw  out  entirely  the  evidence  of  the  witnesses 
on  the  ground  that  he  had  been  impeached,  and  to  that  extent  you  have 
a  right  to  go  if  you  see  fit.  It  is  purely  impeachment  testimony,  and  noth¬ 
ing  else.  The  next  witness.  It  is  only  a  repetition  of  what  I  gave  you  at 
the  time  the  Commonwealth  was  putting  in  its  case. 

Mr.  Lawrence  Dubois  Ferguson,  called  on  behalf  of  the  Defendants, 
testified  as  follows :  He  resides  at  32  Verchild  Street,  Quincy  and  is  em¬ 
ployed  as  a  shoe  cutter  by  Slater  &  Morrill  at  South  Braintree.  On  April 
15,  1920  he  was  employed  at  the  Hampton  House  factory,  on  the  third 
floor.  He  was  stationed  on  the  east  side,  facing  the  railroad  crossing,  at 
the  fourth  window  from  the  Pearl  Street  end  of  the  building.  He  worked 
next  to  Winfred  Pierce,  on  Mr.  Pierce’s  left. 

On  April  15,  1920  he  heard  what  he  thought  was  a  series  of  back  fires. 
He  presumed  afterwards  that  these  were  shots.  He  would  say  that  he 
heard  five  such  back  fires.  He  looked  out  of  the  window  directly  in  front 
of  him,  the  fourth  window,  and  saw  two  men  and  a  woman  on  the  cross¬ 
ing.  He  noticed  especially  the  woman  waving  her  arms.  He  then  moved 
to  the  same  window  that  Mr.  Pierce  was  in.  He  observed  this  automobile 
coming  across  the  crossing,  just  starting  across  the  railroad  crossing. 

Q.  Now,  would  you  point  on  the  plan  just  where  you  think  or  just 
what  your  recollection  is  as  to  where  the  auto  was  when  you  first  saw  it? 
A.  Well,  really,  the  best  explanation  I  can  give  would  be,  it  was  around 
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here  (indicating)  at  the  beginning  of  the  crossing. 

He  continued  to  observe  the  auto  with  the  exception  of  the  time  when 
his  attention  was  distracted  from  it  by  the  men  running  out  from  the 
factory. 

He  judges  that  he  saw  the  car  from  about  track  marked  number  5  on 
the  plan  to  about  35  feet  west  of  the  westerly  track  of  the  crossing.  He 
observed  the  car  throughout  that  distance. 

Q.  Did  you  see  anybody  in  the  automobile?  A.  I  do  not  know 
just  how  I  can  answer  that  question.  I  had  an  impression  of  somebody 
in  the  automobile. 

When  he  first  viewed  the  car  he  did  not  see  anybody. 

Q.  Did  you  at  any  time  while  the  car  was  in  your  observation  see 
anybody  in  the  automobile?  A.  Yes,  just  before  my  attention  was  de¬ 
tracted  I  thought  I  saw  somebody  climbing  or  startng  to  climb  from  the 
rear  of  the  car  over  into  the  front. 

Q.  Did  you  see  him  at  any  time  in  the  front  part  of  the  car?  A. 

Yes. 

Q.  Where  was  he  in  the  front  part  of  the  car?  A.  He  was  in 
the  front  seat,  on  the  right  hand  side  of  the  driver. 

Q.  Was  he  seated?  A.  He  was  settling  himself. 

He  did  not  notice  the  man  driving  the  car,  could  not  see  him.  The 
man  he  did  see  seemed  to  be  seating  himself  or  just  settling  himself  in  the 
seat.  The  best  description  he  can  give  of  this  man  is  “I  should  say, 
weighing  about  145  pounds,  of  an  athletic  build,  husky  sort  of  man,  dark 
complected,  very  full  face,  broad  chin  .  .  .  Chin  with  about  a  week’s 
growth  of  beard  on  him;  dark  hair  ...  He  seemed  to  have  high  cheek¬ 
bones  .  .  .  Well,  I  got  the  impression  at  that  time  that  he  was  probably 
one  of  the  Latin  races.” 

Q.  A  mustache  or  not?  A.  No,  he  seemed  to  have  a  beard,  a 
heavy  beard,  as  though  he  let  it  grow  for  a  week  or  so. 

Q.  How  about  the  color  of  the  beard?  A.  I  couldn’t  say  to  that. 

Q.  Light  beard  in  color  or  dark  beard  in  color  or  medium?  A.  It 

seemed  to  be  something  medium. 

Q.  Did  you  notice  whether  he  had  a  head  covering  or  not?  A.  It 

seemed  as  though  he  was  just  about  settling  himself,  he  seemed  to  be  either 
pulling  a  cap  over  his  head  or  taking  it  up  off — I  wouldn’t  say  which — with 
his  left  hand.  He  seemed  to  be  there  in  the  act  of  putting  a  cap  on  or 
taking  it  off. 

Q.  Did  you  still  continue  to  remain  at  this  window  which  you 
described  looking  out  with  Pierce?  A.  No.  I  think  I  have  gone  ahead 
of  you  on  that.  I  was  describing  the  man,  the  view  I  got  from  the  side 
facing  Pearl  Street  this  time  I  saw  the  man ;  that  was  where  I  saw  him. 

The  view  that  he  got  of  the  moving  automobile  that  he  has  hereto¬ 
fore  indicated,  he  obtained  while  looking  out  of  the  third  window  facing 
the  railroad  track.  He  then  moved  to  the  first  window  on  the  southerly 
side  of  the  factory  facing  Pearl  Street,  the  first  window  from  the  east 
corner.  There  were  quite  a  few  around  that  window. 
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Q.  Were  you  right  up  to  the  window?  A.  I  think  I  was  one  of 
the  first  ones  in  the  window. 

When  he  first  observed  the  automobile  from  the  Pearl  Street  window 
it  was  nearly  opposite  the  catch  basin  which  is  on  the  south  side  of  Pearl 
Street,  and  he  continued  to  observe  the  automobile  until  it  passed  the  cob¬ 
bler’s  shop.  He  would  say  that  the  distance  was  about  30  feet.  The  de¬ 
scription  that  he  has  heretofore  given  of  the  men  he  saw  in  the  auto¬ 
mobile,  he  obtained  from  this  Pearl  Street  window. 

He  did  not  go  to  the  Brockton  police  station.  He  was  shown  pictures 
at  the  factory.  He  would  say  that  this  was  about  a  week  after  April  15th. 

Q.  From  what  you  saw  of  the  man  in  the  automobile  on  April  15th 
last  year,  are  you  able  to  say  that  that  man  was  either  of  these  two  defend¬ 
ants?  A.  Not  positively,  but  I  don’t — 

Q.  What  is  your  best  impression?  A.  I  don’t  believe  it  was. 

Cross-Examination 

Q.  (By  Mr.  Katzmann)  But  it  may  have  been  one  of  these  defend¬ 
ants?  A.  It  may  or  it  may  not  have  been.  I  don’t  know  positively. 

Q.  It  may  not  have  been  and  it  may  have  been?  A.  Yes. 

He  thought  he  saw  a  pistol,  something  similar  to  that. 

Q.  And  that  was  in  the  hands  of  the  man  that  was  leaning  over  the 
side  of  the  car  firing,  wasn’t  it?  A.  I  wouldn’t  say  he  was  leaning 
over  the  side  of  the  car.  He  was  in  the  front  seat.  As  I  understand  it, 
the  car,  the  pistol,  was  extended  over  the  side  of  the  car  on  the  edge  of 
the  front  seat,  on  the  right  hand  side. 

He  will  say  the  man  was  not  leaning  out  of  the  car.  At  the  time  he 
saw  him  with  the  pistol  he  was  sitting  in  the  front  seat. 

Q.  Just  resting  his  hand  on  the  side  of  the  car,  was  he?  A.  On 
the  right  hand  side  of  the  car,  with  the  pistol  in  it,  holding  the  pistol  in  it. 

He  does  not  know  whether  he  fired  the  pistol.  He  did  hear  a 
report. 

He  believes  that  he  was  at  the  Pearl  Street  window  before  Mr.  Pierce 
was.  “I  think  I  was  there  a  very  short  time  ahead  of  him,  because,  as  I 
remember  it  now,  I  was  really  the  next  one  to  the  window.”  By  the  next 
one  he  means  the  one  closest  to  the  window.  He  really  could  not  say  as  to 
the  position  of  Mr.  Pierce  at  that  time. 

There  is  a  bench  about  three  feet  wide  in  front  of  this  window.  He 
did  not  climb  on  the  bench.  He  could  not  lean  out  of  the  window.  He 
did  see  the  car  from  window  number  4  on  the  railroad  side  as  it  was  in  the 
act  of  coming  over  the  crossing  from  the  east  side.  He  continued  to  see 
the  car  until  it  reached  about  35  feet  west  of  the  last  westerly  rail  on  the 
crossing.  He  then  went  to  window  number  one,  “I  don’t  think  I  ran,  but 
I  walked  pretty  fast.”  It  is  about  30  feet  from  window  No.  4  to  the  Pearl 
Street  window.  On  arrival  at  the  Pearl  Street  window  he  saw  the  car 
for  a  distance  of  about  30  feet  before  it  passed  out  of  sight  behind  the 
cobbler’s  shop. 

Q.  So,  you  walked  faster  than  the  automobile,  didn’t  you,  because 
you  traveled  more  distance  than  him,  didn’t  you?  I  will  show  you 
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what  I  mean.  From  the  line  of  the  west  track  is  eleven  inches.  That  is 
110  feet.  You  walked  30  feet — not  quite  three  inches, — about  two  and 
three-quarters.  You  went  about  27  feet  while  the  automobile  went  45, 
is  that  right?  A.  I  think  it  must  be  right. 

He  does  not  believe  that  Pierce  was  at  the  Pearl  Street  window  when 
he  got  there.  He  believes  that  Pierce  left  window  No.  4  a  fraction  of  a 
second  after  he  did.  When  he  arrived  at  the  Pearl  Street  window,  he  be¬ 
lieves  that  the  automobile  was  going  about  ten  miles  an  hour. 

Q.  All  you  saw  of  the  man  that  was  leaning  out  was  when  you  were 
at  the  Pearl  Street  window,  that  is  true?  A.  I  didn’t  see  him  leaning 
out.  - 

Q.  All  you  saw  of  the  man  was  seen  from  leaning  out  of  the  window 
No.  1  on  Pearl  Street?  A.  Yes,  sir. 

Q.  You  saw  nothing  of  the  man  as  it  was  traveling  35  feet  west,  as 
it  left?  You  saw  nothing  of  that  man?  A.  You  mean  its  course  all 
the  way? 

Q.  Yes.  A.  At  the  last  part,  the  time  he  was  starting  to  climb 
over. 

Q.  Is  that  the'same  man  you  saw  seated  in  the  front  seat?  A.  I 
think  it  is. 

Q.  You  saw  a  cap  on  that  man,  either  being  put  on  or  taken  off? 
A.  Yes,  sir,  either  being  taken  off  or  put  on. 

The  top  of  the  car  was  up.  The  curtains  were  down  on  his  side  of  the 
car  from  the  back  of  the  front  seat  to  the  rear  of  the  car. 

Q.  What  was  the  color  of  the  cap  the  man  had  on?  A.  I  should 
say  it  was  sort  of  a  checked  cap,  black  and  white  or  black  and  gray, 
squares,  small  squares  on  it. 

Q.  Were  the  curtains  that  you  saw  on  the  right  hand  side  flapping  or 
not?  A.  I  thought  there  was  a  curtain  on  the  rear  of  the  car  that  was 
flapping  .  .  .  All  I  can  say  positively  is,  it  was  flapping”  (at  the  bottom.) 

The  car  was  a  dirty  black. 

Q.  If  you  saw  a  gun  like  I  showed  you  earlier  in  the  examination, 
can  you  now  say  whether  it  was  fired  or  not  while  you  were  watching,  dis¬ 
charged?  A.  No,  I  couldn’t  say  whether  it  was  or  not. 

He  remembers  testifying  at  the  inquest  on  April  17,  1920.  He  be¬ 
lieves  that  he  did  testify  at  that  time  “I  looked  out  of  the  window  and  saw 
a  woman  on  the  railroad  crossing,  waving  her  arms,  and  at  the  same  time 
a  man  was  running  down  the  track  with  his  coat  off.  Somebody  on  the 
Pearl  Street  side  of  the  building  yelled,  ‘Here  they  come  now’,  and  just  as 
I  looked  I  saw  this  touring  car  come  along.  I  saw  this  man  on  the  front 
seat  with  a  black  automatic  fire  out  of  the  car.” 

He  remembers  that  he  did  testify  at  that  time  with  reference  to  the 
number  of  shots  that  this  man  fired,  “I  can’t  tell  you  about  that.  I  only 
saw  it  spurt  once.” 

He  thinks  that  he  did  testify  at  the  inquest  in  response  to  the  ques¬ 
tion  “How  did  that  man  look?”  as  follows: — “I  can’t  tell  it  all.  I  only 
had  a  quick  glimpse  of  him.  He  looked  like  an  Italian  with  a  growth  of 
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beard.  It  seems  just  as  he  shot  he  just  got  up  from  the  front  seat,  and  it 
seems  to  me  he  was  pulling  his  cap  over  his  hair.” 

He  did  testify  at  the  inquest  in  response  to  the  question  “If  you  saw 
a  picture,  could  you  recognize  him?”  as  follows: — “I  feel  pretty  sure  I 
could  not.” 

Q.  And  you  can’t  recognize  him  now?  A.  No,  sir. 

Q.  And  you  don’t  say  the  defendant  Sacco  is  that  man?  A.  No, 
I  don’t  say  he  is. 

Re-direct  Examination 

Q.  (By  Mr.  Callahan)  But,  you  do  say  your  best  impression  is  he 
is  not  the  man,  is  that  right?  A.  I  do. 

Re-cross  Examination 

Q.  (By  Mr.  Katzmann)  Did  you  get  any  impression,  Mr.  Fergu¬ 
son,  as  you  saw  the  man  on  April  15  whom  you  have  been  describing,  as 
to  hair,  other  than  color?  A.  Yes,  I  did. 

Q.  What  impression  did  you  get?  A.  I  got  the  impression  that 
it  was  bare  over  the  temples. 

John  L.  Sullivan,  called  on  behalf  of  the  Defendants,  testified  as 
follows :  He  is  the  gate  tender  for  the  New  York,  New  Haven  &  Hartford 
Railroad  at  South  Braintree  and  he  worked  with  Mr.  Levangie  at  those 
gates. 

Mr.  Levangie  relieves  him  from  his  duties  at  3  p.  m. 

He  saw  examining  counsel,  Jeremiah  J.  McAnarney,  about  two  weeks 
ago  there  at  the  gate  tender’s  shanty,  about  half  past  two  p.  m. 

The  witness  saw  Mr.  Levangie  the  next  day  and  talked  with  him. 

Q.  Whether  or  not  anything  was  said  about  me,  or  whether  or  not 
my  name  was  mentioned?  A.  He  told  me  you  was  to  see  him  about  the 
case. 

Emielio  Falcone,  called  on  behalf  of  the  Defendants,  testified  as 
follows:  (through  the  interpreter,  Joseph  Ross)  He  lives  at  Franklin 
Street,  Quincy  and  is  a  laborer;  now  works  for  the  town  of  Quincy. 

On  April  15,  1920  he  was  working  at  South  Braintree.  He  does  not 
know  the  name  of  the  street  but  he  was  working  in  front  of  the  Rice  & 
Hutchins  shoe  factory.  He  was  then  employed  by  Mr.  Loud.  He  was 
digging  a  cellar  with  the  pick  and  shovel. 

He  recalls  the  shooting  on  April  15,  1920. 

Q.  Was  it  near  where  you  were  working?  A.  Well,  I  don’t  say — 
I  wouldn’t  say  right  near,  but  I  think  I  was  about  45  to  50  feet  away  from 
it.  At  the  time  he  was  shoveling,  loading  up  the  team.  He  does  not  know 
the  exact  distance,  but  he  thinks  perhaps  30  or  35  feet  back  from  the  street. 

While  he  was  stooping  down,  working,  he  heard  the  reports.  He  saw 
two  or  three  persons,  three  or  four  persons,  all  in  a  mixup  near  the  side- 
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walk  alongside  of  the  factory. 

Q.  What  did  you  see  them  do?  A.  Well,  I  heard  the  shooting 
and  seen  the  shooting,  and  then  I  heard  one  of  them  say,  “Ah,”  and  I  saw 
him  drop  on  the  ground. 

Q.  How  near  were  you  to  those  men?  A.  Well,  I  have  said  it,  45 
to  50  feet. 

After  he  saw  the  man  drop  on  the  ground,  then  he  saw  the  paymas¬ 
ter  going  across  the  street,  and  then  he  saw  another  man  grab  the  box 
away  from  him  and  walk  away 

Q.  Will  you  describe  to  me  the  man  you  saw  take  the  box?  A.  I 
can’t  say.  I  saw  this  man  grab  the  box  with  this  hand  and  the  automobile 
was  between  me  and  him  and  that  obstructed  my  view. 

He  saw  the  chauffeur  in  the  automobile.  “I  noticed  the  chauffeur  was 
somewhat  sunk  in  the  cheeks,  and  he  had  a  mustache  cut  short,  Charlie 
Chaplin  style. 

Q.  Will  you  describe  him  further,  if  you  can?  A.  Well,  I  can’t 
say  much  more  than  that  this  was  kind  of  long. 

The  Interpreter.  And  he  pointed  to  his  chin. 

Q.  A  beard?  A.  No.  The  chin  like  that,  was  kind  of  long. 

His  clothes  they  were  kind  of  dark.  He  was  somewhat  dark,  a  little 
dark.  He  does  not  remember  his  head  covering.  He  does  not  remember 
whether  he  was  bareheaded  or  had  something  on  it,  cannot  remember. 
He  does  not  know  his  age,  perhaps  30  or  35  or  40  years  old.  “I  couldn’t  es¬ 
timate  his  weight.  He  was  sitting  in  the  automobile.” 

Q.  Could  you  estimate  his  height?  A.  No.  He  was  like  that 
(illustrating) .  I  could  not  estimate  his  height. 

The  first  he  saw  of  the  automobile  v/as  when  it  was  coming  up  slowly. 

Q.  Did  the  automobile  stop  at  any  time  while  you  were  looking  at  it? 
A.  Why,  yes.  It  stopped  right  there  where  I  saw  the  man  take  the  bags. 

Q.  Did  you  see  any  men  get  into  the  automobile  at  that  place?  A. 
Yes,  I  saw  two  or  three  persons. 

Q.  You  saw  two  or  three  men  get  into  the  automobile  when  it 
stopped?  A.  Yes,  sir. 

Q.  Into  which  side  of  the  automobile  did  they  get?  A.  Well, 
some  they  sat  in  the  back,  and  some  they  sat  in  the  front. 

Mr.  Katzmann.  I  ask  that  be  stricken  out,  if  your  Honor  please,  as 
not  being  responsive.  He  was  asking  about  getting  in,  and  he  said,  “Some 
sat  in  back,  and  some  sat  in  front.”  That  is  not  responsive. 

The  Court.  That  is  not  responsive.  Strike  it  out,  and  ask  another 
question. 

Q.  Did  they  get  into  the  front  seat  of  the  car  or  into  the  back  seat 
of  the  car?  A.  They  got  in  on  the  side  of  the  factory. 

Q.  Did  any  of  the  men  get  into  the  automobile  on  the  side  of  the 
automobile  next  to  you?  A.  I  didn’t  notice  any. 

Q.  Can  you  tell  me  whether  any  of  those  men  got  into  the  back  seat 
or  not?  A.  Well,  there  was  only  two  seats,  one  in  the  back  and  one  in 
the  front. 
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Q.  Into  which  one  of  those  seats  did  these  men  get?  A.  Well,  I 
saw  them  getting  into  the  automobile,  which  side  I  can’t  say. 

Q.  Did  you  see  those  men  that  got  into  the  automobile  in  the  street 
before  the  automobile  came  up  to  them?  A.  I  saw  them  when  they  did 
the  shooting  and  so  on. 

Q.  Will  you  describe  to  the  jury  here  the  men  you  saw  do  the  shoot¬ 
ing?  A.  This  man  that  did  the  shooting,  he  was  young  and  slimmer 
.  .  .  His  face  was  kind  of  pale,  light,  pale.  He  had  no  mustache. 

Q.  Did  you  notice  anything  about  a  beard,  if  he  had  any?  A.  No, 
he  was  clean  face. 

He  does  not  remember  the  color  of  his  hair. 

Asked  with  reference  to  hat  or  a  cap,  he  answered,  “I  think  he  had  a 
hat  but  I  don’t  remember  precisely.”  His  clothing  was  dark. 

Q.  Can  you  estimate  his  height?  A.  I  don’t  know.  He  was  tall. 
He  looked  tall  because  he  was  slimmer. 

Q.  Was  he  as  tall  as  you  or  taller?  A.  It  appears  to  me  a  little 
taller. 

Asked  as  to  his  weight  he  answered,  “Well,  I  can  say  something,  but 
I  don’t  know  whether  I  am  mistaken — perhaps  130  or  140,  or  more  or  less, 
I  don’t  know.” 

The  witness  weighs  141  pounds.  Asked  as  to  whether  the  man  he 
saw  weighed  more  or  less  than  he,  he  answered,  “Well,  I  can’t  say.  You 
might  get  a  man  my  height  and  my  build,  and  he  weighs  more  than  I  do. 
I  can’t  say  as  to  that.” 

Q.  What  is  your  best  recollection,  did  that  man  weigh  more  than 
you  did  or  less  than  you  did?  A.  I  didn’t  estimate  his  weight  .  .  . 
He  looked  to  me  taller  than  I  am  and  slimmer  than  I  am.  And  I  weigh 
141.  I  don’t  know  whether  he  weighed  more  than  me  or  not. 

The  witness  did  not  get  any  closer  to  him  than  he  was  at  first,  40  to  45 

feet. 

He  thinks  that  he  looked  at  him  two  or  three  minutes  until  they  went 
away. 

Q.  Are  you  able  to  say  that  that  man  you  saw  there,  that  you  just 
described,  is  either  of  the  two  defendants  sitting  here  in  the  cage?  A. 
No,  they  don’t  resemble. 

Those  two  don’t  resemble  that  man. 

Asked  whether  the  chauffeur  was  either  of  the  two  men  in  the  cage, 
he  answered,  “No,  sir,  because  this  man  was  sunk  in,  and  this  chin  was 
long.”  He  did  not  see  anyone  other  than  the  man  he  has  described 
actually  firing.  He  did  not  see  a  man  stoop  down  on  the  ground,  pick  up 
the  box  and  put  it  in  the  automobile. 

Q.  Is  he  the  same  man  that  you  saw  do  the  shooting?  A.  That 
was  the  man  that  was  fighting  with  the  paymaster. 

Q.  Is  that  the  man  that  you  have  described  here?  A.  I  saw  the 
man  that  did  the  shooting,  and  I  saw  the  other  man  that  picked  up  the  box, 
and  they  resembled  about  the  same. 

When  the  man  picked  up  the  box  he  was  right  there  where  the  thing 
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happened,  between  the  sidewalk  and  the  street.  He  didn’t  see  any  other 
man  there  in  the  street  with  the  exception  of  the  men  he  was  told  about.  He 
thinks  he  looked  at  these  men  a  matter  of  three  or  four  minutes. 

Q.  Can  you  tell  me  now  whether  either  of  those  two  men  you  men¬ 
tioned  or  described,  namely,  the  man  you  saw  do  the  shooting  and  the  man 
you  saw  take  the  money  box,  are  either  of  the  two  men  in  the  cage?  A. 
No,  neither  of  those  two  resemble  them,  because  they  had  kind  of  a  pale 
face. 

Q.  Can  you  tell  me  whether  or  not  these  two  men  are  the  men  you 
saw  in  South  Braintree  that  day?  A.  They  don’t  resemble. 

Q.  Well,  what  is  your  best  impression?  Are  these  the  men  or  are 
they  not  the  men?  A.  Well,  for  God’s  sake,  I  said  they  don’t  resemble 
those  men.  Why  do  you  ask  me  again? 

He  was  digging  in  the  excavation  where  later  the  restaurant  was 
built.  He  was  digging  in  the  corner  of  the  cellar  away  from  the  street. 
The  contour  of  the  ground  there  slopes  up  from  the  street.  Before  the 
excavation  work  was  done  the  street  was  lower  than  the  surrounding 
ground.  At  the  time  they  were  about  level  with  the  street.  His  view  of 
the  street  was  not  obstructed  by  anything.  It  was  clear. 

Cross-Examination 

(By  Mr.  Katzmann)  Witness  states  that  he  was  about  three-quar¬ 
ters  of  the  way  back  from  the  street  in  the  excavation.  This  point  scales 
on  the  plan  70  feet  from  the  street.  The  plan  prepared  by  the  witness 
at  his  home  a  few  days  previous  to  his  testimony,  without  the  assistance  of 
anyone,  is  produced  by  the  witness  and  marked  Exhibit  18  for  identifica¬ 
tion.  This  was  made  without  anyone  asking  him  to  do  it.  “I  did  it  of  my 
own  mind  ...  so  I  wouldn’t  make  any  mistake.” 

Q.  Where  was  this  man  who  was  shot?  Not  the  paymaster,  but  the 
other  man,  where  was  he?  A.  He  was  near  the  factory  on  the  side¬ 
walk.” 

Not  quite  at  the  middle  of  the  factory,  just  a  little  mite  before  the 
middle  of  the  factory,  towards, — up  the  hill. 

Q.  Well,  in  this  sketch  you  have  the  shoe  factory  further  down  the 
hill,  haven’t  you?  A.  Well,  I  am  not  an  engineer.  I  did  the  best  I 
could. 

Q.  All  right.  How  far  do  you  say  you  were  from  that  sidewalk? 
A.  Well,  I  said  45  to  50  feet. 

Q.  That  measures  IO-V2  inches,  doesn’t  it,  from  where  you  said  you 
were  to  that  sidewalk?  A.  Well,  I  gave  you  a  rough  estimate.  In 
my  mind  I  figured  it. 

Q.  According  to  this  scale,  you  were  105  feet  away,  weren’t  you? 
A.  Well,  I  am  not  capable  to  do  that  measuring. 

Q.  Well,  if  that  plan  is  right,  you  were  105  feet  away,  weren’t  you? 
A.  Well,  the  way  I  have  said  it,  that  is  how  I  saw  it. 

That  day,  the  cellar  near  the  street  was  level  with  the  street.  The 
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upper  or  inside  end  of  the  cellar  was  about  three  feet  down  in  the  ground, 
but  the  witness  was  level  with  the  street. 

He  saw  the  man  that  had  been  shot  lying  near  the  sidewalk. 

Q.  Did  you  see  anybody  shoot  him?  A.  I  saw  two  men  in  a  tus¬ 
sle,  scuffling — (as  he  referred  to  the  interpreter)  like  that,  and  then  I  saw 
one  of  the  men  drop. 

At  the  request  of  examining  counsel,  the  witness  takes  a  position  in 
front  of  the  jury.  He  is  then  requested  “Will  you  please  take  hold  of  me? 
I  am  the  man  that  goes  down.  You  take  hold  of  me  the  way  you  saw  that 
man  take  hold  of  him.”  The  witness  then  said  “Like  that.”  (indicating) 

Mr.  Katzmann.  The  witness  illustrates  by  taking  hold  of  the  lapels 
of  my  jacket. 

He  did  not  see  this  man  shoot,  but  he  heard  the  reports. 

Q.  Where  was  the  other  man  other  than  the  paymaster?  A. 
Why,  he  was  near  to  the  other  man,  to  the  paymaster,  but  two  or  three  feet 
away  from  him. 

The  paymaster  fell  further  away. 

Q.  Where  was  the  fourth  man  when  one  man  had  hold  of  the  other 
in  the  way  you  have  described?  A.  Why,  I  have  said  it  before.  You 
perhaps  did  not  understand  me.  There  was  two  men.  One  man  was 
fighting  with  the  watchman ;  another  man  was  fighting  with  the  paymaster. 

Q.  All  right.  Now,  when  the  man  was  fighting  with  the  watchman, 
was  either  one  of  those  two  men,  the  watchman  or  the  man  fighting  with 
him,  facing  you?  A.  They  were  not  facing  me.  I  had  a  side  view. 

Q.  Did  you  get  a  side  view  of  both  of  them,  the  watchman  and  his 
assailant?  A.  Well,  I  saw  the  man  that  was  fighting  with  the  watch¬ 
man.  They  were  gone  in  different  directions,  like  that,  sideways,  and  I 
saw  the  watchman  on  the  ground. 

Q.  Well,  when  the  man  was  fighting  with  the  watchman,  he  was 
back  to  you,  wasn’t  he?  A.  No,  sideways  to  me.  (He  illustrates) 

Q.  Then  the  man  he  had  hold  of  was  over  here?  A.  Yes,  but 
they  were  twisted  around. 

Q.  Where  were  you  when  they  were  here?  Where  were  you?  Point 
out  in  this  court  room.  A.  I  was  over  that  way.  They  didn’t  stand 
still.  They  were  moving  around. 

Q.  At  no  time  did  the  man  who  had  hold  of  the  watchman  turn 
around  and  face  you,  did  he?  A.  Well,  I  saw  their  face,  one  down  and 
one  over  him  ...  I  saw  the  man  fall,  but  I  didn’t  see  the  man  shoot  him 
like  that. 

He  did  not  see  a  gun  in  anybody’s  hand.  When  the  man  fell,  the 
man  who  had  put  him  down  went  towards  the  automobile,  and  the  auto¬ 
mobile  came  between  this  man  and  the  witness. 

Q.  So  the  only  time  that  you  saw  the  man  who  knocked  the  man 
down  on  the  sidewalk  was  when  he  was  struggling  with  him,  that  is  true, 
isn’t  it?  A.  Why,  they  were  fighting,  but  it  didn’t  take  them  long, 
— a  couple  of  seconds. 

Then  the  automobile  came  along  and  the  man  who  was  fighting  with 
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the  watchman  got  into  it.  It  was  while  this  man  was  fighting  with  the 
watchman  that  he  heard  the  shots.  He  saw  three  or  four  of  them 
together  in  the  automobile;  getting  on  the  automobile  and  then  he  saw 
them  inside,  and  then  they  went  away  quick. 

Q.  Where  did  the  man  take  a  seat,  if  he  took  one,  that  knocked  the 
watchman  down,  where  did  he  get  in  the  automobile?  A.  Well,  he 
was  on  the  other  side  of  me.  I  can’t  say  ...  On  the  side  next  to  the 
shoe  shop. 

Referring  again  to  the  man  that  took  hold  of  the  watchman  and  the 
element  of  time,  he  testified  as  follows :  “Why  it  was  no  time.  As  the 
man  took  hold  of  the  watchman  and  I  heard  the  shot,  and  then  I  saw  the 
watchman  go  down.” 

Q.  Did  you  notice  anything  about  the  hair  of  the  man?  A.  He 
didn’t  give  me  any  impression. 

Q.  Did  you  notice  his  hair  was  away  up  here,  very  little  hair?  A. 
Wellt  I  didn’t  look  at  everything.  I  don’t  know  whether  he  had  a  hat  on 
or  didn’t  have  a  hat  on. 

Q.  You  don’t  know  who  that  man  is,  do  you?  A.  Well,  I  would 
say  that  he  was  young,  tall,  slim  and  pale-faced. 

Q.  Is  either  of  these  two  men  in  the  dock  pale-faced?  A.  They 
look  dark. 

Q.  Do  you  say  that  the  man  in  the  dock  sitting  on  the  right,  with¬ 
out  any  mustache,  is  not  pale-faced?  Do  you  say  that?  A.  No.  What 
I  meant  was  that  he  was  white-faced,  clean.  He  looks  dark. 

Q.  How  about  his  color?  A.  Well,  that  is  dark. 

Q.  You  mean  his  hair  is  dark,  don’t  you?  A.  Well,  that  man 
looks  to  me  like  a  man  that  is  working  inside,  that  is,  in  some  factory.  He 
didn’t  look  rough.  His  face  was  clean. 

Q.  Which  man  are  you  talking  about,  the  man  you  saw  on  the  street 
or  the  man  in  the  cage?  A.  The  one  I  saw  over  there. 

Q.  Where  ?  A.  In  South  Braintree. 

Q.  Well,  that  man  sitting  in  the  cage,  without  a  mustache,  doesn’t 
look  to  you  like  a  man  who  has  been  working  inside,  does  he?  A.  No, 
he  looks  dark. 

Q.  Well,  his  face  doesn’t  look  white  to  you,  does  it?  A.  The 
other  man’s  face  was  like  a  woman,  clean,  young  looking. 

Mr.  Katzmann.  I  ask  that  be  stricken  out,  if  your  Honor  please.  I 
asked  him  if  that  man  looked  as  if  he  worked  in  a  shop,  the  man  in  the  cage. 

The  Court.  Strike  that  answer  out,  please,  as  not  responsive. 

Q.  Does  that  man  without  a  mustache  in  the  cage  look  to  you  like 
a  man  who  has  been  working  indoors  in  a  shop?  A.  I  can’t  say. 

Q.  Well,  does  his  face  look  white  to  you?  A.  No.  The  other 
man  looked  clean,  young  looking  face.  His  face  didn’t  look  rough. 

Mr.  Katzmann.  I  ask  that  be  stricken  out,  if  your  Honor  please, 
and  the  witness  required  to  answer  the  question. 

The  Court.  Tell  him  to  answer  the  question. 

Q.  Does  that  man  in  the  cage,  does  his  face  look  white  to  you,  the 
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man  without  a  mustache?  A.  He  looks  dark;  that  man  in  the  cage 
looks  to  me  dark. 

Q.  His  face  doesn’t  look  white  to  you,  does  it?  A.  No,  sir. 

Q.  And  you  are  talking  about  the  man  without  any  mustache  who 
is  in  the  cage?  A.  Yes. 

Q.  Red  cheeks?  A.  Why,  it  doesn’t  seem  that  they  are  red, 
but  the  other  man  was  white. 

Q.  This  man  is  not  white,  is  he?  A.  Why,  no.  He  looks  dark.” 

The  watchman,  Mr.  Berardelli,  and  the  other  man  Mr.  Parmenter 
were  four  or  five  feet  away  from  one  another,  coming  down  on  the  side¬ 
walk.  He  did  not  see  the  other  assailant  shooting  the  paymaster.  He 
saw  them  fighting,  but  he  didn’t  see  him  shoot.  He  did  hear  the  sound 
of  a  shot.  The  paymaster  did  not  fall  until  he  came  across  the  street. 
His  assailant  did  not  follow  him.  He  saw  the  paymaster  fall  near  the 
team.  There  were  two  teams  in  front  of  the  cellar,  one  was  near  the 
street  at  the  south-east  corner  of  the  excavation.  The  other  was  back 
where  the  witness  was. 

Q.  Was  that  one  (the  team)  in  front  of  where  you  were,  nearer 
the  street?  A.  No.  The  team  was  one  side,  because  we  were  loading 
the  team,  and  the  team  was  standing  one  side  from  me. 

Q.  Were  you  frightened  at  all  when  you  saw  this  going  on?  A. 
Yes,  I  was  surprised. 

Q.  Did  you  run  away?  A.  No,  I  stood,  and  we  were  all  looking. 

He  thinks  there  were  sixteen  or  seventeen  men  digging  in  the  cellar. 
He  did  not  notice  whether  any  of  these  men  ran  back  towards  the  house 
marked  “Nichols”  on  the  plan. 

Q.  Well,  they  all  stayed  right  there  in  the  cellar,  didn’t  they?  A. 
They  were  all  there  standing  at  the  place  where  we  were  working. 

Q.  Well,  you  didn’t  run  away,  any  of  you?  A.  No,  sir. 

Q.  Are  you  sure  of  that?  A.  Well,  you  want  me  to  say  whether 
I  am  certain,  whether  I  am  sure.  I  didn’t  see  anyone  running. 

He  gave  his  statement  to  Mr.  Moore  sometime,  he  does  not  remember 
the  date,  at  his  house  in  Quincy.  It  was  about  twenty  days  ago. 

Q.  Between  the  day  of  the  shooting  and  twenty  days  ago  when  Mr. 
Moore  talked  to  you,  had  you  ever  thought  of  these  men  in  between? 
A.  No,  sir,  I  did  not. 

Q.  Will  you  tell  me  what  the  man  who  fell  on  the  sidewalk,  the  man 
you  call  the  watchman  over  in  here  (indicating  plan)  looked  like,  please? 
A.  Well,  he  was  stout,  looked  like  quite  a  big  man.  .  .  .  That  is  all  I 
observed  because  he  was  taken  away  right  away. 

Q.  I  mean  what  you  saw  when  he  was  struggling  with  the  other 
man,  what  did  you  see  then?  A.  Well,  the  watchman  was  stout,  well 
built,  he  was  rather  colored,  that  is,  very  dark.  I  would  call  him  half  a 
negro.  He  was  pretty  dark. 

Q.  What  did  the  paymaster  look  like?  A.  The  paymaster,  I 
saw  him  going  as  he  was  coming  towards  us,  and  he  dropped,  and  they 
picked  him  up  and  they  rushed  him  away.  I  can’t  say  how  he  was. 
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Q.  Why,  you  saw  the  paymaster  while  he  was  walking  from  four 
or  five  feet  from  these  people  right  across  towards  you,  didn’t  you?  A. 
Yes,  I  saw  him  running  towards  me. 

Q.  Well,  you  saw  him  run  60,  70  or  80  feet  towards  you,  didn’t  you? 
A.  Something  like  that. 

Q.  And  you  can’t  tell  us  one  thing  about  what  he  looked  like?  A. 
Well,  I  saw  him  running,  running,  I  couldn’t  say. 

Q.  And  you  can’t  tell  us  anything  about  what  he  looked  like,  can 
you?  A.  No,  sir,  I  cannot.  I  can’t  say  nothing  about  him,  because 
the  only  thing  I  saw  of  him — running. 

He  saw  a  pile  of  bricks  near  the  cellar  on  the  corner. 

Re-direct  Examination 

When  he  saw  the  paymaster  running  away,  he  saw  the  other  man 
stood,  and  two  or  three  others,  and  he  saw  the  man  stoop  down  and  pick 
up  the  bags.  He  got  a  good  view  of  this  man.  He  looked  like  a  very 
young  man. 

He  got  a  side  view  of  the  man  he  saw  shooting  the  watchman.  He 
did  not  get  a  front  view  of  him  at  all.  (Counsel  instruct  Mr.  Sacco  to 
stand  up)  The  man  that  he  saw  was  not  as  tall  as  Mr.  Sacco,  and  he  was 
slimmer  than  Mr.  Sacco.  He  was  a  couple  of  inches  shorter  than  Mr. 
Sacco. 

Q.  Does  the  man  you  saw  wrestling  with  the  watchman  look  any¬ 
thing  like  the  man  on  the  right  (Mr.  Sacco)  ?  A.  He  does  not 
resemble  him  at  all. 


Re-cross  Examination 

(By  Mr.  Katzmann)  He  does  not  know  the  watchman’s  name.  Of 
the  four  men  the  paymaster  got  the  nearest  to  him. 

Ralph  F.  Paulding,  called  on  behalf  of  the  Defendants,  testified  as 
follows:  He  is  a  reporter  for  the  Brockton  Enterprise  and  resides  at 
Brockton.  He  had  the  same  employment  on  April  15,  1920.  He  was  at 
the  office  of  the  Brockton  Enterprise  on  the  afternoon  of  that  day.  At 
3:30  that  day  he  received  a  telephone  call  about  the  shooting  and  robbery 
in  South  Braintree.  He  knows  where  the  telephone  call  came  from. 

Q.  Do  you  know  the  party  you  were  talking  with  there,  what  he 
told  you  on  the  telephone?  A.  Only  what  he  told  me  his  name  was. 

Cross  Examination 

Q.  (By  Mr.  Katzmann)  And  your  statement  that  you  know  it 
came  from  South  Braintree  is  likewise  founded,  isn’t  it,  upon  what  the 
person  said  to  you?  A.  It  is,  yes. 

Mr.  Katzmann.  I  ask  then,  that  that  answer  be  stricken  out,  if 
your  Honor  please,  the  last  answer  on  direct  examination. 
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The  Court.  Well,  did  you  get  your  information  from  a  telephone 
operator  ? 

The  Witness.  No,  sir,  I  did  not. 

The  Court.  Then,  unless  you  got  it  from  the  telephone  operator 
I  will  allow  it  to  stand. 

Mr.  McAnarney.  I  understand  whoever  did  telephone  to  you  gave 
you  his  name? 

The  Witness.  Yes,  sir. 

George  A.  Schueg  is  sworn  as  a  Spanish  Interpreter. 

Pedro  Iscorla  (examined  through  Mr.  Schueg,  interpreter)  called 
on  behalf  of  the  Defendants,  testified  as  follows:  That  he  resides  on 
Franklin  Street,  Quincy,  and  is  employed  as  a  laborer.  On  April  15, 
1920  he  was  working  at  South  Braintree  in  the  excavation  opposite  Rice 
&  Hutchins.  He  saw  some  shooting  that  day.  There  were  two  men 
engaged  in  the  shooting.  They  were  about  40  or  50  feet  from  the  wit¬ 
ness.  He  was  having  a  drink  of  water  at  the  time.  He  was  about  in 
the  center  of  the  excavation  where  the  restaurant  now  stands.  The  men 
engaged  in  the  shooting  were  directly  opposite  him  “right  straight  in 
front.” 

Q.  Was  there  anything  that  obstructed  your  view  from  the  place 
where  you  were  working  or  drinking  the  water  to  where  the  men  were 
in  the  highway?  A.  No. 

The  man  who  shot  the  paymaster’s  guard  “was  high  and  thin,  slim. 
.  .  .  A  light  fellow,  light  complected.”  He  had  no  mustache.  He  did  not 
notice  any  beard.  He  did  not  notice  the  color  of  his  hair.  He  thinks  he 
was  about  five  feet  and  a  half  in  height.  He  was  taller  than  the  witness. 
The  witness  is  five  feet  five  inches.  The  man  he  saw  shoot  the  pay¬ 
master’s  guard  was  three  or  four  inches  taller  than  him.  He  cannot 
estimate  his  weight.  Witness  weighs  130  pounds  and  he  believes  the 
man  weighs  more  than  he  does. 

The  man  shooting  and  the  paymaster’s  guard  were  on  the  road  next 
to  the  sidewalk  when  he  saw  the  shots  fired.  He  means  on  the  sidewalk 
on  the  opposite  side  of  the  street  from  where  the  witness  was  working. 
From  the  time  that  he  heard  the  first  shot  until  they  left  was  about  three 
of  four  minutes. 

Q.  Now  tell  me  about  the  other  man  that  you  saw  shoot  the  pay¬ 
master.  Where  were  they  when  you  saw  him  shooting?  A.  He  says 
the  paymaster  he  went  across  where  they  were  working,  in  that  direction. 

He  saw  another  man  shoot  the  paymaster.  This  other  man  was  a 
little  shorter  and  darker  than  the  other  man.  He  had  no  mustache.  He 
had  no  beard.  He  did  not  notice  the  color  of  his  hair.  He  thinks  he  had 
on  a  hat. 

Q.  How  near  was  he  to  you  when  you  saw  him  shoot  the  paymaster? 
A.  He  says  the  paymaster  and  the  police  they  were  together. 

The  paymaster  when  he  fell  was  about  35  feet  from  the  witness. 
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The  man  when  he  shot  the  paymaster  was  about  40  feet  from  the  witness. 

Q.  Can  you  tell  me  whether  either  of  these  two  men  in  the  cage 
are  either  of  the  two  men  you  saw  that  day  during  the  shooting? 
A.  No. 

Q.  Do  you  mean  by  that  that  you  cannot  tell  me,  or  do  you  mean 
that  they  are  not  the  men?  A.  I  am  sure  they  are  not  the  men. 

Cross  Examination 

Q.  (By  Mr.  Katzmann)  You  are  absolutely  sure  of  that,  aren’t 
you,  Mr.  Iscorla?  A.  Yes. 

Q.  And  are  you  as  certain  of  that  as  you  are  of  the  distance  you 
were  away  from  them  when  they  were  shooting? 

Mr.  McAnarney.  Wait,  I  object. 

The  Court.  You  may  answer. 

Mr.  McAnarney.  Your  Honor  will  save  an  exception. 

The  Court.  Certainly. 

Q.  Are  you  as  certain  of  that  fact  as  you  are  of  the  distance  that 
separated  you  from  the  men  who  were  killing?  A.  Yes. 

He  was  in  the  center  of  the  excavation.  On  the  large  wall  plan  the 
witness  designates  a  point  where  he  was  working. 

“Mr.  Katzmann.  Nine  and  one-half  inches.  The  spot  indicated  by 
the  witness  as  his  location  in  the  cellar  is  95  feet  from  the  center  of  the 
sidewalk  directly  opposite  on  the  south  side  of  Pearl  Street.” 

The  point  where  he  was  was  on  the  same  level  as  the  street.  He 
knows  Emelio  Falcone.  He  points  out  on  the  plan  the  place  where  Fal¬ 
cone  was  on  April  15,  1920.  The  witness  did  not  run  away.  None  of 
the  men  ran  away.  All  of  them  remained  in  the  cellar. 

Q.  You  know  that  not  a  single  man  ran  back  to  the  Nichols  house 
here,  don’t  you?  A.  No. 

The  witness  designates  a  point  on  the  plan  at  the  south  line  of  the 
restaurant  building  two  inches  west  of  the  south-east  corner  as  the  point 
where  the  paymaster  fell.  He  saw  the  man  who  killed  the  paymaster  in 
the  act  of  killing  him.  The  assailant  fired  when  they  came  across  the 
street  on  the  witness’  side  of  the  street.  This  man  fired  at  the  paymaster 
two  or  three  times.  The  first  time  was  when  the  paymaster  and  his 
guard  were  together  on  the  same  side  of  the  street. 

Q.  And  when  that  man  shot  the  paymaster — I  am  the  paymaster, 
and  you  are  the  man  who  does  the  shooting.  Do  you  understand?  You 
put  me  in  the  position  the  paymaster  was  when  he  first  got  shot,  will 
you,  please,  and  you  take  the  same  position  as  the  man  who  shot.  Tell 
him  to  raise  his  arm  as  if  firing. 

(The  witness  illustrates) 

A.  He  says  the  paymaster  was  walking  this  way,  and  the  other  man 
was  walking  in  the  other  direction,  and  then  he  shot. 

Q.  How  many  times?  A.  Three  or  four  to  the  paymaster. 

Q.  Right  up  close,  like  that?  A.  Yes,  sir. 
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Q.  He  put  three  or  four  bullets  right  into  the  chest  of  the  pay¬ 
master,  didn’t  he?  A.  Yes.  He  said  when  he  shot  once  or  twice, 
then,  when  the  paymaster  ran  across  the  street,  he  shot  so  many  times 
I  cannot  remember. 

Q.  Once  or  twice  when  he  was  facing  him,  like  that?  A.  Yes. 

Q.  Then  the  paymaster  turned  and  ran  across  the  street?  A. 

Yes. 

Q.  And  he  followed  him?  A.  Yes. 

Q.  How  many  times  did  he  shoot  the  paymaster  this  way  (indi¬ 
cating)  ?  A.  I  don’t  know, 

Q.  How  many  did  you  hear?  A.  He  heard  two  or  three. 

Q.  And  when  you  heard  those  two  or  three  shots  when  he  was  fol¬ 
lowing  the  paymaster  across  the  street,  how  close  was  the  assailant  to 
the  paymaster  when  you  heard  those  two  or  three  shots  fired  ?  A.  He 
was  getting  to  be  about  four  or  five  feet. 

Q.  He  shot  the  paymaster  in  the  back,  didn’t  he?  A.  Yes. 

The  paymaster  had  a  box  in  his  hand,  but  he  threw  it  before  he  fell. 
The  paymaster’s  guard  also  had  a  box. 

After  the  shooting  the  witness  went  up  to  where  the  paymaster  was 
lying. 

Q.  And  he  was  lying  there  dead,  wasn’t  he?  A.  He  was  not 
dead  yet.  He  was  between  the  wheels  of  the  wagon, — next  to  the  wheel. 

Q.  Yes,  but  he  died  before  they  took  him  away,  didn’t  he?  A. 
No. 

Q.  When  did  he  die?  A.  Next  day,  in  the  morning. 

The  paymaster’s  guard  died  there  instantly. 

Q.  The  man  who  shot  the  policeman  was  a  light-haired  man,  wasn’t 
he?  A.  I  am  not  sure,  I  didn’t  see. 

Q.  Why,  haven’t  you  said —  Well,  he  was  light  complected,  light 
complected  like  this  juryman  here,  wasn’t  he,  or  lighter?  A.  About. 

Mr.  Callahan.  I  think  you  are  assuming.  I  object  to  that. 

Mr.  Katzmann.  You  asked  him,  and  he  said  he  was  light-complected. 

Mr.  Callahan.  You  are  putting  the  words  into  his  mouth.  Let  him 

tell. 

Q.  How  light  was  his  complexion?  A.  He  says  one  was  light. 

Q.  I  am  talking  about  that  one.  How  light  complected  was  that 
man?  A.  He  was  about  like  we  are.  (He  indicates  through  the  inter¬ 
preter  one  of  the  jurors,  Mr.  Atwood,  as  being  of  about  the  same 
complexion.) 

Falcone  was  nearer  to  the  shooting  than  he  was.  He  is  not  sure 
whether  the  man  who  killed  the  paymaster’s  guard  had  a  hat  or  cap  on. 
He  thinks  he  had  on  a  black  soft  hat.  His  face  was  clean  shaven. 

Q.  How  many  times  did  you  hear  that  man’s  gun  go  off,  discharged, 
as  he  was  shooting  at  the  policeman?  A.  Oh,  at  the  police  he  shot 
many  times. 

Q.  How  many?  A.  About  seven  or  eight  times. 
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He  shot  three  or  four  times  after  he  fell.  Only  one  man  shot  at  the 
policeman  (paymaster’s  guard). 

Q.  And  he  shot  him  how  many  times?  Did  he  have  hold  of  him 
like  that?  A.  Yes. 

Q.  You  just  take  hold  of  me  and  you  shoot  me  the  same  number 
of  times  that  he  shot  the  policeman?  A.  I  can’t  tell  sure. 

Q.  Well,  what  is  your  best  recollection?  A.  More  or  less,  about 
seven  or  eight  times. 

Q.  I  mean,  before  the  policeman  fell.  A.  Three  or  four. 

Q.  Was  he  as  close  to  him  as  you  are  to  me  now?  A.  Yes,  sir. 

Q.  And  he  was  facing  him  just  as  I  am  facing  you,  shooting,  right 
facing  him?  A.  Yes. 

Q.  And  as  close  as  I  am  to  you?  His  hand  was  not  any  more  than 
an  inch  or  two  from  the  person  of  the  policeman,  was  it?  A.  About 
that  distance. 

Q.  And  he  shot  him  right  in  the  chest,  didn’t  he? 

Mr.  Callahan.  Wait  a  moment. 

Mr.  Katzmann.  I  haven’t  shot  him. 

Q.  Where  did  that  man  shoot  the  policeman,  what  part  of  the  police¬ 
man’s  body?  A.  Just  like  that  (illustrates). 

Mr.  Katzmann.  The  witness  indicates  the  height  of  the  heart. 

Q.  He  didn’t  shoot  the  policeman  this  way,  did  he? 

Mr.  Callahan.  Wait  a  moment. 

The  Court.  You  are  assuming. 

Q.  Did  he  shoot  the  policeman  in  the  back,  or  shoot  him  facing  him, 
which?  A.  First  he  shot  in  front.  After  he  fell  on  the  ground,  he 
don’t  know  what  position  the  police  is. 

Mr.  Katzmann.  That  is  all.  Take  the  stand  again,  please. 

(The  witness  resumes  the  stand) 

It  was  after  Christmas  of  1920,  about  the  first  days  of  January  1921, 
when  his  attention  was  first  called  to  what  he  had  seen  on  that  day,  when 
he  was  called  upon  by  Mr.  Moore.  He  went  to  Mr.  Moore’s  office  once. 

He  remembered  this  description  because  he  saw  it  very  clearly. 

He  does  not  know  James  E.  McGlone. 

They  had  two  wagons  working  there.  They  had  a  drag  at  work. 
He  knows  who  was  driving  the  drag  but  does  not  know  his  name.  The 
man  who  was  driving  the  drag  remained  on  the  job  until  they  took  the 
dead  man  away.  He  does  not  know  when  this  man  quit.  The  witness  did 
not  stay  to  finish  the  job.  The  man  driving  the  drag  did  remain  there 
during  the  three  weeks  that  the  witness  was  there. 

Henry  Cerro,  called  on  behalf  of  the  defendants,  testified  as  fol¬ 
lows:  He  resides  at  17  Foster  Street,  Montpelier,  Vermont  and  is  em¬ 
ployed  as  a  granite  cutter.  On  April  15th,  1920  he  resided  at  104 *4 
Liberty  Street,  Quincy,  Massachusetts,  and  was  then  employed  as  a 
laborer.  He  was  working  at  South  Braintree  in  the  excavation  opposite 
Rice  &  Hutchins  factory  about  one  quarter  way  back  from  the  front  line 
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of  the  restaurant.  He  saw  the  shooting  that  afternoon.  He  saw  one  man 
shoot  from  the  opposite  side  of  the  side- walk.  (He  indicates  on  the 
plan  where  he  saw  the  man  near  the  center  of  the  side-walk  in  front  of 
Rice  &  Hutchins  factory  near  the  gutter).  The  witness  estimates  the 
distance  he  was  from  the  shooting  as  from  80  to  90  feet. 

Q.  Did  you  have  a  good  view  of  the  man  who  shot?  A.  I  did. 

He  did  not  know  the  man  that  was  shot. 

Asked  to  describe  the  man  he  saw  shooting,  he  said,  “The  man  that 
I  seen  with  my  eyes  doing  the  shooting  was  a  man  that  looked  to  me 
taller  than  I  am,  kind  of  slim,  lighter  complexion. 

Mr.  Katzmann.  What  is  that? 

A.  Taller  than  I  am,  slim  build,  overcoat  on,  that  is  with  his  coat 
turned  up,  with  a  soft  hat.  That  is  about  the  description  I  could  get 
out  of  him, — smooth  face. 

The  witness’  height  is  somewhere  about  five  feet  seven,  or  five  feet 
five  inches. 

Q.  How  much  taller  than  you  was  this  man  you  have  described 
as  doing  the  shooting?  A.  Oh,  a  good  deal  more  than  I  am.  He  was 
a  little  taller  than  I  am. 

Q.  How  did  he  compare  in  weight  with  you?  A.  Oh,  he  would 
weigh  probably  about  180. 

Q.  Have  you  told  me  what  his  complexion  was?  A.  Light 
complexion. 

The  man  doing  the  shooting  was  on  the  side-walk  on  the  opposite  side 
of  the  street.  All  four  men  were  then  together. 

Q.  Did  you  still  remain  where  you  pointed  out  on  the  map?  A. 
Yes.  I  kind  of  walked  backwards  when  I  took  it  serious.  .  .  .  Not  turn 
at  all,  but  just  walked  backwards. 

Q.  How  far  back  did  you  walk?  A.  Oh,  I  should  say  probably  a 
foot  and  a  half, — not  much. 

Q.  Was  there  anything  that  obstructed  your  view  from  where  you 
were  working  in  the  cellar  to  the  point  where  the  four  men  were  when 
you  saw  them  shoot,  was  there  anything  that  obstructed  your  view  ?  A. 
At  the  beginning,  I  was  getting  my  shovelful  of  dirt  to  put  on  the  cart, 
my  eyes  wras  pointed  to  where  the  group  of  men  was,  and  that  is  how  I 
happened  to  see  them.  I  heard  the  shot  in  the  meantime. 

He  did  not  do  any  more  work;  he  continued  to  look  at  them. 

Q.  What  space  of  time  were  they  there  while  you  were  looking  at 
them?  A.  Why,  I  wouldn’t  think  it  would  take  them  only  just  as 
long  as  you  could  press  a  button  and  go.  I  don’t  know  if  it  took  them  any 
minute  to  do  it. 

He  saw  an  automobile  that  afternoon.  He  saw  the  men  get  into  it. 

Asked  to  estimate  the  period  of  time  between  the  shooting  and  the 
getting  into  the  car  of  the  men,  and  the  driving  away,  he  answered,  “It 
all  went  so  fast  I  couldn’t  give  you  any  reckon  of  time.” 

He  went  out  into  the  street  after  the  automobile  drove  away.  He 
then  saw  the  man  that  was  shot,  “The  one  that  was  near  us.”  This  was 
not  the  man  that  he  has  heretofore  testified  about  seeing  shot  on  the 
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opposite  side  of  the  street.  Referring  to  the  man  whose  body  he  saw 
“near  us”,  he  said  this  man’s  body  was  near  the  side-walk  on  the  same 
side  as  the  restaurant,  on  the  northerly  side  of  Pearl  Street.  He  esti¬ 
mates  that  he  was  about  45  feet  from  this  man  when  he  dropped  on  the 
ground. 

Q.  Did  you  see  the  man  shoot  that  man  more  than  once?  A.  He 
took  one  shot  at  him,  and  he  was  going  so  he  was  wounded,  and  the 
second  one  hit  him  down.” 

When  this  man  shot  the  first  time  at  the  man  who  fell  “near  us”,  he 
was  just  about  getting  off  the  sidewalk.  When  this  man  shot  the  second 
time  at  the  man  who  fell  “near  us”,  the  man  who  fell  was  a  little  way 
ahead  of  the  man  who  shot,  towards  the  witness.  This  is  all  that  he  saw 
this  man  shoot. 

Q.  Did  you  get  a  good  view  of  the  man  that  you  did  see  shoot  this 
man,  that  you  have  described?  A.  Some,  yes. 

Q.  Did  you  see — did  you  get  his  front  view,  a  view  of  his  face? 
A.  Yes. 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

Q.  What  part  of  him  did  you  get  a  view  of? 

Mr.  Katzmann.  May  that  answer  go  out? 

The  Court.  Did  he  answer  it? 

Mr.  Katzmann.  Yes. 

The  Court.  The  answer  may  be  stricken  out.  Put  it  the  other  way. 

Mr.  Callahan.  Well,  I  don’t  know - 

The  Court.  I  know.  Put  it  the  other  way. 

The  Witness.  Yes,  some. 

Mr.  Callahan.  Your  Honor  will  save  me  an  exception  on  that? 

The  Court.  Certainly. 

Q.  What  view  did  you  get  of  that  man?  A.  What  he  looks  like? 

Q.  No.  What  view  did  you  get  of  that  man  that  you  saw  do  the 
shooting?  A.  I  took  a  view.  I  already  gave  you  that  view.  He  is 
a  man  taller  than  I  am - 

Q.  You  described  him.  What  view  did  you  get  of  him?  A.  A 
man  taller  than  I  am. 

Q.  I  am  asking  you,  what  view  did  you  get  of  him?  A.  Side¬ 
ways,  do  you  mean? 

Q.  Yes.  What  view  did  you  get  of  him?  A.  Facing  me. 

Q.  Facing  you?  A.  Yes,  face  to  me. 

Q.  Now,  are  you  able  to  say  that  man  you  saw  do  the  shooting  was 
either  one  of  these  two  men  in  the  cage?  A.  These  two  men  in  the 
cage? 

Q.  Yes.  A.  No,  sir,  I  do  not. 

Q.  What  do  you  mean  by  that?  A.  They  are  not  the  men. 

Q.  They  are  not  the  men?  A.  No. 

Q.  Did  you  see  any  of  the  other  men,  of  the  other  four  men?  A. 
No,  sir. 

Q.  Or,  the  other  two  men? 


A.  No,  sir. 
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Q.  You  didn’t  see  them  at  all?  A.  No,  sir. 

Q.  You  can’t  describe  them?  A.  No,  sir,  not  when  I  can’t  very 
well  see  them,  or  met  them. 

Cross  Examination 

(By  Mr.  Katzmann) 

He  cannot  give  in  seconds  how  long  it  took  the  light  haired  man  to 
shoot  the  man  that  came  across  the  street.  This  man  who  came  across 
the  street,  and  who  was  shot  by  the  light  haired  man,  carried  something 
in  his  hand. 

Q.  And  the  shooting  on  one  side  of  the  street  and  following  that 
man  who  he  shot  on  the  factory  side  of  the  street  across  to  the  side  where 
you  were  working,  would  take  a  man  no  longer  than  it  would  take  you  to 
walk  down  to  where  that  first  row  of  spectators  is?  A.  It  would 
take  longer  to  walk  down  there  than  to  do  anything  like  that. 

Q.  Did  they  run?  Did  the  man  who  was  killed  run  across  the 
street?  A.  The  man  who  was  killed,  he  came  towards  us.  He  was 
coming  on  a  good  walk.  ...  It  was  a  good  fast  walk. 

Q.  How  fast  did  the  man  who  followed  him  up  move  across  the 
street?  A.  Oh,  he  didn’t  move  very  far.  I  couldn’t  say. 

Q.  He  didn’t  move  very  far  or  very  fast?  A.  Very  fast  or 
very  far. 

Q.  Very  far  or  very  fast?  A.  Very  fast. 

He  could  not  say  which  man  moved  the  faster,  but  he  thinks  the  man 
who  was  shot  moved  a  little  faster.  This  man  was  running  to  get  away. 

He  learned  that  one  of  the  men  shot,  died  the  next  day,  and  one  died 
on  the  spot.  He  did  not  know  their  names  until  he  heard  them  mentioned. 
The  paymaster  is  the  one  that  had  a  mustache  and  dropped  on  the  side¬ 
walk  on  the  same  side  of  the  street  as  the  witness.  He  was  the  one  that 
was  shot  by  the  light  haired  man. 

Sibriano  Gudierres,  called  on  behalf  of  the  Defendants,  testified  as 
follows:  (Through  Spanish  interpreter) 

He  resides  at  Bethel,  Vermont,  and  is  engaged  in  piling  stone.  In 
April,  1920,  he  was  living  at  Quincy  and  was  engaged  as  a  laborer  at 
South  Braintree,  employed  on  the  excavations  opposite  the  Rice  &  Hutchins 
factory. 

He  saw  the  shooting  about  3  o’clock  in  the  afternoon. 

Witness  locates  himself  as  between  one-third  and  one-half  of  the 
way  back  from  the  front  of  the  excavation,  at  the  letter  “R”  in  the  word 
“Restaurant”  on  the  plan. 

He  saw  a  man  shoot.  He  saw  one  man  die  on  the  opposite  side¬ 
walk  in  front  of  the  Rice  &  Hutchins  factory.  This  man  that  he  saw 
shot,  this  man  who  died  on  the  opposite  side  of  the  street,  was  a  little 
dark  man  about  five  feet  and  a  half,  more  or  less,  in  height.  He  was  not 
as  tall  as  the  witness  who  is  five  fgeet  nine  inches.  The  man  who  did  the 
shooting  had  no  mustache,  nor  did  he  see  any  beard.  He  did  not  notice 
the  color  of  his  hair  because  he  had  a  cap  on.  The  cap  was  dark. 
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Q.  How  long  a  time  were  you  looking  at  him?  A.  I  was  looking 
at  him  until  they  went  to  the  automobile. 

Q.  How  long,  how  many  seconds,  how  many  minutes,  how  long  a 
time?  A.  Three  or  four  minutes.  I  can’t  remember  exactly. 

Q.  Can  you  tell  me  if  that  man  you  saw  shoot,  that  you  have  now 
described,  is  either  one  of  those  two  men  that  are  sitting  in  the  cage? 
A.  No. 

Q.  Are  they  the  men  or  are  they  not  the  man?  A.  No,  they 
are  not. 

He  saw  another  man  shoot.  This  man  was  at  about  the  same  place. 
The  man  that  this  man  shot  ran  across  the  street  and  fell  near  the  place 
where  they  were  working. 

He  saw  the  man  that  shot  this  second  man,  he  was  taller  than  the 
other  man  who  shot,  and  he  was  lighter  than  the  other  man — light  com- 
plexioned.  He  could  not  describe  him  further.  He  does  not  know  whether 
he  shot  two  or  three  shots.  He  was  more  or  less  the  height  of  the  wit¬ 
ness.  He  did  not  have  a  moustache.  He  cannot  estimate  his  weight. 
The  only  thing  he  knows  is  that  he  was  lighter  built  than  the  other  man 
and  taller.  This  man  had  on  a  hat,  a  dark  hat. 

He  thinks  the  distance  from  the  point  where  the  second  man  died 
to  where  he  was  working  was  from  80  to  90  feet. 

He  saw  an  automobile  come  up  the  street.  He  saw  the  two  men  that 
did  the  shooting  get  into  the  car. 

Neither  of  the  men  in  the  cage  is  the  man  who  shot  the  second  man 
who  fell  in  the  vicinity  of  the  witness. 

Cross  Examination 

(By  Mr.  Katzmann)  He  came  down  from  Bethel,  Vermont,  on 
Wednesday,  two  days  ago.  He  saw  both  of  the  men  in  the  cage  about 
a  month  and  a  half  ago.  He  saw  them  in  jail;  he  went  to  the  jail  with 
Mr.  Moore.  He  has  not  seen  either  of  the  two  men  in  the  cage,  other 
than  the  time  that  he  went  to  the  jail,  before  taking  the  witness  stand. 
He  has  not  seen  either  of  these  two  men  with  a  hat  or  cap  on. 

Q.  Does  a  man  look  any  different  to  you  with  a  hat  or  cap  on  than 
he  does  without  one?  A.  If  I  know  him,  it  won’t  be  any  different. 

He  does  not  know  either  of  the  two  men  in  the  cage.  The  cap  that 
one  of  the  men  wore  was  dark. 

Q.  Did  the  man  who  did  the  shooting  on  the  south  side  of  Pearl 
Street  opposite  the  factory  have  a  soft  hat  like  that  gentleman  on  the 
front  row  has  on  his  knee?  A.  No,  it  was  darker  than  that. 

Q.  Well,  was  it  this  shape?  A.  I  can’t  remember  exactly. 

He  saw  one  man  firing  at  another  on  the  south  side  of  Pearl  Street 
near  the  Rice  &  Hutchins  factory,  but  he  cannot  tell  how  many  shots 
were  fired. 

Q.  How  were  those  two  men  with  respect  to  each  other?  What  was 
their  relative  position?  A.  Like  that  (indicating  that  the  assailant 
had  his  hand  about  six  inches  from  the  person  of  the  man  who  was  shot 
on  the  south  side- walk). 
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He  does  not  know  how  many  shots  were  fired  in  that  position.  The 
man  doing  the  shooting  at  this  point  had  on  a  dark  overcoat,  “I  seen  him. 
I  cannot  tell  you  sure  whether  he  had  his  collar  up  or  down.  I  am  sure 
he  had  the  overcoat. 

He  does  not  remember  whether  the  other  assailant,  the  taller  man, 
had  on  an  overcoat,  or  not.  He  had  a  hat  on.  Asked  to  point  out  on  the 
map  where  the  man,  who  fell  on  the  north  side  of  the  street,  fell — 
He  answered — “I  know  sure  that  he  went  across  the  street,  but  I  do  not 
know  exactly  whether  he  fell  in  that  spot  there  or  a  little  bit  more  to  the 
right  or  a  little  bit  more  to  the  left.” 

He  knows  that  the  two  men  got  into  the  automobile,  but  he  does 
not  know  whether  they  got  in  in  front  or  in  the  back,  left  or  right  side. 

Q.  Did  they  both  get  on  the  same  side?  A.  Yes,  both  the  same 

side. 

Q.  Which  side  was  that?  A.  On  the  left  side.  The  automobile 
was  facing  me. 

Q.  Have  you  said  here  this  morning  you  did  not  know  whether  they 
got  in  on  the  left  or  the  right  side  of  the  auto?  A.  I  have  told  you 
before  I  seen  them  get  into  the  automobile  and  I  did  not  know  the  rest. 

Q.  Have  you  said  this  morning  within  an  hour  that  they  got  in  on 
the  left  hand  side  of  the  automobile?  Yes  or  no? 

Mr.  Katzmann.  Yes  or  no,  Mr.  Interpreter. 

A.  I  seen  them  going  into  the  automobile,  both. 

Mr.  Katzmann.  I  ask  that  be  stricken  from  the  record,  if  your 
Honor  please. 

Q.  Have  you  said  within  two  minutes  that  they  got  in  on  the  left- 
hand  side  of  the  automobile?  Yes  or  no? 

Mr.  Katzmann.  I  asked  you,  Mr.  Interpreter,  to  ask  this  witness 
to  say  yes  or  no  to  that  question. 

The  Witness.  Yes. 

Q.  Have  you  said  within  four  minutes  of  this  time  you  did  not  know 
which  side  they  got  on?  A.  I  have  told  you  all  the  questions  you 
asked  me. 

Q.  Have  you  said  that  within  four  minutes  that  you  did  not  know 
which  side  of  the  auto  they  got  in?  Yes  or  no?  A.  I  told  you, - 

The  Interpreter.  He  says,  “Yes,  I  seen  them  getting  into  the  left 
side  of  the  automobile.  I  told  you  before  and  I  tell  you  over  again. 

Q.  Have  you  also  said  within  five  minutes  you  did  not  know  which 
side  they  got  in?  Have  you  said  that  within  five  minutes?  Yes  or  no? 

The  Interpreter.  He  says  he  understood  that - 

Ti-ie  Court.  Mr.  Interpreter,  you  tell  the  witness  to  answer  the 
question  yes  or  no,  whatever  the  questions,  yes  or  no  whenever  they  can 
be.  Now,  put  the  question,  please. 

Q.  Have  you  said  within  five  minutes  that  you  did  not  know  which 
side  of  the  automobile  they  got  in,  yes  or  no?  A.  Yes. 

Q.  Which  answer  is  correct,  that  they  got  in  on  the  left  or  that  you 
don’t  know  which  side  they  got  in  on?  A.  I  don’t  know  on  which  side 
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they  got  in.  I  know  that  they  went  into  the  automobile. 

He  did  not  move  while  the  shooting  was  going  on.  The  workmen 
that  were  with  him  did  not  move. 

Q.  How  many  of  them  were  with  you?  A.  In  the  wagon  where 
I  was  shoveling,  shoveling  there,  we  were  about  seven  or  eight.  Now,  in 
the  other  wagon  I  don’t  know  how  many  there  were. 

At  the  point  where  he  was  working  they  were  on  a  level  with  the 
street. 

The  dark  man  that  he  saw  in  the  street  doing  the  shooting  was  even 
darker  complected  than  Mr.  Girard  (Juror) — “A  little  bit  more.”  He 
was  not  as  dark  as  the  interpreter. 

Q.  He  was  in  between? 

The  Interpreter.  More  or  less,  he  was  lighter  than  I, — darker  than 
the  other  gentleman. 

Q.  And  do  you  see  any  gentleman  among  these  twelve  who  was  as 
light  as  the  man  who  shot  the  man  who  came  across  the  street  and  fell 
here?  A.  I  can’t  tell  you  more  or  less  of  what  color  that  man  had 
exactly.  I  have  told  you  enough  questions  already. 

Q.  You  are  tired,  are  you?  A.  I  am  not  tired,  but  I  can’t 
exactly  tell  you  the  same  color  of  that  man. 

Q.  Well,  look  over  these  twelve  gentlemen,  if  you  please,  and  tell 
me  if  there  is  any  man  who  compares,  in  complexion  and  color  of  his  hair, 
with  the  man  who  shot  the  man  who  came  across  the  street?  A.  He 
was  a  color  more  darker  than  that  gentleman  up  there. 

Q.  Which  gentleman  are  you  pointing  at?  A.  The  second  one. 

Q.  The  gentleman  with  the  glasses?  A.  Yes,  sir. 

Q.  You  mean  Mr.  Ganley?  His  name  is  Mr.  Ganley.  This  gentle¬ 
man  here  (indicating)  ?  A.  Yes. 

Q.  About  the  same  complexion  as  that  man,  was  he?  A.  A 
little  bit  darker  than  he  is. 

William  Brenner,  called  on  behalf  of  the  defendants,  testified  as 
follows:  He  resides  at  280  Chestnut  Street,  Chelsea,  and  is  employed  by 
Miller  &  Wolfers,  Chelsea,  as  a  shoe  cutter. 

On  April  15th,  1920  he  was  employed  by  Rice  &  Hutchins  in  K  Depart¬ 
ment,  which  faces  on  Pearl  Street  and  is  the  first  floor  above  the  basement. 

Asked  to  identify  on  Exhibit  7  what  window  he  was  working  at,  he 
answered,  “Why,  the  window  that  was  up  about  three  or  four  inches. 
There  was  a  window  there  that  would  not  shut,”  one  of  the  three  center 
windows  in  the  Rice  &  Hutchins  Factory  facing  Pearl  Street.  He  heard 
shots  that  afternoon,  he  did  not  see  any  shooting.  He  knows  a  man  by 
the  name  of  Pelzer,  he  was  employed  in  the  same  department  with  him. 

Q.  Where,  with  reference  to  your  place  of  work,  was  he  working 
that  afternoon,  April  15  of  last  year?  A.  I  couldn’t  say — I, — he  was 
working  on  the  same  bench  with  me,  on  the  same  aisle. 

Q.  How  many  benches  away  from  where  you  were  working,  would 
you  say?  A.  Why,  two  or  three  boards. 


567 


There  was  no  one  working  at  these  boards  between  the  witness  and 
Pelzer.  He  did  not  see  Pelzer  when  he  heard  the  shooting. 

Q.  Did  you  see  Pelzer  at  all  that  afternoon?  A.  No,  sir.  Well, 
I  seen  him  after  the  shooting  was, — after  the  shooting  was  over. 

Q.  Where  did  you  see  him?  A.  Why,  I  seen  him  in  the  crowd. 
He  was  the  one,  they  claim  he  was  the  one  who  got  the  number  of  the  car. 

Q.  Not  what  they  claim.  Where  did  you  see  him?  A.  Why,  I 
see  him  up  in  the  corner, — corner  of  the  building.  Show  me  a  picture  and 
I  will  show  you  where.  ...  At  the  corner  there,  facing  Pearl  Street. 
(Indicating  on  photograph  the  northwest  corner  of  Rice  &  Hutchins 
factory  building,  second  floor) 

Q.  At  a  window?  A.  Why,  no.  .  ,  .  Standing  at  a  board  there. 

This  was  after  the  shooting,  after  the  automobile  sped  away. 

He  saw  no  one  by  the  window  while  the  shooting  was  going  on. 

Q.  Did  you  see  anybody  look  out  of  a  window  on  the  Pearl  Street 
side  of  the  Rice  &  Hutchins  factory  while  the  shooting  was  going  on? 
A.  Well,  I  can  answer  that.  All  I  heard,  the  shots,  I  looked  through  the 
crack  myself.  I  was  the  first  one  that  looked  through  the  crack  ...  I 
was  the  first  one  that  looked  through  that  open  space  while  I  heard  the 
shots. 

This  window  was  broken  and  could  not  be  shut. 

Q.  Will  you  point  out  on  Exhibit  7  where  that  window  was  broken 
and  there  was  a  hole  or  space,  that  you  mentioned?  A.  It  was  the 
next  window  from  where  I  was  working. 

Q.  Will  you  mark  it?  A.  It  was  about  this  window  there  (indi¬ 
cating)  I  will  say. 

Q.  That  window  there  (indicating)  ?  A.  That  window.  That 
window  that  was  opened. 

Q.  Right  there  (indicating)  ?  A.  Yes,  sir. 

Q.  That  window  is  on  the  second —  A.  Floor. 

Q.  Rice  &  Hutchins  factory,  facing  Pearl  Street,  directly  under  a 
white  portion  in  Exhibit  7. 

Mr.  Williams.  (Showing  Exhibit  7  to  jury)  A  point  there  (indi¬ 
cating)  is  the  window  with  the  open  space,  and  notice  it  is  directly  under 
the  white  portion. 

Q.  How  much  open  space,  would  you  say,  there  was  there?  A. 
About  three  or  four  inches. 

He  tried  to  shut  the  window  many  times.  ‘‘That  window  was  broken 
some  way  or  other.  The  irons  on  the  side  would  not  work.  We  could 
not  shut  it  all  the  way”. 

He  looked  out  of  this  space  when  he  heard  the  shots.  He  saw  a 
man  sinking.  He  did  not  know  who  it  was  until  he  read  about  him. 
He  saw  nothing  else  through  the  open  space. 

Q.  How  long  were  you  there  at  that  open  space  looking  out?  A. 
Why,  just  for  about  a  minute  or  so.  Then  I  had  this  fellow  working  right 
aside  of  me.  I  drew  his  attention.  He  jumped  on  the  bench  and  opened 
the  window. 
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This  was  Peter  McCullum.  He  was  the  one  that  opened  the  window 
of  which  the  witness  looked  through  the  crack.  He  did  not  see  Pelzer 
near  that  window  at  any  time.  Pelzer  did  not  raise  the  window. 

Q.  How  long  would  you  say  the  window  was  raised?  A.  Oh, 
I  should  judge  up  and  down  it  is  about  a  minute  nearer  than — nearer 
about  a  minute — I  should  say  about  forty  seconds,  forty  or  fifty  seconds. 
Something  like  that. 

Q.  Did  you  look  out  the  window  when  he  opened  it?  A.  As  he 
opened  the  window,  all  I  noticed  was  this  Berardelli  sinking  and  he  opened 
the  window  again,  and  this  Peter  McCullum  that  opened  the  window,  he 
hollered  out  for  us,  for  me  to  duck  or  for  the  rest  of  the  fellows  and  I 
ducked  after  that  and  I  don’t  know  what  happened. 

There  was  nobody  else  looking  out  of  that  window  except  himself 
and  Peter  McCullum.  He  was  at  the  window  while  it  was  opened  and 
closed. 

Q.  When,  with  reference  to  that  time,  was  it  that  you  saw  Pelzer 
in  the  corner  that  you  have  described?  A.  Oh,  long  after  the  thing 
happened.  About — that  is,  when  the  auto,  after  the  auto  was  out  of  sight. 

He  saw  the  auto  when  it  was  about  crossing  the  railroad  track.  That 
is  the  time  he  saw  Pelzer.  The  witness  was  then  at  the  window  facing 
to  the  west,  near  to  Pearl  Street,  on  the  second  floor,  of  the  Rice  & 
Hutchins  factory.  There  was  quite  a  crowd  at  this  window,  Pelzer  was 
there. 

Q.  Looking  out  the  window  with  you?  A.  Not  looking  out  the 
window.  He  was  there. 

Q.  Near  the  window?  A.  Right  there,  around  somewhere  around 
the  window.  I  couldn’t  say  just  where. 

Q.  Is  that  the  first  time,  or  the  first  place  you  saw  Pelzer  from  the 
time  you  first  heard  shots?  A.  Yes,  sir. 

He  did  not  talk  with  Pelzer,  nor  did  he  hear  him  say  anything. 

Q.  Are  you  certain  that  Pelzer  was  not  at  the  window  that  McCul¬ 
lum  opened?  A.  Yes,  sir. 

Cross  Examination 

(By  Mr.  Katzmann)  When  the  witness  went  to  the  first  window 
down  from  Pearl  Street,  on  the  west  side  of  the  Rice  &  Hutchins  factory, 
the  automobile  was  somewhat  to  the  right  of  the  center  of  the  railroad 
crossing  and  in  about  the  center  of  the  crossing  itself  going  east  and  west. 
His  eye-sight  is  good.  He  did  not  see  the  registration  plate  on  the  rear 
end  of  the  automobile. 

Q.  Was  there  a  number  plate  on  the  rear  of  that  car?  A.  I 
did  not  see  any. 

Q.  If  there  were  a  number  plate  there  on  the  rear  of  the  car,  could 
you  have  read  the  numbers  from  that  window?  A.  I  don’t  know. 

His  best  judgment  is  that  he  could  not  have  read  the  numbers.  He 
did  not  see  the  automobile  as  it  came  up  from  below  the  factory,  east  of 
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it.  There  are  work  benches  in  front  of  the  windows  in  the  Rice  & 
Hutchins  factory. 

Q.  And  on  the  photograph  indicated  you  were  at  the  west  of  the 
middle  trio?  A.  Yes. 

The  center  window  of  the  middle  trio  is  the  one  that  does  not  entirely 
close.  The  two  windows  on  either  side  of  this  middle  window  do  close 
entirely.  The  reason  that  the  middle  window  did  not  close  entirely  was 
because  something  was  wrong  with  the  weights  on  either  side.  It  could 
be  closed  down  to  about  three  or  four  inches  from  the  sill,  but  it  would 
not  go  down  any  further.  You  could  raise  it. 

Q.  Sometime  during  that  shooting  that  window  was  raised,  wasn’t 
it?  A.  Not  during  the  shooting. 

Q.  While  the  man  was  sinking  on  the  sidewalk?  A.  Yes,  sir. 

Q.  He  sunk  on  the  side-walk  substantially  opposite  that  middle  win¬ 
dow,  didn’t  he?  A.  Yes,  in  the  middle  angle. 

Q.  Did  you  see  him  when  he  was  sinking  put  his  arm  up  like  that 
(indicating)  ?  A.  No,  sir.  .  .  .  All  I  seen  of  him  was  just  merely 
dropping,  sinking. 

The  window  was  then  up  three  or  four  inches. 

Q.  Was  there  anybody  just  outside  him  on  the  outside  of  the  gutter 
in  the  street?  A.  None  that, — I  didn’t  see  anybody. 

Q.  There  wasn’t  another  man  in  sight?  A.  No,  I  did  not  stoop 
low  enough  to  see  the  street.  I  just  stooped  a  little  ways,  and  I  saw  this 
man  after  I  heard  the  shots.  And  I  saw  the  man  sink  and  I  drew  the  fel¬ 
low  who  worked  aside  of  me, — I  got  his  attention  to  it. 

This  was  the  man  that  worked  to  the  west  of  the  witness. 

Pelzer  worked  to  the  right — to  the  east.  The  witness  was  in  between 
McCullum  and  Pelzer,  he  was  nearer  to  McCullum  that  he  was  to  Pelzer. 
Pelzer  was  in  front  of  another  window. 

Q.  As  you  looked  out  of  the  window  towards  Pearl  Street,  where 
was  the  body  of  Berardelli  with  reference  to  a  straight  line  drawn  out 
from  you  to  the  street?  A.  He  was  in  an  angle  of  about  15  or  20 
degrees,  something  like  that. 

Q.  Was  the  angle  to  the  right  or  left?  A.  To  the  right. 

He  puts  the  body  of  Berardelli  as  about  opposite  the  sixth  window, 
he  should  say  the  sixth,  nearer  the  sixth  than  the  seventh  window  count¬ 
ing  from  the  west  end  of  the  Rice  &  Hutchins  factory  facing  Pearl  Street. 
He  is  unable  to  say  just  how  far  to  the  right  of  a  perpendicular  drawn 
from  the  fifth  window  (middle  window)  where  he  was  to  the  street,  the 
body  of  Berardelli  lay.  He  could  not  say — “I  did  not  look  long  enough  to 
get  an  idea.” 

He  called  to  McCullum.  He  was  at  the  window  when  he  called. 

Q.  Squinting  out  through  that  three  or  four  inch  space?  A.  Yes. 

He  was  alone  at  this  three  or  four  inch  space.  He  has  been  asked 
whether  or  not  Pelzer  looked  out  that  window  that  he  looked  out  of;  he 
does  not  know  the  exact  date,  but  he  was  asked  by  Mr.  Moore.  He  thinks 
that  it  was  sometime  in  April  of  this  year,  something  like  two  months  ago. 
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Q.  Not  within  the  past  ten  days?  A.  No. 

He  does  not  know  where  Pelzer  was  when  he  (the  witness)  looked 
through  the  three  or  four  inches  of  window  space.  The  window  was  wide 
enough  for  two  or  three  people  to  look  through. 

Q.  How  do  you  know  Pelzer  wasn’t  behind  you  at  that  time?  A. 
I  know  I  was  the  only  one.  I  was  the  only  one  working  there  that  day. 

Q.  How  do  you  know  but  Pelzer  was  behind  you  looking  out,  or  one 
side  of  you  looking  out?  A.  I  know  he  was  not.  I  can  swear  to  that. 

When  he  called  Peter  McCullum’s  attention  there  was  nobody  else 
around.  Pelzer’s  working  bench  was  something  like  25  feet  to  the  witness’ 
right.  The  windows  in  front  of  Pelzer  were  closed.  He  did  not  take  any 
particular  notice  to  see  if  there  were  any  other  of  the  nine  windows  facing 
Pearl  Street  on  that  floor  open  three  or  four  inches. 

Q.  Then  how  do  you  know  that  the  window  in  front  of  which  Mr. 
Pelzer  was  working  was  not  up  three  or  four  inches  ?  A.  Because  I  was 
the  first  person  that  attracted  anyone’s  attention  in  that  room. 

He  does  not  know  whether  Pelzer  had  heard  the  shots  without  drawing 
anyone’s  attention,  or  not.  He  does  not  know  whether  Pelzer  was  nearer 
to  where  the  man  was  lying  on  the  ground,  or  not.  He  did  not  see  Pelzer. 

Q.  If  he  were  working  at  the  position  in  front  of  the  middle  window 
next  east  to  where  you  were,  it  would  bring  him  almost  directly  in  front  of 
the  man,  wouldn’t  it?  A.  No,  sir. 

Q.  That  is  where  he  did  work  at  that  time  when  he  was  at  his  bench 
working?  A.  When  he  was  working. 

Q.  And  he  was  working  on  April  15th?  A.  Yes,  sir. 

Q.  And  you  don’t  know  but  at  the  moment  of  the  shooting,  when  you 
looked  out  of  the  window,  that  Pelzer  was  not  down  at  his  window?  A. 
No,  sir. 

Q.  And  you  don’t  know  but  what  the  window  in  front  of  Pelzer  was 
up  three  or  four  inches,  do  you?  A.  No,  sir. 

Q.  When  that  window  was  raised  by  Peter  McCullum,  as  you  say,  the 
window  you  are  talking  about,  the  middle  window  of  the  middle  trio,  do  you 
know  where  Pelzer  was  then  ?  A.  No,  sir. 

Q.  Do  you  know  whether  Pelzer  raised  the  window  down  in  front  of 
him  at  that  time?  A.  No,  sir. 

Q.  All  you  say  is  that  you  didn’t  see  Pelzer  at  the  middle  window  of 
the  middle  trio?  A.  Yes,  sir. 

Q.  You  don’t  know  anything  about  the  middle  window  in  the  next  trio 
east  of  your  window,  do  you  ?  A.  No,  sir. 

Q.  Have  you  an  opinion  as  to  whether  he  could  have  gotten  the  num¬ 
ber  if  he  were  at  the  first  window  on  the  left  side  of  the  factory  when  you 
were  there  looking  at  the  car  up  in  the  middle  of  the  crossing?  A.  No, 
sir,  he  couldn’t  have  got  it. 

The  numbers  would  have  been  too  small  for  anyone  to  get  them. 

Q.  Did  you  hear  the  number  called  out  immediately  at  the  moment  of 
the  shooting  by  some  persons?  A.  No,  sir. 

He  did  not  hear  anybody  call  out  the  number  of  the  car  before  the  car 
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reached  the  middle  of  the  crossing.  Machinery  was  going  in  the  factory 
but  not  in  the  cutting  department. 

He  does  not  know  where  Pelzer  was  when  McCullum  raised  the  win¬ 
dow  in  front  of  which  he  (the  witness)  was.  The  witness  can  remember 
no  one  that  was  in  the  front  end  of  the  room  at  the  time  of  the  shooting, 
working,  other  than  McCullum.  He  was  asked  at  the  time  he  was  inter¬ 
viewed  in  April  1921  whether  Pelzer  was  at  the  same  window  as  himself. 

After  McCullum  jumped  up  on  the  bench  and  opened  the  window  in 
front  of  the  witness,  McCullum  closed  the  window  instantly  and  hollered 
“There  is  shooting  going  on” — and  the  witness  hid  under  the  bench.  He 
remained  there  until  a  bunch  of  fellows  on  the  corner  of  the  building  hol¬ 
lered — “the  automobile  is  crossing  the  track.”  He  knows  the  fellows  that 
hollered  by  sight,  he  does  not  remember  their  names.  He  did  not  see  Pelzer 
at  the  west  window. 

Q.  Was  Pelzer  there?  A.  No,  sir. 

Q.  Haven’t  you  said  that  Pelzer  was  there  ?  A.  I  don’t  remember. 

Q.  Haven’t  you  said  so  this  morning?  A.  No,  sir. 

Q.  Did  you  see  Pelzer  in  that  corner  of  the  building  as  the  automobile 
went  over  the  crossing?  A.  No,  sir. 

Q.  Haven’t  you  said  this  morning  on  direct  examination  that  when 
you  got  to  that  window  he  was  in  that  corner?  A.  No,  sir. 

Re-direct  Examination 

Q.  (By  Mr.  Callahan)  Was  there  something  that  you  wanted  to  say 
about  this  window  (indicating  picture)  ?  Was  there  something  you  wanted 
to  say  about  the  width  of  that  window  ?  I  think  he  interrupted  you.  A. 
Why,  I  should  say  in  diameter  this  window  is  about  half  the  size,  half  the 
size  when  you  open  the  window. 

Q.  That  window —  A.  The  window  on  the  west  facing  the  yard, 
facing  the  railroad  track,  is  about  half  the  size  of  the  window  that  was 
opened  by  Peter. 

Q.  At  any  time  while  the  shooting  was  going  on,  or  immediately  after, 
did  you  see  Pelzer  there  in  the  room?  A.  Yes,  sir. 

Q.  Where  ?  A.  At  a  board. 

Q.  At  a  board?  A.  At  a  cutter’s  board. 

Q.  That  is  where  he  was  working?  A.  No,  sir. 

Q.  Where?  A.  Right  by  where  Peter  worked. 

Mr.  Katzmann.  What  is  that? 

The  Witness.  Right  about  where  Peter  McCullum  worked,  right 
around  there  somewhere. 

Q.  Where  is  that  with  reference  to  the  corner?  A.  That  is  on 
Pearl  Street. 

Q.  Pearl  Street?  A.  Yes,  sir. 

Q.  Where  with  reference  to  the  corner  of  the  factory,  the  northwest 
corner?  A.  What  is  that  again,  please? 

Q.  Where,  with  reference  to  this  window  that  you  claim  you  looked 
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out  of  when  you  saw  the  automobiles  going  across  the  railroad  crossing? 
A.  That  window  there. 

Q.  Where,  with  reference  to  that  did  you  see  Pelzer?  A.  I  could 
show  you  better  on  that  other  picture. 

(Mr.  Callahan  hands  another  picture  to  the  witness.) 

A.  (Continued)  Right  about  there  somewhere.  I  should  say  right 
about  there. 

Q.  Near  the  third  window?  A.  In  between  the  second  and  third. 

Q.  Between  the  second  and  third  windows  from  the  westerly  end  of 
the  factory?  A.  Yes,  sir. 

Mr.  Callahan.  The  witness  points  out  the  second  or  third  window. 

Q.  When  did  you  see  him  there  with  reference  to  your  standing  at 
the  window  when  you  saw  the  automobile  go  over  the  railroad  crossing? 
A.  Do  you  mean  in  what  position  I  saw  him? 

Q.  No.  When  did  you  see  Pelzer,  as  you  have  now  placed  it,  with 
reference  to  the  time  you  were  looking  out  of  the  westerly  window  ?  A. 
After  the  automobile  was  gone. 

Q.  And  after  you  have  looked  out  of  that  westerly  window,  as  you 
have  described?  A.  Yes,  sir. 

Mr.  Callahan.  That  is  all. 

Mr.  McAnarney.  If  your  Honor  please,  one  question. 

Q.  (By  Mr.  McAnarney)  I  understand  you  to  say  that  it  is  which 
window  that  the  large  numbers  were  looking  out  of  ?  A.  The  first  win¬ 
dow. 

Q.  I  understand  you  to  say  it  is  the  window  you  indicated  with  the 
pencil  there,  that  a  large  number  of  men  were  looking  out  of?  A.  Yes, 
— this  first  window  there. 

Q.  That  window  there.  Now,  let  us  have  that  other  photograph.  You 
were  looking  out  of  the  window  you  have  marked,  and  that  has  been  shown 
to  the  jury.  A.  The  window  that  has  been  shown. 

Mr.  McAnarney.  Now,  I  want  to  call  the  jurors’  attention  to  the  fact 
of  the  different  construction  of  the  window. 

Mr.  Katzmann.  One  moment. 

Mr.  McAnarney.  I  call  the  jurors’  attention  to  the  construction  of 
both  windows  which  the  witness  has  testified  to. 

Mr.  Katzmann.  That  is  different. 

The  Court.  That  is  all  right. 

Mr.  McAnarney.  (To  the  jury)  This  window  where  I  understand 
the  witness  said  he  was  working,  I  call  your  attention  to  the  size  of  the 
window  and  the  construction.  You  see  that  plating,  or  whatever  it  is. 
In  this  photograph  I  call  your  attention  to  the  size  of  the  window,  the 
size  of  this  window  here,  the  width  of  it  as  compared  to  the  window  in 
between  each  one  of  those.  I  will  pass  that  around.  The  witness  indi¬ 
cated  this  window  here.  I  call  your  attention  to  the  size  of  that  window 
there  with  reference  to  the  size  of  this  window  here,  the  width  of  it.  This 
is  the  window  where  he  says  the  large  number  of  men  were.  I  call  your 
attention  to  the  width  of  that.  This  window  here  being  the  one  at  which 
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he  was  working,  I  call  your  attention  to  the  width  of  that.  Calling  your 
attention  to  the  window  at  which  he  said  he  was  working,  and  I  call  your 
attention  to  the  width  of  that  window  as  compared  with  the  width  of  this 
window  at  which  he  said  the  large  number  were.  I  direct  your  attention  to 
this  window  and  the  width  of  that  window  with  reference  to  the  window 
at  which  he  said  he  was  working,  and  which  he  said  was  open.  You  will 
recall  it  was  of  different  construction,  the  width  of  the  two.  This  being 
the  window  at  which  he  worked,  I  call  your  attention  to  the  width  of  that 
as  compared  to  the  width  of  this  window  which  he  said  was  all  iron  con¬ 
struction,  with  reference  to  the  width  of  that.  That  is  all. 

Re-direct  Examination 

(By  Mr.  Callahan)  He  did  not  notice  Pelzer  at  the  corner  when  he 
looked  out.  He  looked  out  of  the  window  as  the  automobile  was  crossing 
the  railroad  track  and  after  the  automobile  was  out  of  sight  he  noticed 
Pelzer  there  at  the  board.  Pelzer  was  right  near  him  at  that  time,  some 
three  or  four  feet  away. 

When  he  talked  with  Mr.  Moore  there  was  a  stenographer  present. 
He  cannot  remember  whether  it  was  on  April  10th,  or  not.  He  remembers 
it  was  on  a  Sunday,  he  thinks  about  the  middle  of  April. 

Re-cross  Examination 

(By  Mr.  Katzmann)  The  window  glass  in  the  Pearl  street  side  is 
opaque,  the  same  is  true  of  the  glass  on  the  west  side. 

Q.  You  don’t  know  whether  Pelzer  was  working  at  the  moment  of 
shooting  or  not?  A.  No,  sir. 

Peter  McCullum 

Called  on  behalf  of  the  defendants,  testified  as  follows:  He  resides 
at  943  Poplar  Street,  Roxbury.  His  occupation  is  that  of  shoe-cutter.  At 
the  present  time  he  is  managing  a  pool  room  in  Roxbury.  On  April  15th, 
1920  he  was  employed  as  a  shoe-cutter  in  the  Rice  &  Hutchins  factory  at 
South  Braintree.  He  worked  on  the  second  floor — the  floor  above  the  base¬ 
ment — on  the  side  facing  Pearl  Street.  He  worked  at  the  third  window 
from  the  north  westerly  corner  of  the  Rice  &  Hutchins  factory.  His  board 
was  directly  in  front  of  the  window. 

He  saw  no  shooting.  He  did  not  hear  any  shooting.  He  did  open  a 
window  that  afternoon  that  faced  on  to  Pearl  Street.  The  window  that 
he  opened  was  the  fifth  or  sixth  window  from  the  north-west  corner  of 
the  factory — “I  believe  it  was  the  fifth.”  That  would  be  the  middle  win¬ 
dow  of  the  middle  portion  of  the  factory  facing  Pearl  Street,  directly  un¬ 
derneath  the  white  spot  on  the  plan. 

He  knows  both  Pelzer  and  Brenner,  they  worked  in  the  same  room 
with  him.  He  believes  that  Brenner  worked  at  the  fourth  window  from 
the  north-west  corner.  He  believes  that  Pelzer  was  working  at  the  third 
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window  from  the  eastern  end  of  the  building.  He  saw  them  both  working 
on  the  afternoon  of  April  15th,  1920. 

Brenner  he  believes  was  back  of  him  when  he  opened  the  window. 
He  did  not  see  Pelzer  at  that  time. 

Q.  Before  you  opened  it  how  long  did  you  see  him  (Pelzer)  at  his 
work?  A.  I  imagine  I  must  have  seen  him  just  before  the  thing  hap¬ 
pened. 

At  the  time  he  opened  the  window  and  looked  out,  he  did  not  see 
anyone  near  the  window,  “Outside  of  the  fellows  who  was  standing  in 
back.  I  thought  Brenner  was  standing  in  back  of  me  when  I  opened  it.” 

Asked  how  long  he  kept  the  window  open,  he  answered,  “At  best,  it 
would  be  a  minute.  Just  as  fast  as  I  could  open  it  and  close  it.”  (The 
witness  illustrates). 

He  saw  one  man  in  the  street.  He  did  not  know  who  he  was. 

Q.  What  was  he  doing?  A.  Why,  it  seems  he  was  pushing  some 
money  into  the  car,  or  the  box  they  had  got  away  with,  and  he  pushed  it 
into  the  car. 

He  saw  an  automobile.  He  saw  one  gun,  “it  seemed  in  a  man’s  left 
hand.”  It  was  a  revolver  type  of  gun,  he  should  say.  He  was  bare-headed. 
“It  seems  to  me  he  might  have  been — kind  of  a  dark  man.  I  figured  he 
was  clean-shaven.  Five  feet  seven  or  eight  inches,  I  should  imagine.” 

It  is  pretty  hard  for  him  to  estimate  weight.  Witness  weighs  150 
pounds.  The  man  he  saw  seemed  to  be  built  on  the  same  lines  as  himself 
from  the  side. 

Brenner  was  at  his  board  when  the  witness  opened  the  window.  He 
saw  no  one  else  there. 

Q.  Was  there  anybody  else  near  the  window  when  you  opened  it? 
A.  Nobody  but  myself. 

Q.  Yourself  and  the  man  who  was  back  of  you?  A.  Standing 
on  the  floor;  nobody  on  the  bench. 

Q.  Well,  was  there  anybody  on  the  floor,  near  the  board?  A. 
There  might  have  been.  I  couldn’t  say  they  were. 

Q.  Did  you  see  anybody  there?  A.  No,  sir. 

He  saw  Brenner  before  he  jumped  up  because  he  called  his  attention 
to  it.  When  he  put  the  window  down  he  jumped  down.  “I  never  noticed 
anybody.  They  told  me  I  hollered  but  I  don’t  know  whether  I  did  or  not.” 

Q.  Did  you  see  Pelser  when  you  turned  around  to  jump  down?  A. 
No,  sir,  I  didn’t  see  nobody  when  I  turned  around  to  jump  down. 

Q.  Had  Brenner  disappeared  when  you  turned  around  to  jump  down? 
A.  I  don’t  know  whether  he  had  or  not.  He  might  have  been  down  before 
me. 

He  saw  Pelser  after  the  thing  was  all  over.  Pelser  came  over  to  talk 
to  him.  Pelser  did  talk  about  the  shooting  but  he  does  not  remember  what 
he  said. 

Cross-Examination 

(By  Mr.  Katzmann)  Pelser  talked  a  couple  of  minutes.  It  was  after 
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everything  was  over.  It  may  have  been  some  fifteen  or  twenty  minutes 
afterwards.  Pelser  did  not  at  that  time  tell  him  the  number  of  the  regis¬ 
tration  of  the  car. 

Q.  Did  you  hear  what  it  was  that  afternoon?  A.  I  hear  some 
number,  yes,  sir. 

Q.  Do  you  remember  it?  A.  I  don’t  believe  I  do,  sir. 

Q.  Let  me  see  if  I  can  refresh  your  recollection,  was  it  49783?  A. 
I  have  seen  the  number  in  the  papers,  49783,  but  I  couldn’t  say  for  sure 
whether  that  was  the  number  that  he  gave  me.  He  didn’t  give — 

Q.  Whether  he  gave  you  that  number  or  not,  isn’t  it  a  fact  that  he 
told  you  the  number  of  the  car.  A.  No,  sir  .  .  .  He  never  told 

me  the  number  of  the  car. 

He  believes  there  was  a  number  of  a  car  written  down  on  the  board, 
he  thinks  it  was  on  the  board  next  to  him,  but  he  will  not  say  for  sure. 
He  believes  it  was  an  empty  board.  Pie  does  not  know  who  wrote  the 
number  down.  He  did  not  see  it  written  down.  He  does  not  imagine  that 
the  number  is  still  there. 

Q.  Is  it  a  board  that  something  would  naturally  be  erased  from? 
A.  Yes,  sir. 

Q.  There  wouldn’t  be  much  hope  of  finding  there  now?  A.  No, 
sir. 

He  did  see  a  number  on  the  board  some  time  that  afternoon  before 
he  went  home. 

Pelser  worked  at  the  left  hand  window  of  the  trio  of  windows  at  the 
north-east  corner  of  the  building,  which  would  be  the  seventh  window 
from  the  northwest  corner.  He  does  not  believe  that  the  window  that 
Pelser  was  working  at  was  open  three  or  four  inches  that  afternoon.  He 
doesn’t  know  for  sure.  He  did  not  look  at  it.  He  does  not  know  whether 
the  next  window  to  Pelser’s  right,  the  eighth  from  the  north-west  corner 
of  the  building  was  open  three  or  four  inches. 

Before  he  opened  the  window  he  had  heard  no  shooting.  He  opened 
the  window  because  his  attention  was  drawn  by  Brenner.  Brenner  said, 
“There  is  some  shooting  going  on.” 

Q.  Was  it  noisy  in  the  factory?  A.  There  is  a  few  cutting 
machines  right  behind  us.  ...  As  a  rule,  a  cutting  room  is  not  very 
noisy. 

He  does  not  remember  whether  it  was  noisy  at  that  time  or  not. 

Q.  Well,  with  respect  to  the  fifth  window,  the  window  which  you 
say  you  opened,  where  was  the  automobile, — opposite  you,  up  towards  the 
crossing,  or  down  towards  Slater  &  Morrill’s?  A.  He  might  have 
been  up  a  little  towards  the  crossing. 

Q.  On  your  side  of  the  street,  or  roadway?  A.  It  seems  to  me 
he  might  have  been  in  the  middle.  I  don’t  know  which  side. 

Q.  And  what  you  saw  was  a  man  back  to  you  climbing  in  an  auto¬ 
mobile,  wasn’t  it?  A.  I  wouldn’t  say  back  to  me.  Most  of  his  back — 
something  like  that  (illustrating). 

This  man  had  no  hat  on;  he  had  black  hair.  He  could  not  get  very 
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much  of  his  profile.  He  may  have  been  an  inch  or  two  inches  taller  than 
the  witness.  He  did  not  form  any  opinion  as  to  his  age,  nor  as  to  his 
weight. 

Q.  Did  you  get  any  impression  of  a  youngish  figure,  or  middle  age 
figure,  or  an  old  figure?  A.  I  did  not,  sir. 

It  looked  like  a  white  gun  in  his  left  hand. 

Q.  What  did  he  have,  if  he  had  anything,  in  his  right  hand?  A. 
I  don’t  know.  He  seemed  to  be  pushing  something.  ...  It  might  have 
been  a  box,  I  don’t  know  for  sure,  sir. 

He  did  not  see  anybody  get  into  the  automobile.  It  seemed  this  box 
was  being  pushed  into  the  rear  of  the  automobile.  He  did  not  notice  the 
curtains  on  the  car. 

Q.  Your  opening  and  closing  that  window  was  about  the  fastest 
thing  you  ever  did  in  your  life?  A.  I  wouldn’t  say  it  was  the  fastest 
thing  I  ever  did  in  my  life;  it  might  have  been  one  of  them.  .  .  .  Just 
as  quickly  as  I  could  pull  my  head  back  out  of  there. 

He  ducked  to  cover.  He  did  not  see  Brenner  at  that  time.  The  last 
that  he  saw  of  Brenner  was  when  he  (the  witness)  jumped  up  on  the 
bench. 

Q.  Then  he  was  abreast  of  the  bench,  directly  behind  you ;  the  win¬ 
dow  was  there,  and  you  were  in  front  of  it?  A.  It  seemed  that  way 
when  I  jumped.  I  don’t  know  whether  he  took  a  step  to  the  side,  or  not. 

Q.  If  he  (Brenner)  saw  anything  it  was  through  your  legs  when 
you  opened  and  closed  the  window?  A.  I  couldn’t  say.  ...  I  don’t 
know  if  he  took  a  step  to  the  side. 

He  doesn’t  know  whether  there  was  anybody  behind  him,  or  anybody 
to  his  right  or  his  left.  He  does  not  know  whether  there  was  anybody 
down  at  window  number  8  on  the  northeast  corner.  He  did  not  see  any¬ 
one  raise  window  number  8.  He  first  gave  his  story  to  the  State  Police 
a  couple  of  days  after  the  shooting.  The  next  time  was,  he  does  not  re¬ 
member  the  date  maybe  two  months  or  two  months  and  a  half  afterwards, 
when  he  was  shown  some  photographs  at  Slater  &  Morrill’s  by  the  State 
Police.  He  was  first  asked  with  reference  to  Pelser’s  position  at  the  mo¬ 
ment  of  the  shooting  by  Mr.  Callahan  last  Monday,  and  by  Mr.  Moore  this 
morning. 

Q.  I  suppose  you  told  Mr.  Callahan  you  didn’t  know,  just  as  you  told 
on  the  stand?  A.  Yes,  sir. 

Re-direct  Examination 

Q.  (By  Mr.  McAnarney)  When  you  hopped  up  on  the  board  there, 
do  you  recall  how  you  put  your  hands,  in  under  or  on  that  window,  when 
you  raised  it?  A.  I  believe  I  put  them  at  the  bottom. 

The  thing  that  led  him  to  jump  up  and  put  the  window  up  was  that 
Brenner  said,  “There  is  some  shooting  going  on  out  there.” 

Q.  How  came  you  to  jump  for  that  window  to  raise  it?  A.  That 
is  the  one  he  was  looking  out  of. 
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Q.  Then,  he  was  looking  out  of  that  window?  A.  I  think  so. 

The  window  has  opaque  glass. 

Q.  Whether  or  not  that  recalls  to  your  mind  that  the  window  was 
up  a  little?  A.  I  don’t  know  for  sure  myself. 

He  thought  it  was  a  nice  sunny  day.  He  did  not  have  his  own  win¬ 
dow  up.  He  does  not  know  whether  Brenner’s  window  was  up  or  not. 

After  ducking  down  underneath  the  bench,  when  he  came  out  there 
seemed  to  be  a  number  of  men  in  the  northwest  corner  of  the  building — 
that  corner  was  crowded. 

Q.  I  understand  you  to  say  Pelser  came  towards  you  from  your 
right?  A.  He  did,  sir. 

Mr.  Katzmann.  No,  no. 

Mr.  Jeremiah  McAnarney.  Is  that  in  the  record? 

Q.  From  what  direction  did  Pelser  come?  A.  Down  that  way, 

when  I  seen  him. 

Q.  He  was  coming  toward  your  left  hand?  A.  Yes,  sir,  toward 

my  left. 

Q.  His  place  of  work,  if  he  was  in  his  place  of  work,  was  on  your 
right  hand?  A.  Yes. 

He  does  not  recall  anyone  else  getting  on  the  bench  or  ducking,  be¬ 
sides  himself. 


Re-cross  Examination 

Q.  (By  Mr.  Katzmann)  Did  the  gun  you  saw  in  the  left  hand  of 
this  man  look  like  either  of  those  (indicating  Exhibit  28  Colt  Automatic 
Pistol,  and  Exhibit  27  Harrington  &  Richardson  38  calibre  revolver). 
A.  Seemed  as  if  it  was  more  the  color  of  this  (indicating). 

Re-direct  Examination 

(By  Mr.  Callahan)  He  remembers  having  a  talk  with  Mr.  Moore, 
maybe  two  months  ago,  he  isn’t  certain  about  the  date.  There  was  a 
stenographer  present,  she  took  down  what  he  said. 

Q.  Do  you  recall  then  telling  him  all  about  Pelzer? 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

The  Court.  You  claim  that  is  a  story  of  recent  contrivance?  I 
think  it  is  competent. 

Mr.  Katzmann.  I  do  not  make  that  claim,  your  Honor. 

Mr.  Callahan.  Your  line  of  inquiry  was, — what  one  would  infer. 

The  Court.  Then  if  they  do  not  make  that  claim  and  do  not  propose 
to  make  that  claim,  how  is  it  competent? 

Mr.  Callahan.  It  isn’t. 

Mr.  Katzmann.  I  would  be  glad  to  state  for  my  brother’s  benefit 
the  purpose  in  asking  the  date.  It  is  the  same  purpose  as  the  preceding 
witness,  to  show  how  much  time  had  elapsed  between  the  incident  itself 
and  when  he  first  had  it  called  to  his  attention  and  no  other. 

The  Court.  How  is  it  competent,  then? 
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Mr.  Callahan.  It  is  competent  for  that  purpose,  to  show  that  this 
witness  talked  with  somebody,  going  back  two  or  three  months,  instead 
of  last  Saturday,  as  the  record  will  show. 

The  Court.  Well,  I  say  if  that  was  the  purpose  I  will  admit  it,  but 
he  says  that  is  not  the  purpose  and  he  will  not  claim  it  or  argue  it. 

Mr.  Callahan.  He  just  said  now  that  was  the  purpose  of  his  in¬ 
quiry. 

The  Court.  No,  what  I  said  was  this,  that  if  he  was  going  to  claim 
that  this  was  something  new  that  originated  since  the  time  of  the  inter¬ 
view  with  Mr.  Moore  or,  as  the  Supreme  Court  has  called  it,  a  recent  con¬ 
trivance,  I  would  allow  you  to  put  in  conversation  with  Mr.  Moore  even 
prior  to  that  date,  to  wit,  back  in  April,  for  the  purpose  of  showing  that 
it  was  not  a  recent  contrivance,  because  he  has  made  similar  declaration 
two  months  before  he  met  Mr.  Moore,  but  that  is  to  meet  that  theory. 
Now,  he  says,  “I  don’t  rely  on  it  and  I  don’t  claim  anything  of  the  kind.” 

Mr.  Callahan.  Yes,  but  the  record  now  shows  the  first  talk  this 
witness  had  with  anybody  about  this — I  won’t  say  anybody — with  myself, 
and  Mr.  Moore,  was  last  Saturday,  since  Pelzer  testified. 

The  Court.  Why,  didn’t  he  say  about  two  months  ago  he  had  a  talk 
with — 

Mr.  Callahan.  He  said  that  to  me  now,  but  he  did  not  say — 

Mr.  Katzmann.  Gave  the  exact  date. 

The  Court.  That  is  what  I  understood. 

Mr.  Katzmann.  April  10th. 

The  Court.  I  understood  the  sole  purpose  of  that  inquiry  now  is  to 
show  that  his  attention  was  not  called  to  it  from  the  time  of  the  alleged 
shooting  until  two  months  ago  when  he  talked  with  Mr.  Moore. 

Mr.  Callahan.  Well,  if  I  can  have  it  in  the  record  that  this  wit¬ 
ness  talked  with  Mr.  Moore  on  March  21,  1921,  and  in  that  talk  mentioned 
Pelzer,  then  that  is  the  purpose  of  my  inquiry. 

The  Court.  Do  you  object  to  it? 

Mr.  Katzmann.  I  do  not  object  to  the  date,  March  21,  if  Mr.  Cal¬ 
lahan  says  that  is  the  date,  I  will  say  it  is  the  date,  but  I  object  to  what 
the  subject  matter  of  the  talk  was. 

The  Court.  Well,  he  doesn’t  claim  that,  only  that  they  did  have  a 
talk  at  that  time  with  regard  to  Pelzer.  I  think  I  will  allow  that.  Not 
as  a  conversation,  but  as  a  fact. 

Q.  Did  you,  in  your  talk  with  Mr.  Moore,  mention  Pelzer?  A. 
Pelzer’s  name? 

Q.  Yes.  A.  No,  sir. 

Q.  You  did  not?  A.  No,  sir. 

Q.  Did  you  in  your  talk  wtih  Mr.  Moore  mention  Brenner’s  name? 
A.  Outside  of  when  he  asked  me  where  he  lived.  I  told  him  I  didn’t 
know.  I  told  him  where  Pelzer  lived. 

Q.  Well,  he  did  mention  the  name  of  Pelzer?  A.  He  mentioned 
the  name  of  Pelzer,  yes,  sir. 

Q.  Is  that  all  the — was  that  all  you  said  about  Pelzer? 
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Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

Mr.  Callahan.  I  withdraw  the  question. 

Q.  You  gave  Mr.  Moore  the  name  of  Pelzer,  did  you  not,  in  that 
talk  with  him?  A.  After  some  one  of  the  men  that  was  there  men¬ 

tioned  it,  I  gave  him  his  name,  yes,  sir. 

Q.  And  you  also  told  Mr.  Moore  in  what  part  of  the  factory  Pelzer 
worked,  did  you  not? 

Mr.  Katzmann.  One  moment,  if  your  Honor  please. 

The  Court.  Aren’t  you  getting  now  into  the  conversation,  which 
you  didn’t  care  to  do? 

Mr.  Callahan.  I  am  not  asking  for  any  conversation,  I  am  asking 
for  a  specific  fact. 

The  Court.  What  else  is  it  but  conversation  in  regard  to  the  last 
question?  Repeat  it. 

(The  question  is  read.) 

The  Court.  What  is  that  but  part  of  the  conversation? 

Mr.  Callahan.  Part  of  the  conversation,  not  the  conversation,  but 
part  of  the  conversation. 

The  Court.  I  do  not  think  it  is  competent.  I  think  I  have  gone  about 
as  far  as  the  law  will  allow  me  to  go  under  the  circumstances.  I  will  allow 
you  to  make  that  inquiry  with  reference  to  the  fact,  but  I  have  some  doubt 
about  its  competency  further. 

Mr.  Callahan.  Do  I  get  your  Honor’s  ruling,  you  admit  it  or  ex¬ 
clude  it? 

The  Court.  I  said  I  did  not  see  how  I  could  allow  you  to  go  any 
further  than  you  had. 

Mr.  Callahan.  And  the  question  is  to  be  excluded? 

The  Court.  That  is  excluded. 

Mr.  Callahan.  Will  your  Honor  save  me  an  exception? 

The  Court.  I  will. 

In  the  same  conversation  he  mentioned  Brenner  to  Mr.  Moore.  Mr. 
Moore  asked  him  whereabout  Brenner  lived,  and  he  told  him,  in  Chelsea, 
that  was  all  he  could  tell  him. 

Dominic  Constantino  called  on  behalf  of  the  defendants  testified 
as  follows :  He  resides  at  12  Randall  Street,  South  Braintree.  His  occu¬ 
pation  is  that  of  shoe-cutter.  He  is  employed  at  Rice  &  Hutchins  factory 
at  South  Braintree,  and  was  so  employed  on  April  15th,  1920.  He  did  not 
see  any  of  the  shooting.  He  did  hear  the  shooting. 

He  worked  on  the  second  floor  at  the  first  window  on  the  westerly 
side  of  Rice  &  Hutchins  from  Pearl  Street,  facing  the  railroad  crossing. 
Peter  McCullum  worked  next  to  him,  on  the  right,  the  second  window 
from  the  northwest  corner.  Brenner  worked  two  windows  east  of  McCul¬ 
lum,  that  would  be  the  fourth  window  on  the  Pearl  Street  side  of  the  fac¬ 
tory  from  the  northwest  corner. 

Q.  Can  you  show  me  on  the  plan  where  Pelser  works?  A.  He 
works  the  next  window  to  Brenner,  about  here  (indicating  the  eighth 
window  from  the  northwest  corner  of  the  factory). 
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All  of  these  men  were  working  there  the  afternoon  of  April  15th, 
1920. 

After  the  shooting  he  saw  an  automobile  at  about  the  point  opposite 
the  gravel  path  going  into  the  Rice  &  Hutchins  factory,  to  the  west  of  the 
factory  where  the  witness  was  working.  When  the  witness  saw  the  auto¬ 
mobile  he  was  at  his  place,  working. 

Q.  Did  you  see  Pelser  before  the  shooting  that  afternoon?  A. 
Yes,  sir. 

Q.  Where  did  you  see  him?  A.  I  saw  him  right  down  under 
the  bench. 

Q.  You  saw  him  under  the  bench?  A.  Yes. 

Q.  When?  A.  Well,  when  the  shooting  started. 

Q.  When  the  shooting  started.  Do  you  mean  before  the  shooting 
started,  or  while  it  was  going  on  or  afterwards?  A.  While  it  was 
going  on. 

He  saw  Peter  McCullum  get  up  on  to  the  work  bench,  lift  up  the  win¬ 
dow,  look  outside,  and  then  close  the  window  down  again  right  away. 

Q.  For  how  long,  how  much  time  was  it  up  before  he  put  it  down? 
A.  Oh,  he  closed  it  down  as  quick  as  he  could  do  it. 

Then  McCullum  laid  down  under  the  bench,  too. 

Q.  Did  you  see  Pelser  do  anything  else?  A.  He  was  under  the 
bench.  I  saw  Pelser  under  the  bench.  He  saw  Pelser  get  under  the  bench. 

Q.  When  with  reference  to  when  McCullum  had  the  window  open 
did  you  see  Pelser  get  under  the  bench?  A.  It  was  after  McCullum 
shut  the  window  that  all  of  us  got  under  the  bench. 

McCullum,  Brenner,  Pelser  and  the  witness  all  got  under  the  bench. 

Q.  How  long  did  you  remain  under  the  bench?  A.  Oh,  I  should 
say  two  minutes.  .  .  .  About  that.  I  am  not  sure. 

The  witness  got  under  the  bench  at  his  own  place  of  work ;  Pelser  got 
under  the  bench  at  his  place  of  work.  McCullum  got  under  the  bench  at 
his  own  place  and  Brenner  got  under  the  bench  at  his  own  place. 

Q.  You  said  you  remained  under  your  bench  about  two  minutes? 
A.  About  that. 

When  the  witness  got  up,  he  opened  the  window  at  which  he  was 
working.  This  was  the  first  window  on  the  westerly  side  of  the  factory 
from  Pearl  Street.  Pelser  joined  him  at  this  window.  Pelser  came  to  this 
window  from  the  place  where  he  was  working. 

He  saw  the  rear  end  of  the  automobile  and  watched  it  until  it  reached 
the  railroad  crossing.  He  could  only  see  the  rear  end.  He  did  not  watch 
the  car  beyond  the  crossing.  He  turned  around  and  spoke  to  his  fellow 
workers  about  what  happened.  He  then  saw  Pelser  at  the  corner  win¬ 
dow.  They  all  then  ran  down  to  the  northeasterly  corner  and  got  on  the 
bench  to  see  the  man  who  lay  on  the  side-walk. 

Q.  Now,  going  back  for  a  moment,  Mr.  Witness.  When  Pelser  was 
standing  at  this  window  that  you  described,  namely  the  first  window  on 
the  northerly  side  or  the  Pearl  Street  side  of  the  Rice  &  Hutchins  factory, 
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did  you  see  him  do  anything?  A.  I  heard  him  say, — I  heard  him  hol¬ 
ler. 

Q.  Now  what  he  said.  Did  you  see  him  do  anything?  A.  No. 

Q.  You  did  not  see  him.  Did  you  at  any  time  see  a  number  on  a 
block  or  a  number  written  some  place?  A.  I  did  not  see  it. 

Q.  Well,  have  you  heard  Pelser  talk  about  the  shooting?  A. 
Well,  after  that. 

Q.  And  when?  A.  Oh,  about  ten  or  fifteen  minutes  afterwards. 

Q.  That  same  day?  A.  That  same  day. 

At  the  first  window  on  the  northwest  corner  of  the  factory  on  Pearl 
Street,  he  heard  Pelser  holler  out  “Get  the  number.” 

Q.  What  else  did  you  hear  him  say?  A.  That  is  all. 

Q.  Did  you  hear  him  later  talk  about  the  shooting?  A.  I  think 
I  did,  but  I  am  not  sure. 

Q.  That  day?  A.  Yes,  sir. 

Q.  Where  was  he  when  he  was  talking?  A.  Well,  we  were,  I 
think  we  were  near  McCullum’s  place. 

Q.  McCullum.  Who  was  there?  A.  Pelser  and  McCullum  and 
Brenner  and  others.  I  don’t  remember  their  names. 

Q.  Were  you  there?  A.  Yes,  sir. 

Q.  What  did  you  hear  Pelser  say?  A.  Well,  I  heard  him  say 
that  he  did  not  see  anybody.  .  .  .  That  is  all. 

Q.  Is  that  all  you  recollect  that  you  heard  him  say?  A.  Yes, 
sir. 

Q.  Did  you  hear  him  say,  “I  did  not  see  any  of  the  men,  but  I  got 
the  number  of  the  car?”  A.  Yes,  sir. 

Direct  Examination 

(By  Mr.  Jeremiah  McAnarney)  There  were  only  three  men  working 
at  the  Pearl  Street  end  of  the  room,  McCullum,  Brenner  and  Pelser. 

Cross  Examination 

(By  Mr.  Katzmann)  McCullum  worked,  “I  judge  more  or  less  the 
third  window.  He  was  nearest  the  third  window,  so  I  say  the  third 
window. 

Q.  Well,  where  did  he  work?  A.  Well,  he  worked  between  the 
second  window  and  the  third  window.  Maybe  he  worked  near  the  second 
window. 

After  the  shooting  and  after  the  automobile  had  gone  when  the  wit¬ 
ness  with  others  went  to  the  northeast  corner  of  the  Pearl  Street  end  of 
the  factory  building,  they  went  to  the  last  window  on  the  east  side  facing 
Pearl  Street.  There  was  no  one  working  at  the  window.  Pelser  worked 
at  the  next  window  to  the  west.  The  window  was  not  raised  at  the  time 
they  went  there.  They  raised  the  last  window,  the  ninth  window  on  the 
extreme  northeast  end.  He  cannot  tell  how  many  shots  he  heard  before 
he  saw  McCullum  move. 
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Q.  Did  McCullum  tell  you  that  he  had  heard  the  shots  ?  A.  Yes. 

Q.  When  it  was  all  over  he  told  you  he  heard  the  shots,  didn’t  he? 
A.  Yes. 

He  doesn’t  remember  how  many  shots  McCullum  told  him  he  heard. 
He  doesn’t  remember  how  many  shots  Brenner  or  Pelser  told  him  they 
heard. 

Q.  Well,  McCullum  heard  them  just  the  same  as  the  other  two,  didn’t 
he?  He  told  you  so  that  day?  A.  He  told  me  he  heard  a  number  of 
shots. 

He  (McCullum)  did  not  give  the  number  to  the  witness. 

He  did  not  look  at  any  of  the  windows  in  the  northeast  corner,  any 
of  the  last  three  windows  to  the  east,  previous  to  the  shooting  that  after¬ 
noon.  He  does  not  know  what  their  condition  was  at  the  moment  of  the 
shooting. 

Q.  Whom  did  you  notice  move  first,  McCullum,  Pelser,  or  Brenner? 
A.  McCullum.  ...  He  moved  to  the  next  window  and  he  raised  that 
up.  .  .  .  The  next  window  toward  Brenner. 

Q.  Then  he  did  not  go  down  to  Brenner’s  window,  did  he?  A.  I 
should  say  that  window  was  nearer  to  Brenner  than  it  was  to  him. 

Q.  Point  out  the  window  you  say  he  raised?  A.  I  couldn’t  tell 
exactly,  but  I  think  it  is  one  of  these  windows  here.  ...  He  opened  the 
window  next  to  Brenner. 

Q.  Pretty  hard  to  tell  about  those  windows  on  that  afternoon,  isn’t 
it?  A.  It  wasn’t  when  I  was  there. 

Q.  When  this  shooting  was  going  on  and  the  thing  that  was  least 
in  your  mind,  wasn’t  it,  was  the  exact  window  anybody  went  to?  You 
were  not  paying  any  attention  when  the  shooting  was  going  on  to  what 
window  anybody  went  to,  were  you?  A.  No. 

Q.  Your  only  concern  was  to  get  to  a  place  of  cover,  wasn’t  it? 
A.  Exactly. 

Q.  And  your  place  of  hiding  was  under  the  bench ;  and  then  did  you 
look  around? 

The  Court.  Did  he  answer  that? 

Mr.  Katzman.  He  said  “Yes.”  He  nodded  “Yes.” 

The  Court.  Speak  up,  please.  They  can’t  hear. 

Mr.  Katzmann.  I  am  raising  my  voice,  Mr.  Witness,  solely  for  the 
purpose  of  encouraging  you  to  raise  yours.  You  see  we  have  trouble  in 
hearing  you  and  we  want  to  hear  what  you  have  to  say. 

Q.  Did  you  have  to  stoop  down  to  get  under  the  bench  ?  A.  Just 
to  lay  down,  bend  down. 

Q.  Was  the  floor  of  the  bench  over  your  head?  A.  Yes,  sir. 

Q.  Which  way  were  you  facing  when  you  were  down  under  the 
bench?  A.  Facing  the  corner. 

Q.  What  corner?  A.  The  corner  here  (indicating). 

Q.  Facing  the  northeast  corner?  A.  Yes,  sir. 

Q.  Who  opened  the  window  in  the  northwest  corner?  A.  I  don’t 
remember. 
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There  was  a  shelf  underneath  the  entire  bench  that  prevented  actual¬ 
ly  getting  under  the  bench.  He  could  not  actually  get  under  the  bench. 
He  lay  alongside  of  and  behind  the  bench.  No  one  got  under  the  bench. 

Q.  When  with  respect  to  the  time  he  (McCullum)  opened  the  win¬ 
dow  did  you  get  down  behind  the  bench?  A.  After  he  jumped  down 
from  the  bench.  I  asked  him,  “What  is  the  matter?”  He  told  me  it  was 
shooting  outside. 

Q.  Did  he  tell  you  he  had  seen  the  shooting?  A.  No. 

Q.  Did  he  tell  you  what  he  had  seen?  A.  He  was  too  excited. 

Q.  Did  Brenner  tell  you  what  he  had  seen?  A.  Afterwards. 

Q.  What  did  he  (Brenner)  say  that  he  had  seen?  A.  He  said 
he  did  not  see  anybody. 

Q.  He  said  he  did  not  see  anybody?  And  did  Mr.  Brenner  tell  you 
whether  the  window  was  open  or  not  before  McCullum —  A.  I  wish 
to  correct  the  first  question.  He  did  not  say  that  directly  to  me,  but  we 
were  all  asking  each  other  what  we  saw. 

Q.  You  heard  Brenner  say  that  he  did  not  see  anybody?  A. 
Pelser  did  not. 

Q.  I  asked  you  about  Brenner.  A.  Brenner? 

Q.  Yes.  A.  I  do  not  remember  him  saying  anything. 

Q.  Did  you  misunderstand  my  question?  A.  Yes,  sir. 

Q.  Pelser  told  you  he  did  not  see  anybody?  A.  He  did  not  tell 

me. 

Q.  He  told  somebody  in  your  presence?  A.  We  were  all  talking 
together  about  what  was  going  on. 

Q.  You  understood,  did  you  not,  from  what  Pelser  said  that,  as  you 
say  he  said  it,  that  he  had  not  seen  anything?  A.  Yes,  sir. 

Q.  You  understood  further  from  what  he  said  that  when  he  got  the 
number  it  was  going  up  toward  the  crossing?  A.  Yes. 

Q.  Did  Pelser  tell  you  if  he  had  not  seen  anything  and  had  not  looked 
out  any  window  why  he  got  under  a  bench?  A.  He  did  not  tell  me 
that.  He  told  all  of  us,  while  we  were  there. 

Q.  I  don’t  mean  it  in  the  sense  he  told  you  personally,  but  did  he 
tell  anybody  in  your  presence  why  he  got  under  a  bench  if  he  hadn’t  seen 
anthing?  A.  I  suppose — 

Q.  No,  not  suppose.  What  did  you  hear  him  say  in  that  respect,  if 
you  heard  him  say  anything?  A.  I  did  not  hear  him  say  why  he  got 
under  the  bench. 

He  heard  Pelser  holler  that  afternoon,  “Get  the  number.”  He  thinks 
that  he  heard  the  number  repeated  among  the  group  of  men  after  the 
automobile  passed  out  of  sight. 

Q.  Would  you  remember  the  number  if  you  heard  it?  Let  me 
try.  49783.  Did  you  hear  that?  A.  I  don’t  remember. 

He  saw  Pelser  write  the  number  on  the  board.  He  did  not  see  the 
number  itself.  It  was  written  down  about  the  second  window  from  the 
northwest  corner.  He  thinks  it  was  on  McCullum’s  bench. 
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Pelser  looked  out  of  the  first  window  on  the  west  side  facing  the  rail¬ 
road  track  after  the  automobile  started  speeding  away. 

He  was  never  asked  previous  to  the  trial  as  to  where  Pelser  was  at 
the  time  the  shooting  was  going  on.  He  became  interested  after  reading 
the  Pelser  testimony,  the  day  after  Pelser  testified,  and  he  then  volun¬ 
teered  to  the  Defense  Committee. 

Q.  Between  that  Saturday  noon  of  this  month  and  the  afternoon  of 
April  15th,  1920,  have  you  ever  thought  of  where  Pelser  was  at  the  mo¬ 
ment  of  the  shooting?  A.  Not  until  I  read  his  testimony,  but — 

Q.  That  is,  you  haven’t  ever  thought  of  it  between  those  dates, 
where  he  was?  A.  Yes,  sir. 

Q.  When  have  you  thought  of  it?  A.  Oh,  I  always  thought.  I 
worked  there  so  long. 

Q.  You  always  thought  where  he  was?  Where  was  he  at  four 
o’clock  that  afternoon?  A.  He  was  at  his  place  for  working. 

Q.  Where  was  he  at  four  o’clock  on  the  afternoon  of  April  18,  1920? 
A.  I  don’t  know. 

Q.  Where  was  he  at  three  o’clock  on  the  afternoon  of  April  16th. 
A.  I  do  not  know. 

Q.  Where  was  he  at  three  o’clock  on  the  afternoon  of  April  23rd? 
A.  I  can’t  keep  track  of  a  man. 

Q.  April  30th.  April  30th,  where  was  he  on  the  afternoon  of  April 
30th  at  three  o’clock  in  the  afternoon?  A.  I  think  you  think  I  am  a 
fortune  teller. 

Q.  Well,  never  mind  what  I  think.  I  am  asking  you  to  answer  that 
question.  I  mean  where  was  he  at  three  o’clock  on  the  afternoon  of  April 
30th?  A.  I  don’t  know. 

Q.  When  did  he  quit  the  job?  A.  I  don’t  know,  because  I  wasn’t 
there  then. 

Q.  When  did  you  quit?  A.  I  didn’t  quit,  but  they  sent  me  over 
to  the  other  factory,  in  the  same  concern. 

Q.  You  are  working  for  them  steadily  since?  A.  Yes,  sir. 

Q.  When  did  they  send  you  over  to  the  other  factory?  A.  I  do 
not  remember  exactly  when. 

Q.  Where  were  you  at  half  past  two  in  the  afternoon  of  April  29th? 
A.  I  don’t  know. 

Q.  Where  was  Pelzer?  A.  Oh,  I  do  not  know. 

Q.  Where  was  Pelzer  August  2nd,  1920,  at  one  o’clock  in  the  after¬ 
noon?  A.  I  don’t  know. 

Q.  What  day  of  the  week  was  it?  A.  I  don’t  know. 

Q.  What  day  of  the  week  was  it  that  the  shooting  occurred?  A. 
It  was  on  Thursday,  April  15th. 

Q.  Was  Thursday  the  15th  day  of  April?  A.  Yes,  sir. 

Q.  Did  you  make  a  note  of  it?  A.  Why  such  a  terrible  crime, 
why  wouldn’t  I. 

Q.  Well,  did  you?  A.  Certainly,  I  did. 

Q.  Where  did  you  make  the  note?  A.  Well,  I  couldn’t  forget  it. 
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Q.  Where  did  you  make  a  note,  the  question  is?  A.  I  did  not 
make  any  note,  but  I — . 

Q.  You  did  not  make  any  note?  A.  No.  But  I  read  in  the  papers 
so  much  about  the  case  that  I  could  not  help  but  remember  that. 

Q.  What  day  were  these  men,  these  two  defendants  arrested  ?  A. 

I  do  not  remember. 

Q.  Where  were  they  arrested?  A.  In  Brockton. 

Q.  What  time  of  day?  A.  I  do  not  remember  the  time. 

Q.  Did  you  know  either  of  these  two  defendants?  A.  No. 

From  his  window  he  can  see,  maybe,  to  the  middle  of  the  railroad 
crossing. 

He  thinks  that  it  was  cold  on  April  15th,  1920,  because  all  the  win¬ 
dows  were  down.  There  was  only  one  window  that  was  up  three  or  four 
inches,  this  was  the  window  facing  Pearl  Street.  It  could  not  be  closed 
clear  down.  He  does  not  know  when  it  got  out  of  order. 

Q.  Brenner  did  not  work  in  front  of  it,  did  he?  A.  No,  he 
worked  aside  of  there. 

Q.  Which  side?  A.  Near  the  railroad  side. 

Q.  Can  you  point  out  that  window?  A.  Well,  I  wouldn’t  say  for 
sure,  but  I  think  it  was  that  window  here  (indicating  the  sixth  window 
from  the  west  corner) . 

He  thinks  there  are  nine  windows  facing  Pearl  Street,  but  is  not 
sure.  He  has  seen  pictures  showing  the  windows  facing  Pearl  Street.  On 
the  Saturday  that  he  visited  the  Committee  he  remained  there  a  matter 
of  five  or  ten  minutes.  A  day  or  two  afterwards  he  visited  Mr.  Moore 
and  remained  fifteen  or  twenty  minutes. 

Q.  When  next  after  the  day  of  the  shooting  did  you  bring  your  mem¬ 
ory  back  to  where  Pelser  was  at  the  moment  of  the  shooting?  A.  I 
never  thought  of  it  till  after  I  read  his  testimony. 

Q.  So  that  fourteen  months  went  by  before  you  gave  any  thought 
to  where  Pelser  was  and  then  you  remember  instantly  where  he  was? 
A.  I  could  not  help  it. 

Pelser  was  at  his  place  of  work,  working  when  McCullum  opened  the 
window  that  he  (the  witness)  has  described  as  being  opened  by  McCullum. 

Q.  That  was  after  the  shots  were  fired,  wasn’t  it?  A.  No,  it 
was  before. 

Q.  Why,  Mr..  McCullum  did  not  open  the  window  before  the  shots 
were  fired,  did  he?  A.  Oh,  well,  after  the  few  shots. 

Q.  Had  there  been  any  shots  fired?  A.  Oh,  one  or  two,  I  think, 
but  I  don’t  remember  ....  I  can’t  tell  how  many. 

Q.  Where  was  Brenner  when  McCullum  opened  the  window?  A. 
He  was  working. 

Q.  He  was  not  looking  out  the  window,  was  he?  A.  Well — 

Q.  Was  he  looking  out  the  window?  A.  No. 

Q.  Did  you  hear  anybody  call  McCullum?  A.  I  do  not  remember. 

Q.  How  near  to  McCullum  were  you  at  work?  A.  Well,  I  should 
say  ten  feet. 
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Q.  Ten?  A.  Or  eight,  between  eight  and  ten. 

Q.  Do  you  know  what  made  McCullum  go  over  to  that  window? 
Was  it  in  response  to  any  call  from  anybody?  A.  No. 

Q.  You  are  sure  of  that?  A.  I  don’t  remember. 

Q.  You  don’t  remember?  A.  I  don’t  remember. 

Q.  Brenner  did  not  call  out  to  McCullum,  did  he? 

Mr.  Jeremiah  McAnarney.  Just  a  minute,  I  object. 

Q.  Did  Brenner  call  out  to  McCullum?  A.  I  do  not  know. 

Q.  You  did  not  hear  him,  did  you?  A.  I  do  not  remember  hear¬ 
ing  him. 

He  heard  the  shots,  stopped  work,  listened.  He  turned  around  to  the 
Pearl  Street  window.  McCullum  got  on  a  bench  and  opened  a  window 
further  down  from  where  he  was  working,  he  should  say  not  more  than 
two  windows  down.  Brenner  was  standing  by  his  board  when  McCullum 
got  on  the  bench. 

Q.  Did  you  see  Brenner  do  this  (indicating),  and  look  down  through 
the  window?  A.  No,  sir. 

He  was  looking  at  Brenner  when  McCullum  got  on  the  bench.  Pelser 
was  not  there  then.  He  does  not  know  where  Pelser  was. 

Q.  Then  for  aught  you  know  Pelser  may  have  raised  the  window  in 
front  of  where  he  was  working  and  looking  out  himself?  A.  I  don’t 
think  so. 

Q.  I  asked  you  if  you  knew?  A.  It  was  one  window  open,  I 
know  of. 

Q.  One  window  open  you  know  of,  and  the  one  you  know  of  is  not 
the  Pelser  window  down  from  the  west  corner,  is  it?  A.  No. 

He  does  not  know  whether  window  number  eight  from  the  northwest 
corner  was  open  when  the  shooting  was  going  on,  or  not.  All  that  he 
knows  is  that  a  window,  some  window  up  here  (indicating)  was  opened 
by  McCullum.  He  does  not  know  where  Pelser  was  at  that  moment.  He 
did  see  Pelser  lying  down  behind  the  bench. 

After  the  witness  lay  down  behind  the  bench  he  saw  McCullum  to 
his  right  also  behind  the  bench,  Brenner  further  on  to  the  right,  while 
Pelser  was  further  down  the  line  about  ten  feet  from  Brenner,  likewise  be¬ 
hind  the  bench. 

Before  McCullum  started  for  the  window  he  (the  witness)  heard 
shots. 

Q.  Now,  as  McCullum  went  down  to  the  window  to  open  it,  did  you 
hear  shots?  A.  Well,  I  might  have  ....  I  don’t  remember. 

Q.  You  won’t  say  there  wasn’t  a  shot  fired  then,  will  you?  A. 
May  have. 

Q.  There  was  a  shot  fired  in  the  interval,  wasn’t  there,  that  McCul¬ 
lum  went  down  to  open  that  window  and  before  he  got  to  the  window 
and  before  he  opened  it?  A.  Was  what? 

Q.  There  was  a  shot  fired,  wasn’t  there,  in  that  interval?  A.  I 
don’t  remember,  I  can’t  say. 
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Q.  Have  you  talked  with  McCullum  about  his  testimony  at  all? 
A.  No. 

Q.  Will  you  say,  Mr.  Witness,  that  in  the  interval  that  elapsed  while 
McCullum  was  going  to  open  the  window  and  before  he  opened  the  window, 
that  there  was  not  one  more  shot  fired?  A.  I  can’t  say. 

Re-direct  Examination 

(By  Mr.  Callahan)  He  thinks  he  read  Mr.  Pelser’s  testimony  in  the 
Boston  Globe  in  consequence  of  which  he  went  to  Boston  to  see  the  Com¬ 
mittee.  When  he  was  behind  the  bench,  hiding,  he  was  facing  to  the  east 
and  he  saw  Pelser  behind  the  bench  where  he  was  working,  hiding.  He 
would  give  the  approximate  time  that  he  (the  witness)  was  behind  the 
bench  as  a  minute.  Pelser  was  behind  the  bench  and  in  his  sight  all  of  that 
time. 

Barbara  Liscomb  called  on  behalf  of  the  defendants,  testified  as  fol¬ 
lows:  She  resides  at  Northeast  Harbor,  Maine.  On  April  15th,  1920  she 
was  working  at  the  Rice  &  Hutchins  factory  in  the  treeing  room  on  the 
third  floor,  counting  the  basement  as  one  floor.  She  was  about  in  the  mid¬ 
dle  of  the  building,  facing  the  railroad  track.  Her  attention  was  first 
attracted  to  the  shooting  by  some  one  facing  her  saying  a  man  had  been 
shot.  She  immediately  went  to  the  second  window  facing  Pearl  Street 
which  was  opened.  “I  saw  two  men  lying  on  the  ground,  and  one  man, 
a  short  dark  man,  standing  on  the  ground,  facing  me,  with  his  head  up, 
holding  a  revolver  in  his  hands.” 

Q.  Did  you  get  a  clear  view  of  his  features  and  his  face?  A. 
Yes,  sir,  I  would  always  remember  his  face. 

She  did  not  see  the  automobile  when  it  went  away.  “I  imagine  I  was 
at  the  window  about  two  seconds.” 

This  man  had  a  revolver.  “He  was  holding  it,  pointing  it  toward  the 
factory,  toward  the  window  which  I  was  looking  out  of.” 

Q.  What  did  you  do  then?  A.  I  sort  of  fainted  away. 

Later  she  was  taken  to  see  some  men.  She  was  first  taken  to  Brain¬ 
tree. 

Q.  How  soon  was  that  after  the  shooting?  A.  Well,  I  really  do 
not  know,  but  I  think  it  was  about  four  or  five  days  after,  this  last  time. 

Q.  Did  you  later,  after  the  arrest  of  these  men, — were  you  taken  to 
the  Brockton  Police  Station?  A.  Yes.  She  does  not  know  who  went 
with  her.  She  doesn’t  know  any  of  the  girls  at  the  factory.  She  had 
worked  there  about  three  months.  She  got  through  about  three  weeks 
after  the  shooting.  At  Brockton  Police  Station  she  was  shown  some  men. 

Q.  And  you  have  looked  at  these  men  in  the  dock?  A.  I  have. 

Q.  Are  either  of  the  men  in  the  dock  the  man  you  saw  pointing  the 
revolver  at  your  window?  A.  No,  sir. 

Q.  Are  you  sure  about  that?  A.  I  am  positively  sure. 
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Cross-Examination 

(By  Mr.  Katzmann)  Four  or  five  days  after  the  shooting  she  went 
to  the  South  Braintree  Town  Hall.  She  saw  a  prisoner  there.  A  man 
that  she  saw  here  this  morning,  she  does  not  remember  his  name.  She 
saw  him  in  the  room  out  there.  He  is  of  medium  height,  and  dark  hair, 
dark  eyes. 

Q.  A  little,  dark  haired,  dark  eyes,  a  little  moustache?  A.  I 
don’t  remember. 

He  had  a  full  face.  She  did  not  learn  his  name.  She  did  hear  some¬ 
one  address  him,  but  she  does  not  remember  the  name. 

Q.  Did  anybody  call  him  “Orciani”?  A.  No,  I  really  couldn’t 
remember  the  name. 

Q.  How  tall  was  he?  A.  Well,  perhaps,  he  was  about  as  tall 
as  you  are  or  maybe  half  a  foot  taller  ....  Possibly  ....  I  am  not 
positive  about  him. 

She  was  in  the  presence  of  this  man  about  five  minutes.  She  cannot 
tell  whether  the  man  had  a  moustache,  or  not.  He  did  have  a  full  face,  as 
she  has  said  before.  She  cannot  tell  the  date  when  she  saw  this  man  at  the 
Braintree  Town  Hall.  It  was  not  three  weeks  or  two  weeks  after  the 
shooting.  It  was  less  than  seven  days. 

She  would  say  that  this  was  about  two  weeks  before  she  went  to  the 
Brockton  Police  Station.  She  does  not  remember  who  was  at  the  Braintree 
Town  Hall  with  her.  She  does  remember  that  there  were  two  men  at  the 
Braintree  Town  Hall  with  the  prisoner.  One  man  was  handcuffed  to  him, 
evidently  an  officer.  She  does  not  think  that  this  man  was  dressed 
as  an  officer ;  she  believes  that  he  was  in  civilian  clothes.  As  she 
remembers  that  man  he  was  about  the  same  height  as  the  prisoner  and 
was  dark.  She  doesn’t  remember  whether  he  had  any  moustache,  or  not. 
He  wore  a  dark  suit,  she  does  not  remember  the  kind  of  hat.  The  prisoner 
had  on  a  soft  hat. 

She  was  at  the  second  window  on  Pearl  Street  from  the  northwest 
corner. 

Q.  Now,  as  you  came  to  the  window  and  looked  out  and  down,  did 
you  look  down  directly  or  to  your  right  or  to  your  left?  A.  I  think 
I  looked  to  my  left. 

One  of  the  men  was  lying  in  the  gutter,  the  other  was  lying  near  a 
pair  of  horses  and  team  across  the  street.  The  man  lying  in  the  gutter 
was  “up  the  hill,  beyond  the  corner  of  the  building,  perhaps”.  She  cannot 
tell  how  far  beyond  the  corner  of  the  building.  “I  wasn’t  there  long 
enough”. 

Q.  As  you  looked  to  your  left  you  got  some  idea  of  the  distance  he 
was  to  your  left,  didn’t  you?”  A.  Yes,  but — 

Q.  What  is  your  best  recollection?  A.  I  really  couldn’t  tell  you 
anything. 

Q.  Was  it  as  far  to  your  left  as  I  am  now?  A.  No,  I  wouldn’t 
think  he  was  as  far  as  that. 
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Q.  He  wasn’t  as  far  as  that?  As  far  as  this?  A.  About  between 
those  two  chairs. 

Q.  About  between  those  two  chairs?  A.  Yes,  sir. 

Q.  That  being  an  angle  of  about  forty-five  degrees,  wouldn’t  it,  and 
about  ten  or  twelve  feet  to  your  left?  A.  I  believe  so,  yes. 

She  didn’t  notice  who  the  man  was  that  was  lying  at  her  left.  She 
did  not  know  either  the  watchman  or  the  guard. 

Q.  What  was  the  man  doing  who  was  out  in  the  street?  A.  He 
was  standing  facing  me,  holding  the  revolver  ....  Pointed  at  the  window 
I  was  standing  at. 

She  does  not  remember  whether  it  was  a  dark  gun  or  a  bright  one. 
The  man  had  a  cap  on.  He  was  of  dark  complexion.  She  had  no  idea 
about  height. 

Q.  Did  he  have  a  coat  on, — overcoat?  A.  No,  sir.  His  clothing 

was  dark,  the  color  of  his  cap  was  dark. 

Q.  Then  you  fainted  away?  A.  Yes.  .  .  .  I  didn’t  exactly  faint 
away  ....  I  sort  of  fainted,  about  half  the  way  ....  I  was  helped 
away  from  the  window.  When  I  came  to  it  was  all  over. 

She  did  not  go  back  to  the  window  again.  She  saw  no  automobile. 
She  saw  no  money  boxes. 

Q.  Did  you  see  anybody  other  than  the  two  men  who  were  prostrate 
on  the  ground  and  the  man  with  the  revolver?  A.  I  saw  a  man  with 
a  wagon  and  two  horses. 

Q.  Where  was  the  man  who  was  prostrate  on  that  side  of  the  street 
with  reference  to  the  horses  and  the  team?  A.  He  was  lying  right 
near  the  team. 

Q.  Where  was  that  team  with  respect  to  where  the  restaurant  was? 
A.  I  should  imagine  it  would  be  about  down  here  (indicating  the 
south  side  of  Pearl  Street). 

(The  court  here  adjourned  until  the  next  day) 

She  remembers  that  there  was  a  pile  of  bricks  on  the  opposite  side  of 
Pearl  Street,  from  the  Rice  &  Hutchins  factory,  but  she  does  not  know 
whether  they  were  directly  opposite  the  window  where  she  was  or  not. 
She  cannot  tell  whether  the  man  that  she  saw  came  from  behind  that  pile 
of  bricks  or  not.  All  that  she  can  tell  is  that  she  saw  him  in  the  street. 

Q.  And  if  there  were  a  man  behind  that  pile  of  bricks,  you  are  not 
saying  this  is  not  the  man,  are  you?  A.  No,  sir. 

Her  description  of  the  man  that  she  saw  is  that  he  was  a  “short,  dark 
man,  medium  height  and  with  a  large  face,  high  cheek  bones,  a  dark  hat 
on”,  no  moustache. 

Q.  When  you  saw  him,  how  much  was  this  cap  pulled  down  on  his 
forehead,  if  pulled  down  at  all?  A.  That  I  couldn’t  say.  His  head  was 
risen  up.  He  was  looking  up  at  me. 

Q.  I  take  it  you  could  not  see  any  of  his  hair,  could  you  ?  A.  No. 

Q.  And  in  fact  your  glance  was  so  hasty  a  one  you  could  not  take  in 
such  detail  as  that,  could  you? 

Mr.  Jeremiah  McAnarney.  Wait  just  a  moment.  I  object. 
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Q.  Was  your  glance  so  hasty  you  could  not  take  in  such  minor  de¬ 
tail  as  that?  A.  Well,  I  just  looked  at  the  face. 

Q.  No,  but  was  your  glance  so  hasty  at  the  man  you  could  not  take 
in  such  details  as  the  color  of  the  hair?  A.  No,  I  do  not  think  so. 

Q.  You  think  you  could  have  but  you  did  not  take  it  in,  did  you? 
A.  Not  that  I  remember  now. 

She  had  to  turn  her  head  down  to  see  the  two  men  on  the  ground. 
She  did  not  look  up  towards  the  track  (railroad  crossing). 

Q.  Well,  you  looked  to  the  left,  didn’t  you?  A.  No,  sir,  I  looked 
to  my  right. 

Q.  And  when  you  said  yesterday  afternoon  you  looked  to  your  left 
and  saw  one  body  and  to  your  right  across  the  street  and  saw  the  other, 
you  meant  it,  didn’t  you?  A.  I  admit  I  said  it,  but  I  made  a  mistake. 

Q.  Did  you  mean  to  say  what  you  did  say?  A.  No,  sir. 

Q.  When  did  you  realize  you  made  a  mistake?  A.  After  I  went 
home  last  night,  when  I  was  thinking  it  over. 

Re-direct  Examination 

Q.  (By  Mr.  McAnarney)  You  are  in  the  window.  You  are  look¬ 
ing  on  a  line  across  the  street  to  where  the  men  were  working  on  that 
cellar.  Now,  as  you  looked  out  the  window  was  the  body  of  Berardelli  to 
your  left  hand  or  to  your  right-hand,  as  you  looked?  A.  I  do  not  re¬ 
call  whether  it  was — 

Q.  The  man  you  looked  at,  where  was  he  with  reference  to  the  win¬ 
dow?  A.  As  I  remember,  he  was  standing  possibly  opposite  the 
window. 

She  doesn’t  recall  how  this  man  had  his  cap. 

Q.  Well,  when  he  tipped  his  head  up  you  tipped  your  head  up.  You 
described  how  he  looked.  How  much  of  his  features  did  you  get  when  he 
looked  up  to  your  window?  A.  I  have  got  all  of  his  features. 

She  did  not  see  his  hair  by  reason  of  the  fact  that  he  had  something 
on  his  head.  He  was  a  dark  man. 

Q.  I  understand  you  from  your  now  evidence  that  you  got  a  full 
view  of  his  face?  A.  I  did. 

Q.  Is  there  any  doubt  in  your  mind,  comparing  that  man’s  features 
and  any  man  in  the  dock,  whether  or  not  he  is  the  man  of  either  of  them? 
A.  No,  sir,  there  is  no  doubt  in  my  mind. 

Re-cross  Examination 

Q.  As  I  was  trying  to  read  some  notes  I  caught  you,  I  understood 
you  to  say  that  the  man  whom  you  described  was  possibly  opposite  you? 
A.  Yes,  sir. 

Q.  What  did  you  say  yesterday  about  where  he  was?  A.  I  be¬ 
lieve  I  said  he  was  the  same. 

Q.  Opposite  you?  A.  In  the  middle  of  the  street. 
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Q.  Opposite  you?  A.  I  did  not  say  just  now  that  he  was  opposite 
me. 

Q.  Well,  you  say —  A.  Possibly. 

Q.  Possibly?  A.  Yes,  sir. 

Q.  What  do  you  mean  by  that,  that  you  do  not  know  where  he  was? 

Mr.  Jeremiah  McAnarney.  Pardon  me.  Wait.  You  have  asked 
what  she  meant.  Take  the  answer. 

Q.  What  do  you  mean  by  that,  Mrs.  Liscomb?  A.  I  mean  I  am 
not  positive  he  was  opposite  me. 

Nicola  Gatti  called  on  behalf  of  the  defendants,  testified  as  follows : 
(Through  an  interpreter) 

He  resides  at  West  Quincy,  Massachusetts.  On  April  15th,  1920  he 
was  working  for  the  N.  Y.  N.  H.  &  H.  Railroad  at  South  Braintree. 
He  was  employed  as  a  section  hand  right  back  of  the  gate,  to  the  north 
and  west  of  the  railroad  crossing,  and  southwest  of  the  gate-man’s  shanty. 
He  was  working  about  25  or  30  feet  away  from  the  gate-man’s  shanty.  He 
heard  shots  and  he  ran  right  away  toward  the  factory  where  he  heard  the 
shots.  He  stopped  about  midway  between  the  factory  and  the  shanty. 

(The  witness  indicates  on  a  map  that  he  stopped  near  a  building 
called  the  “iron-covered  garage”  as  same  appears  on  the  plan.) 

Q.  Did  anyone  go  with  you  when  you  went  over  there?  A. 
There  were  others  coming,  but  they  were  back,  back,  further  back  from 
me. 

Q.  And  did  the  others  get  over  near  where  you  were?  A.  A  lit¬ 
tle  distance,  not  quite,  but  was  some  little  distance  back. 

He  stopped  sudden  because  the  automobile  was  coming. 

Q.  As  the  automobile  came  up  to  you,  what  did  anyone  in  the  auto¬ 
mobile  do,  if  anything?  A.  Well,  there  were  two  in  the  front  of  the 
automobile  and  one  of  the  two  had  the  gun  like  that  (indicating). 

This  man  fired  a  shot  in  the  direction  of  the  witness. 

The  witness  was  between  the  east  and  west  railroad  gates  on  Pearl 
Street. 

Q.  Now,  did  you  see  him  fire  more  than  one  shot?  A.  At  that 
time  there  was  one  shot  fired  and  after  they  passed  the  gates  there  was 
other  shots  fired  that  I  heard. 

He  saw  three  men  distinctly  in  the  automobile.  In  his  judgment 
there  were  four  or  five  men  in  the  automobile,  not  more  than  five. 

The  one  that  was  driving  the  automobile  was  a  young  looking  man, 
very  slim,  and  light  complexioned — somewhat  light  complexioned.  He  did 
not  have  any  moustache.  He  thinks,  he  had  a  hat  on.  It  was  not  a  white 
hat,  it  was  more  a  dark  hat. 

Q.  Just  where  was  the  man  who  fired  the  shot?  Where  was  he  in 
the  auto  ?  A.  He  was  back  of  the  front  seat. 

This  man  was  a  young  looking  fellow  about  the  same  age  as  the  other 
and  he  was  slim  and  somewhat  light  complexioned.  The  man  shooting 
did  not  have  a  moustache. 
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There  were  two  men  in  the  front  seat.  “The  man  that  was  sitting 
aside  of  the  driver,  he  was  somewhat  round  face,  thickset  fellow,  and 
somewhat  brown  color. 

Q.  Would  you  call  him  a  light  complected  man  or  a  dark  complected 
man?  A.  No.  I  said  he  was  rather  dark. 

He  did  not  have  a  moustache.  He  was  wearing  a  cap. 

Q.  What  color?  A.  Precisely,  I  cannot  say.  I  took  more  notice 
about  his  features  than  I  did  of  the  cap,  but  the  cap  was  dark  color. 

He  knew  Nicola  Sacco  between  1912  and  1913  when  he  lived  at  Mil¬ 
ford,  Massachusetts.  He  has  seen  Sacco  since;  he  saw  him  in  Milford 
about  eight  years  ago. 

Q.  Was  Nicola  Sacco  any  of  the  men  you  saw  in  the  automobile? 
A.  No,  sir. 

Q.  Was  the  other  defendant  in  the  dock  either  of  the  men  you  saw  in 
the  automobile?  A.  No,  sir.  There  is  quite  a  lot  of  difference. 

His  regular  trade  is  that  of  stone  cutter.  On  April  15th,  1920,  he 
was  working  for  the  N.  Y.  N.  H.  &  H.  Railroad  as  a  section  hand  because 
the  stone  cutters  were  on  strike.  He  had  been  working  in  Quincy;  he  is 
now  working  at  Chester,  Mass.  He  thinks  that  in  the  gang  he  was  working 
with  that  day  at  South  Braintree  there  were  about  fifteen  or  sixteen  men. 
He  was  never  interviewed  by  any  police  officer  of  any  kind.  He  was  with¬ 
in  four  or  five  feet  of  the  automobile,  not  more  than  that,  as  it  went  over 
the  railroad  track. 

Cross-Examination 

(By  Mr.  Katzmann)  He  has  been  in  this  country  twenty-one  years. 

Q.  You  speak  English  all  right,  don’t  you?  A.  No  I  don’t.  I 
do  not  speak  English.  If  I  could  I  would  speak  to  you  in  English.  At  my 
trade,  I  understand  something. 

The  boss  that  day  was  an  Italian;  he  does  not  remember  his  name. 
At  the  time  he  was  working  about  thirty  feet  from  the  south  line  of  the 
railroad  crossing. 

Q.  Did  you  say  you  ran  over  in  front  of  this  building,  across  the 
track?  A.  Yes,  I  crossed  the  tracks. 

(A  “X”  and  word  “Gatti”  are  marked  on  plan  where  witness  says  he 
was.) 

He  was  in  the  center  of  the  crossing  between  the  two  gates.  The 
automobile  was  to  his  left  some  four  or  five  feet  when  it  passed  him. 
There  were  curtains  on  the  automobile,  towards  the  back,  but  in  the  front 
part  there  were  none. 

Q.  (By  Mr.  Katzmann)  That  is  supposed  to  be  the  first  floor  plan 
of  an  automobile  (handing  it  to  witness)  ?  A.  Yes. 

Q.  This  is  the  front  seat,  and  these  are  the  front  wheels.  This  is 
the  back  seat  with  the  rear  wheels.  Show  me  where  the  driver  of  that  car 
sat?  A.  Right  there  (indicating  on  the  left  side  of  the  front  seat). 

The  man  that  discharged  the  revolver  at  the  witness  was  not  in  the 
front  seat,  but  he  was  back  of  the  front  seat  on  the  side  of  the  machine, 
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on  the  same  side  of  the  machine  as  the  man  who  drove  the  car.  This  man 
who  discharged  the  revolver  and  the  two  men  in  the  front  seat  were  the 
only  three  men  that  the  witness  got  distinct  views  of.  He  did  not  see  the 
face  of  any  man  on  the  opposite  side  (that  would  be  the  right  hand  side  of 
the  car  as  it  went  up  Pearl  Street)  just  back  of  the  front  seat.  He  does 
not  know  whether  there  was  a  man  seated  there  when  the  car  passed  him, 
or  not,  he  only  saw  the  three  he  has  mentioned.  He  has  said  there  were 
four  or  five  men  but  he  could  not  distinguish  the  faces  of  the  others. 

Q.  Were  there  as  many  curtains  up  on  the  side  of  the  automobile 
that  you  saw  as  there  are  showing  in  Exhibit  10?  A.  I  didn’t  notice. 

Q.  Were  they  fastened  at  the  bottom,  or  were  they  loose?  A.  I 
didn’t  notice  it.  I  noticed  there  wasn’t  any  curtain  in  the  front  part. 

He  saw  the  back  of  the  automobile  after  it  passed  him.  The  glass  was 
in  the  back  curtain  of  the  automobile. 

Q.  You  noticed  that  particularly,  did  you?  A.  Not  very  well, 
because  the  automobile  was  going  fast. 

Q.  Was  it  going  fast  when  it  went  by  you?  A.  When  it  went 
near  me,  the  automobile  slowed  down  in  order  that  the  man  would  raise 
the  gate. 

Q.  Well,  that  was  before  the  automobile  got  to  you,  wasn’t  it?  A. 

Yes. 

It  picked  up  speed  after  the  gates  were  raised.  He  turned  round  and 
watched  the  car  after  it  passed  him. 

Q.  Was  it  then  that  you  saw  that  the  glass  was  in  the  back  curtain? 
A.  Well,  I  didn’t  distinguish  the  glass  in  the  automobile,  whether  it  was 
one  in  it  or  not.  I  could  see  the  form. 

Q.  Was  there  anything  protruding  out  of  the  space  where  the  glass 
should  have  been?  A.  I  didn’t  see  anything. 

He  saw  no  number  plate  on  the  rear  of  the  car.  He  can  read  numbers. 

Q.  Well,  what  did  you  say  about  you  could  not  tell  whether  the  glass 
was  in  or  not,  but  that  you  saw  some  forms  in  there,  what  did  you  mean 
by  that?  A.  Why,  I  didn’t  say  that  I  saw  the  men  in  back?  I  said 
that  I  know  the  first  three  men,  and  you  could  see  that  there  were  two 
other  men  in  the  back,  but  you  couldn’t  tell  their  features  very  well. 

Q.  Do  you  still  wish  to  say  that  you  were  in  the  center  of  the  cross¬ 
ing  on  the  east  side,  where  I  am  pointing,  when  the  automobile  passed  you  ? 
A.  I  was  in  the  center  of  the  two  gates,  that  is,  between  the  two  gates, 
I  was  in  the  center. 

Q.  Between  this  gate  and  this  gate?  A.  Yes,  sir. 

Q.  All  right.  Now,  where  were  you  on  the  width  of  the  crossing? 
You  were  in  the  center ;  now,  where  were  you  with  respect  to  the  side  of 
it?  A.  I  was  in  the  center  of  those  tracks  back  of  the  man  that  was 
taking  care  of  the  gates. 

Q.  The  man  that  tends  the  gates  stands  over  here  at  the  shanty, 
doesn’t  he?  A.  Well,  I  can’t  understand  that  plan. 

Q.  Well,  you  were  back  of  him  towards  Brockton,  do  you  mean? 
A.  Yes. 
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Q.  Well,  then,  you  didn’t  get  up  as  far  as  the  crossing,  did  you? 
A.  Why,  I  got  there — I  got  to  that  point,  but  I  stopped  when  I  saw  the 
automobile  was  coming. 

On  defendants’  Exhibit  19  for  identification,  the  witness  marks  where 
he  stood,  qualifying  his  mark  by  saying:  “Well,  I  say  that  I  was  on  the 
line  of  the  gate  over  there,  but  as  to  how  many  feet  either  way,  or  the 
other  ....  Precisely,  I  can’t  say.” 

He  saw  the  automobile  coming  up  Pearl  Street  from  the  direction  of 
the  factory ;  it  didn’t  stop  but  it  slowed  down  as  the  man  raised  the  gate 
and  then  the  automobile  went  along.  He  did  not  see  anybody  from  the 
back  move  towards  the  front.  While  the  automobile  was  in  his  sight  there 
were  always  two  men  in  the  front  seat. 

He  knew  Sacco  from  1912  up  to  1913.  Pie  did  not  live  near  Sacco  in 
Milford,  he  lived  about  a  half  hour’s  walk  away.  He  never  went  to  see 
Sacco  in  Milford,  he  has  seen  him  on  the  street,  “because,  you  know  the 
Italians,  they  all  talk  together,  and  I  had  seen  him  on  the  street,  we  met 
on  the  street,  and  I  knew  him”. 

He  has  never  met  Ricardo  Orciani.  He  does  not  know  Orciani. 

Q.  How  quickly  did  the  automobile  pick  up  its  speed  after  the  gates 
were  raised?  A.  Well,  I  can’t  say  as  to  the  miles  per  hour,  but  it  was 
going  fast. 

Q.  Did  you  get  only  a  hasty  glance  of  the  occupants  of  the  auto¬ 
mobile?  A.  When  the  automobile  was  passing  by  me,  it  was  not  going 
fast. 

It  was  three  o’clock  in  the  afternoon.  It  was  not  raining,  the  sun  was 
shining. 

Q.  Did  any  train  come  in  from  the  direction  of  Brockton  at  about 
that  time?  A.  Shortly  after — soon  after  the  automobile  went  by,  the 
freight  train  came  along  in  about  half  a  minute. 

He  first  told  the  story  that  he  has  told  on  the  witness  stand  to  Mr. 
Moore  last  Wednesday  night  when  he  came  from  Chester,  Mass. 

Q.  And  between  last  Wednesday  night  and  the  day  of  the  shooting, 
had  you  ever  described  the  occupants  of  that  car  to  anybody?  A.  No, 
sir. 

The  car  was  a  dark  color.  He  did  not  look  at  the  driver’s  necktie,  nor 
at  his  collar. 

Q.  Are  you  certain  that  he  had  a  cap  on?  A.  One  of  them,  it 
appears  to  me  that  he  had  a  hat ;  the  other  one  had  a  cap. 

Q.  Which  one  had  the  hat  and  which  the  cap?  A.  The  one  that 
drove  the  automobile,  it  appeared  to  me  that  he  had  a  hat ;  and  the  other 
one  had  a  cap. 

It  was  the  man  on  the  side  of  the  car  behind  the  driver  that  had  the 

gun. 

Q.  What  kind  of  a  gun,  can  you  tell  us?  A.  Well,  I  can’t  say, 
but  it  was  a  dark  gun. 

The  man  had  the  gun  in  his  right  hand. 
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Mrs.  Jennie  Novelli  called  on  behalf  of  the  defendants  testified  as 
follows :  She  is  a  nurse  and  has  been  for  the  past  ten  years.  Her  husband 
died  three  years  ago.  On  April  15th,  1920,  she  was  employed  as  a  nurse 
by  a  family  named  Weatherbee  at  Braintree,  Massachusetts. 

Q.  Do  you  recall  the  day  of  this  shooting  ....  Whether  or  not  you 
had  occasion  on  that  day  to  be  down  in  the  vicinity  of  Rice  &  Hutchins’ 
factory?  A.  I  was  going  to  make  a  call  on  a  friend  by  the  name  of 
Mrs.  Knipps,  Colbert  Avenue. 

Q.  Do  you  know  whether  her  husband  is  still  living,  or  has  died 
since?  A.  He  is  dead. 

(Colbert  Avenue  lies  to  the  east  of  Rice  &  Hutchins’  factory  and  leads 
off  from  Pearl  Street  to  the  northeast.  The  Knipps  lived  in  a  one-story 
wooden  building  marked  “Day”  on  the  plan.) 

She  walked  by  Washington  Street  to  Pearl  Street  from  Braintree.  It 
was  about  ten  minutes  after  three  o’clock  when  she  turned  east  on  Pearl 
Street  from  Washington  Street.  At  a  point  somewhere  about  150  or  200 
feet  east  of  Washington  Street  on  Pearl  Street,  her  attention  was  attracted 
to  an  automobile.  It  was  a  large  car,  the  top  was  up,  and  it  was  painted 
dark.  This  automobile  was  going  eastward  in  the  same  direction  that  she 
was.  It  was  not  moving  any  faster  than  she  was  walking.  She  observed 
the  man  on  the  right  of  the  front  seat  more  than  she  did  the  driver,  because 
she  thought  she  knew  this  man.  The  car  “was  going  for  some  distance 
alongside  of  me,  and  when  I  got  to  the  cobbler’s  shop  on  the  corner  near  the 
Hampton  House,  it  got  a  little  ahead  of  me,  it  paused,  and  then  went  over 
the  tracks.” 

Q.  Now,  from  a  distance  of  150  to  200  feet  from  Washington  Street 
that  automobile  traveled  along  with  you  until  you  got  to  the  cobbler’s 
shop?  A.  Yes. 

Describing  the  appearance  of  the  driver  of  this  car  she  said:  “1 
only  saw  the  back  of  the  driver.  From  what  I  saw  of  his  hair,  it  was 
light,  and  the  complexion  was  much  fairer  than  the  other  man’s.” 

Q.  In  speaking  of  his  complexion,  was  he  a  light  complected  man 
or  a  dark  complected  man  ?  A.  His  complexion  was  lighter. 

Describing  the  appearance  of  the  man  sitting  to  the  right  of  the 
driver,  she  said  “he  was  a  young  man,  about  the  age  of  thirty,  and  he 
had  dark  hair,  and  he  had  a  dark  complexion.  He  looked  like  a  man 
that  has  to  shave  about  every  day,  of  the  appearance,  I  mean,  as  to  the 
color  of  his  face.” 

His  face  was  dark. 

When  she  last  saw  the  automobile  it  was  down  past  the  first  dwelling 
east  of  the  Slater  &  Morrill  factory. 

Q.  What  was  the  automobile  doing  when  you  last  saw  it?  A.  It 
was  then  getting  ready  to  turn  around. 

She  didn’t  observe  the  automobile  after  that.  She  went  to  her 
friend’s  house. 

Q.  And  what  happened,  so  far  as  your  attention  was  called  to  this 
shooting?  A.  I  saw  some  men  running  past  the  house.  I  took  no 
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notice  at  first,  but  I  saw  them  continuing  running,  so  I  went  out  and 
asked  a  man  what  was  the  trouble. 

She  then  ran  out  up  the  road  to  where  the  man  was  lying  on  the 
ground.  One  of  the  men  was  in  the  road  near  the  side-walk  near  Rice 
&  Hutchins’  factory  about  half  way  between  the  buildings.  She  stepped 
into  the  crowd.  Later  she  was  in  Mr.  Colbert’s  house.  She  went  and 
got  some  water  and  washed  the  man’s  face  off.  He  was  not  alive  at 
that  time. 

The  other  man  wras  lying  on  the  couch  in  the  sitting  room,  he  was 
alive.  This  was  Mr.  Parmenter.  She  remained  with  him  until  the  am¬ 
bulance  came. 

Q.  I  ask  you  now  if  either  of  the  men  in  the  dock  were  either  of 
the  men  you  saw  in  that  automobile?  A.  No,  sir,  they  were  not. 

She  was  interviewed  by  the  police  officers  after  the  shooting.  She 
was  interviewed  by  State  Officer  Scott.  She  was  shown  the  photographs 
purporting  to  be  of  the  defendants.  She  told  this  man  what  her  opinion 
was.  She  was  at  the  Weatherbee  home  at  the  time  he  called.  “I  thought 
it  was  Scott,  that  is  all  I  know”.  She  was  interviewed  about  three  days 
after  the  arrest  by  a  State  detective. 

Her  maiden  name  was  Jennie  Pierce.  She  has  known  both  Mrs. 
Parmenter  and  Mrs.  Berardelli  since  April  15th,  1920. 

Cross-Examination 

(By  Mr.  Katzmann)  She  had  talked  with  some  gentleman  who  she 
understood  was  Mr.  Scott  on  one  occasion  at  Braintree  at  the  home  of 
the  Weatherbees. 

She  did  not  have  a  home  on  Chestnut  Street,  in  Quincy.  She  no 
longer  lives  there.  She  did  not  have  a  talk  with  Mr.  Scott  at  Chestnut 
Street,  Quincy. 

Q.  You  did  say  Saturday  you  saw  the  back  of  the  head  of  the  light 
haired  man?  A.  I  did. 

Q.  That  you  looked  at  the  man  more  than  at  the  driver,  the  man 
who  sat  at  the  right  of  the  driver,  you  said  that?  A.  I  did. 

Q.  Did  you  see  any  more  than,  at  most,  a  profile  of  that  man?  A. 
Yes;  I  had  a  good  look  at  his  face. 

Q.  How  could  you  see  his  face  if  you  could  see  only  the  back  of  the 
head  of  the  driver?  A.  Because  he  was  sitting  sideways;  he  was 
turned  facing  the  driver. 

Q.  How  much  did  you  observe  him?  A.  I  had  a  very  good 
look  at  his  face. 

Q.  How  much  did  you  observe  him,  is  the  question.  A.  I  ob¬ 
served  him  the  whole  length  I  was  walking  with  him. 

Q.  How  long  was  that?  A.  Before  I  got  to  the  bakery  shop 
until  I  got  to  the  cobbler  shop. 

She  observed  this  man  riding  alongside  of  her  in  the  automobile 
from  before  she  got  to  the  bakery  shop  until  she  got  to  the  cobbler’s  shop, 
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a  distance  that  she  estimates  as  about  half  of  the  distance  from  the 
intersection  of  Washington  and  Hancock  Streets  to  the  railroad  crossing. 
The  automobile  was  on  the  left  hand  side  of  the  street,  she  was  on  the 
left  hand  side  of  the  street.  She  did  not  turn  to  see  the  automobile  as 
it  came  abreast  of  her.  The  man  was  sitting  sideways  in  the  car,  almost 
parallel  with  her,  “about  two  yards  ahead”,  when  she  first  saw  him. 
This  remained  the  relative  position  of  herself  and  the  automobile  and  the 
man  in  it  from  the  time  she  first  saw  the  automobile  down  to  the  cob¬ 
bler’s  shop.  At  no  time  did  she  get  abreast  of  the  man  on  the  seat  of  the 
automobile.  She  looked  at  the  man  diagonally,  to  her  right.  Her  view 
was  partly  side  and  partly  from  the  rear  on  the  diagonal.  She  con¬ 
tinued  to  look  at  this  man  all  the  way  down.  “I  was  going  to  speak  to 
him,  and  then  I  noticed  it  was  not  the  man  I  thought  it  was.”  It  took 
her  “three  minutes  surely”  to  notice  he  was  not  the  man  she  thought  he 
was.  She  was  walking  slowly  because  she  had  walked  up  from  Braintree 
and  was  tired. 

She  was  turning  on  to  Colbert  Avenue  opposite  Horace  Colbert’s 
house  when  she  last  saw  the  automobile.  She  was  at  the  cobbler’s  shop 
when  the  automobile  went  ahead  of  her.  She  walked  rapidly  over  the 
railroad  tracks,  she  always  does. 

The  top  of  the  car  was  up  and  it  was  a  dark  color.  She  did  not  get 
the  number.  She  did  not  notice  the  back  of  the  car,  nor  the  glass  in  the 
rear  of  the  car.  She  doesn’t  know  what  car  it  was.  She  has  never  seen 
that  car  since.  She  doesn’t  know  where  it  went  after  she  last  saw  it. 

Q.  You  don’t  know  that  is  the  car  (the  car  involved  in  the  murder), 
do  you?  A.  I  don’t  know.  I  am  only  telling  you  what  I  saw. 

It  was  close  to  ten  minutes  of  three  when  she  turned  the  corner  of 
Washington  and  Pearl  Street  to  go  down  Pearl  Street.  She  left  the  house 
where  she  was  working  shortly  after  two  o’clock.  She  was  at  that  time 
nursing  in  Braintree  on  Washington  Street,  about  a  half  hour’s  walk 
from  South  Braintree  Square.  She  left  this  house  at  two  o’clock,  or 
shortly  after,  she  is  not  positive  about  the  time  she  left.  She  stopped  in 
a  drug  store  on  Washington  Street  in  Braintree — Torey’s  drug  store  down 
in  Braintree,  not  South  Braintree.  She  was  there  only  a  very  few  min¬ 
utes,  not  five  minutes. 

There  were  two  men  in  the  automobile  on  the  front  seat,  no  one 
on  the  back  seat.  She  cannot  tell  about  the  curtains  on  the  car,  she  did 
not  notice  them,  she  was  looking  at  the  men. 

Q.  Well,  if  you  were  looking  from  two  yards  to  the  rear  of  the  peo¬ 
ple  in  the  driver’s  seat,  could  you  have  seen  the  man  on  the  right  if  the 
curtains  were  up  as  far  as  the  back  of  the  front  seat?  A.  Yes,  sir, 
I  could. 

After  examination  of  Exhibit  10,  showing  the  automobile  with  side 
curtains  down  in  position,  she  stated :  “I  saw  the  man ;  I  don’t  know  any¬ 
thing  about  the  curtains”. 

Q.  Do  you  not  know  if  you  were  in  the  position  you  say  you  were 
that  you  could  not  have  seen  that  man  on  the  opposite  side  of  the  car? 
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A.  I  saw  the  men,  I  know  nothing  about  the  curtains,  they  could  not 
have  been  there. 

She  cannot  recollect  the  curtains  at  all. 

She  does  not  remember  whether  there  was,  or  was  not  a  spare  tire 
on  that  car.  She  doesn’t  know  the  make  of  the  car;  it  could  not  have 
been  a  Ford  “because  I  know  that”.  She  knows  a  Dodge;  she  does  not 
know  an  Old’s.  All  that  she  knows  is  that  it  was  larger  than  a  Ford. 

She  knows  Mr.  Hellyer,  employe  of  the  Pinkerton  Detective  Agency. 
She  had  a  talk  with  him  on  more  than  one  occasion. 

Q.  Do  you  remember  having  a  talk  with  him  on  May  8th,  1920? 
A.  I  don’t  remember  the  date. 

It  was  shortly  after  the  arrest  of  the  defendants. 

On  that  occasion  Mr.  Hellyer  showed  her  photographs  of  the  two 
defendants.  She  remembers  that  Mr.  Hellyer  showed  her  three  pho¬ 
tographs,  and  two  of  them  she  supposes  were  of  these  defendants.  She 
was  told  that  they  were. 

Q.  Do  you  remember  what  you  said  when  you  saw  what  purported 
to  be  a  photograph  of  the  defendant  Sacco,  what  you  said  to  Mr.  Hellyer? 
A.  I  do  remember  ....  I  said  “Those  are  not  the  men”. 

Q.  Do  you  remember  saying  to  Mr.  Hellyer  that  Sacco’s  photograph 
greatly  resembled  the  man  you  saw  in  the  bandit’s  car,  but  you  couldn’t 
be  positive  as  you  only  saw  a  side  view  of  the  man?  Do  you  remember 
saying  that  to  Mr.  Hellyer?  A.  No,  sir,  I  don’t  remember  ....  I 
didn’t  tell  him  that  ....  No,  sir. 

Shortly  after  the  shooting  she  had  a  talk  with  Mr.  Hellyer.  She 
does  not  know  the  date.  She  has  seen  Mr.  Hellyer  just  one  day  before 
the  holiday,  that  is  the  19th  of  April.  She  did  not  say  to  Mr.  Hellyer 
that  what  attracted  her  attention  to  the  car  was  the  slow  pace  at  which 
it  moved.  She  did  say  to  Mr.  Hellyer  that  she  first  thought  that  the 
man  in  the  car  was  William  Mooney,  a  friend  of  hers.  She  does  not  think 
that  she  described  the  man  she  saw  in  the  car  to  Mr.  Hellier. 

Q.  Will  you  say  you  didn’t  say  this  man  who  sat  at  the  right  of  the 
driver,  the  man  that  resembled  Mr.  Mooney,  to  Mr.  Hellyer,  did  you  tell 
him  that  the  man  who  resembled  William  Mooney  sat  to  the  right  of  the 
driver?  A.  He  sat  beside  the  driver. 

Q.  To  the  right  of  the  driver,  that  is  right?  A.  Yes,  at  his 
right. 

Q.  Did  you  tell  that  to  Mr.  Hellyer?  A.  No,  I  don’t  think  I  did. 

She  knows  that  she  did  not  describe  this  man  to  Mr.  Hellyer. 

(The  witness  identifies  Mr.  Hellyer  in  the  court-room) 

Q.  Does  that  refresh  your  recollection  at  all  of  the  talk  you  had 
with  him  May  8th,  within  three  days  after  the  arrest  of  these  defendants 
when  he  showed  you  some  photographs?  A.  Not  any  more  than  I 
told  him  those  were  not  the  men. 

Q.  Do  you  still  say,  after  seeing  Mr.  Hellyer,  that  you  said  the  Sacco 
photograph  greatly  resembled  the  man  you  saw?  A.  I  said  it  re¬ 
sembled  him. 
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Q.  You  didn’t  say  it  greatly  resembled  Sacco’s  photograph?  A. 
No,  sir. 

Q.  You  are  sure  of  that?  A.  Yes,  sir. 

Q.  And  you  didn’t  say  it  to  Mr.  Hellyer?  A.  I  did  not  say 
it  to  Mr.  Hellyer. 

Re-direct  Examination 

(By  Mr.  McAnarney)  At  the  time  Mr.  Scott  and  Mr.  Hellyer  called 
upon  her  she  talked  freely  and  frankly  to  them  and  told  them  all  she 
knew. 

Re-cross  Examination 

(By  Mr.  Katzmann)  She  intended  at  the  time  she  talked  with  Mr. 
Hellyer  to  tell  him  nothing  but  the  truth,  and  what  she  told  him  was 
the  absolute  truth. 

Dominic  Dibona  called  on  behalf  of  the  defendants  testified  as  fol¬ 
lows:  He  lives  in  Quincy.  On  April  15th,  1920,  he  was  working  for  the 
N.  Y.  N.  H.  &  H.  Railroad,  cleaning  the  tracks  at  South  Braintree. 
He  was  working  about  80  feet  from  the  railroad  crossing  towards  Brock¬ 
ton.  About  fifteen  minutes  of  three  he  left  the  place  where  he  was  work¬ 
ing  and  went  over  and  down  Pearl  Street  past  the  Rice  &  Hutchins  and 
Slater  &  Morrill  factories  to  a  spring  to  get  some  water.  Near  the  Slater 
&  Morrill  factory  he  saw  an  automobile,  a  heavy  car,  and  black.  He  saw 
one  man  near  the  engine,  he  appeared  to  be  fixing  it.  There  was  no  con¬ 
versation  between  the  witness  and  this  man  when  the  witness  was  going 
down  for  the  water.  When  he  came  back  the  automobile  had  changed  its 
position  a  little — it  was  a  little  further  ahead.  The  same  man  was  there ; 
he  went  over  and  asked  him  what  was  the  matter  with  the  car.  At  the 
time  the  man  was  fixing  the  engine,  the  witness  was  right  close  to  this 
man.  There  was  another  man  with  the  witness;  this  man  is  now  in  the 
Navy.  After  talking  to  this  man  at  the  automobile  they  walked  back 
to  take  water  to  the  workers. 

The  man  who  was  there  at  the  engine  of  the  automobile,  “he  was 
about  the  same  height  I  was,  and  he  was  very  light  complected,  and  he 
wore  a  dark  suit  of  clothes,  and  he  didn’t  have  anything  on  his  head  at 
the  time  I  was  talking  with  him”. 

On  their  way  back  with  the  water  to  the  workers  just  before  they 
got  to  the  railroad  crossing,  to  the  first  rail,  they  heard  some  shots,  and 
they  turned  back  and  saw  one  fellow  fall  right  near  the  fence  near  the 
Rice  &  Hutchins  factory,  and  then  they  started  to  run. 

Q.  Tell  these  men  just  what  you  saw  just  before  you  started  to  run, 
and  everything  that  you  saw  there.  A.  When  we  turned  back  after 
hearing  the  shots,  we  saw  one  man  fall  and  then  we  started  to  run.  That 
is  all  I  did  see, — and  the  other  fellow  saw  the  same.  We  started  to  run, 
and  we  were  going  in  back  of  where  the  gate  tender  is.  The  automobile 
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was  coming  up.  When  the  automobile  got  up  as  far  as  the  crossing,  I 
saw  another  man  from  the  back  seat  jump  in  the  front  beside  the  driver. 
I  looked  at  the  driver,  and  I  saw  the  same  man  that  I  was  speaking  to 
down  when  I  was  stopped  talking  to  him. 

Just  before  the  automobile  got  to  the  crossing  he  saw  a  man  jump 
from  the  back  into  the  front  seat.  “After  that  we  started  to  run,  and 
we  got  to  go  back  where  the  gate  tender  sat  in  the  little  shop.  Then  we 
looked  back  again  before  we  got  there,  and  we  saw  one  hand — we  didn’t 
see  no  man,  but  we  saw  one  hand  in  the  back  with  a  revolver  or  a  gun, 
I  don’t  know  what  it  was,  but  it  had  a  barrel,  anyway,  and  it  started  to 
shoot  and  we  ran  in  back  of  a  pile  of  sand  that  was  near  the  track,  and 
we  didn’t  see  anything  else  after  that”. 

This  hand  with  the  revolver,  or  gun,  came  out  of  the  left  hand  side 
of  the  car.  That  is  the  side  of  the  car  on  which  he  was.  He  didn’t  see 
the  man  behind  the  hand  because  the  curtains  were  down  too  low  to 
notice. 

The  man  who  sat  down  on  the  front  seat  beside  the  driver  was  a 
heavy  set  man,  round  face,  he  had  no  beard,  and  no  moustache;  he  was 
dark  complected  and  he  had  a  soft  hat  on,  down  kind  of  low  on  his 
forehead. 

When  he  last  saw  the  automobile  it  was  already  across  the  railroad 
track  and  going  up  Pearl  Street. 

(Exhibit  No.  20  for  identification  is  shown  to  the  jury  and  the  wit¬ 
ness  indicates  on  this  photograph  the  pile  of  sand  that  he  went  behind.) 
At  that  time  that  he  went  behind  the  sand  pile  the  automobile  was  already 
across  the  railroad  crossing. 

Neither  of  the  men  that  he  saw  in  the  automobile  were  the  defend¬ 
ants.  The  man  that  he  talked  with  down  at  the  factory  about  the  auto¬ 
mobile  was  not  either  one  of  the  defendants. 

Cross-Examination 

(By  Mr.  Katzmann)  The  man  at  the  automobile  below  Slater  & 
Morrill’s  factory  was  a  light  haired  man,  sickly  looking  and  was  of  about 
the  same  height  as  the  witness.  The  witness  does  not  know  his  exact 
height,  but  witness  is  five  feet  six  and  one-half  inches  at  the  most.  The 
witness  weighs  about  140  pounds.  The  man  with  the  light  hair  was  not 
as  heavy  as  he  is.  After  looking  at  this  man,  he  felt  that  the  man  prob¬ 
ably  had  been  sick.  His  face  was  thin  and  peaked;  his  cheeks  were  hol¬ 
low,  and  his  chin  was  pointed. 

Q.  And  his  hair  was  very,  very  light,  wasn’t  it?  A.  Not  very 
light, — more  reddish,  light  complected,  as  I  said  before. 

The  witness’  attention  was  drawn  to  Swedish  people,  and  he  was 
then  asked :  “How  would  you  say  that  he  compared  with  that  type  of 
light-haired  men?”  A.  I  don’t  know  exactly,  because  I  am  not  a 
Swede  myself  ....  They  ain’t  all  light  complected,  the  Swedes  aren’t. 
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The  man  at  the  engine  was  lighter  complexioned  than  Mr.  Dever, 
juror,  or  Mr.  Atwood,  Juror. 

He  thinks  that  it  was  fifteen  minutes  of  three,  he  would  not  say  that 
it  was  not  twenty  minutes  of  three,  when  he  went  down  to  get  the  water. 
When  he  went  across  the  railroad  crossing  going  down  past  the  Slater  & 
Morrill  factory,  he  saw  the  automobile  facing  up  toward  the  railroad 
crossing.  The  automobile  was  on  the  left  hand  side  of  the  street.  The 
hood  of  the  car  was  up. 

He  was  carrying  the  water  in  a  pail.  The  witness  is  about  23  years 
of  age. 

After  the  witness  talked  with  the  light  complected  man  at  the  auto¬ 
mobile  he  went  up  toward  the  railroad  crossing  on  the  right  hand  side 
of  Pearl  Street  in  front  of  the  excavation.  At  the  time  he  was  at  the 
automobile  talking  with  the  light  haired  man,  that  man  was  the  only  one 
he  saw  there.  When  the  car  went  over  the  crossing  this  light  haired  man 
was  driving  the  car. 

When  he  came  up  Pearl  Street  on  the  right  hand  side  opposite  to 
Rice  &  Hutchins,  he  did  not  see  two  men  leaning  against  the  fence.  He 
is  positive  there  were  not  two  men  there,  and  just  as  positive  there  was 
not  anybody  in  the  car  at  the  time  he  saw  it  at  Slater  &  Morrill’s  except 
the  man,  the  light  haired  man. 

He  noticed  a  pile  of  bricks  near  the  corner  of  the  excavation,  sev¬ 
eral  truck  loads. 

Q.  Was  there  a  man  in  behind  those  bricks?  A.  I  didn’t  see  any¬ 
body.  I  didn’t  take  a  good  look. 

Q.  You  are  sure  there  were  no  two  men  leaning  up  there  against 
the  fence?  A.  Not  when  we  passed  by. 

When  they  started  out  from  their  work  to  get  the  water,  he  asked 
one  of  the  men  working  with  him  what  time  it  was.  It  was  this  man  that 
told  him  that  it  was  quarter  of  three  when  they  started. 

Q.  Now,  can’t  you  estimate  how  long  it  took  you  to  do  all  that  from 
the  time  you  asked  one  of  the  workers  what  time  it  was  and  he  said 
quarter  of  three,  you  went  away  down,  got  your  water,  came  back,  talked 
with  the  automobilist,  and  walked  up  and  got  opposite  Rice  &  Hutchins, — 
can’t  you  tell  me  how  long  a  time  that  took?  A.  Well,  exactly  I  won’t 
say  ....  In  my  best  judgment  it  must  have  been  around  three  o’clock. 
I  won’t  say  if  it  was  after  or  before. 

Q.  Do  I  understand  you  correctly  that,  if  it  was  about  three  o’clock, 
that  at  that  time  there  were  not  two  men  sitting  on  the  fence  opposite 
Rice  &  Hutchins’?  A.  I  didn’t  notice  them.  I  don’t  know  whether 
there  were  or  not  ....  I  didn’t  look  that  way  at  all. 

He  doesn’t  know  whether  there  was  a  man  in  behind  the  pile  of 
bricks  or  not. 

When  he  heard  the  shots  he  was  pretty  near  in  the  middle  of  the 
railroad  crossing,  then  he  turned  around;  he  saw  one  man  fall  right  in 
front  of  the  Rice  &  Hutchins  factory.  He  didn’t  notice  whether  there 
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was  anybody  out  in  the  street,  or  not.  He  didn’t  notice  where  the  auto¬ 
mobile  was  at  that  time.  He  didn’t  see  any  man  come  from  behind  the 
brick  pile  and  run  across  the  street.  He  didn’t  see  a  man  lying  at  the 
south-east  corner  of  the  restaurant  excavation.  All  that  he  saw  was  one 
man  “just  going  down,  staggering,  like  that  (illustrating)”.  He  didn’t 
see  any  man  directly  in  front  of  him  firing.  Just  as  soon  as  he  saw  this 
man  staggering  he  started  to  run  away  to  a  place  of  safety.  He  ran  from 
the  center  of  the  crossing  toward  the  gate-tender’s  shanty. 

Q.  Where  were  you  in  respect  to  the  shanty  when  you  saw  the 
automobile  for  the  first  time  after  you  left  it  down  the  street,  and  it  was 
then  in  the  middle  of  the  crossing,  where  were  you?  A.  In  behind 
the  shanty  ....  I  don’t  know  just  whereabouts,  but  some  place  around 
there.  I  can’t  place  the  spot. 

Q.  You  ran  from  the  middle  of  the  crossing —  A.  I  didn’t  say 
the  middle  of  the  crossing.  I  was  around  here  some  place,  it  was  near  the 
crossing,  and  we  come  up  here,  and  the  automobile  was  coming  up  kind 
of  fast.  When  we  got  here  we  looked  back  and  saw  the  automobile  pretty 
near  in  the  middle  of  the  crossing,  with  one  man  from  the  back  seat  going 
to  the  front,  and  in  the  back  we  saw  a  hand  with  a  gun.  Whether  it  was  a 
rifle  or  revolver,  I  don’t  know.  He  started  to  shoot  towards  us,  and  we 
ran  in  back  here,  and  then  we  didn’t  see  any  more. 

When  he  started  to  run  from  some  place  on  that  crossing,  he  ran  be¬ 
cause  he  was  afraid ;  he  stopped  because  he  wanted  to  see  what  was  the 
trouble;  he  was  frightened;  he  didn’t  exactly  stop,  he  just  kind  of  glanced 
back. 

Q.  Show  me  and  show  the  jury  when  you  came  to  the  stop  just  how 
you  looked  back?  A.  Just  when  it  was  this  way,  and  we  saw  the 
automobile  coming  up  and  we  started  to  run. 

Q.  And  that  is  the  only  glance  you  got  of  what  was  happening  in 
the  automobile,  wasn’t  it?  A.  Yes.  He  doesn’t  remember  whether 
the  sun  was  shining  or  not. 

Q.  After  you  had  that  hasty  glance —  Was  it  a  hasty  glance? 

A.  Kind  of  hasty. 

Q.  After  you  had  that,  did  you  continue  to  run?  A.  Yes.  He 
hid  behind  the  sand  pile  for  purposes  of  protection. 

Q.  You  didn’t  see  anything  after  you  got  back  of  the  sand  pile? 
A.  Yes. 

Q.  So  your  whole  observation  of  the  man  to  the  right  of  the  driver 
was  confined  to  that  time  before  vou  got  behind  the  sand  pile?  A. 
Yes. 

He  doesn’t  remember  just  what  track  he  was  working  on.  He  can¬ 
not  tell  whether  he  saw  Gatti  between  the  second  and  third  tracks  just 
back  of  the  shanty,  or  not,  when  the  car  went  over  the  crossing.  He  can¬ 
not  tell  whether  he  saw  any  man  in  the  roadway.  He  cannot  tell  whether 
there  was  any  man  back  of  the  board  fence,  or  not.  He  didn’t  see  the 
crossing  tender.  He  didn’t  see  any  automobilist  on  the  north  side  of  the 
side-walk  running  west  from  the  cobbler’s  shop.  He  didn’t  observe  the 
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rear  end  of  the  automobile  as  it  went  up  the  street.  He  remained  behind 
the  pile  of  sand  until  after  the  automobile  went  away ;  he  then  went  down 
to  the  scene  of  the  shooting.  He  didn’t  notice  a  cap  lying  beside  the  dead 
man.  He  didn’t  notice  whether  any  more  of  the  men  who  were  at  work 
south  of  the  crossing  came  up  to  the  railroad  crossing  or  not. 

Re-direct  Examination 

(By  Mr.  McAnarney)  He  knows  Joseph  Salucci.  He  went  with 
him  to  get  the  water.  Joseph  Salucci  later  went  into  the  Navy.  Joseph 
Salucci  lived  on  Brooks  Avenue,  Quincy  Adams. 

Cesidio  Magnerelli,  called  on  behalf  of  the  defendants,  testified  as 
follows:  (Through  an  interpreter) 

On  April  15th,  1920  he  was  working  for  the  N.  Y.  N.  H.  &  H.  Rail¬ 
road  as  one  of  the  section  gang  south  of  the  Pearl  Street  crossing  at  South 
Braintree,  about  40  or  50  feet  from  the  crossing  toward  Brockton.  He 
heard  shots  and  ran  towards  the  crossing  to  see  what  was  going  on. 
He  saw  the  automobile  just  about  going  over  the  crossing.  He  was  right 
near  the  shanty,  the  gate-man’s  shanty,  when  he  saw  the  automobile.  He 
saw  three  men  in  the  automobile,  two  of  them  on  the  front  seat,  and 
another  man  back  of  them. 

Q.  Did  you  see  any  of  those  men  do  anything?  A.  I  saw  them. 
They  were  shooting  right  and  left. 

Q.  Where  was  the  man  besides  the  two  men  on  the  front  seat? 
Where  was  the  other  man  in  the  car?  A.  He  was  in  back  of  the 
front  seat,  back  of  the  chauffeur. 

Q.  Did  you  see  that  man  do  anything?  A.  I  saw  that  the  curtain 
was  down  in  the  automobile,  and  he  had  a  revolver  in  his  hand  ....  He 
did  shoot,  also. 

Q.  In  what  direction  was  the  revolver  pointed  when  he  shot?  A. 
He  pointed  the  revolver  to  my, — towards  me,  and  when  I  saw  that,  I  drew 
back. 

Describing  this  man  he  said  he  was  pale  looking  and  light  com- 
plexioned. 

Describing  the  chauffeur,  he  said  he  was  “slim  and  light  .... 
pale  like”. 

Describing  the  man  beside  the  chauffeur  he  said  he  had  a  brown¬ 
ish  looking  face  “and  he  was  very  heavy  built  in  proportion”.  His  hair 
was  “dark,  somewhat  dark”. 

Q.  Did  you  see  that  man  do  anything?  (referring  to  the  man  sitting 
beside  the  driver)  A.  I  saw  him,  I  saw  this  man  shooting,  not  the 
side  where  I  was  as  the  automobile  came  up,  but  on  the  other  side. 

Q.  Where  was  the  automobile  when  you  last  saw  it?  A.  Well, 
I  saw  the  automobile  going  up  the  road.  It  was  going  pretty  fast,  and  I 
stood  and  looked  after  the  automobile  until  it  made  the  turn,  and  I  lost 
sight  of  it. 

Q.  How  near  were  you  to  the  automobile  when  the  automobile  went 
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over  the  railroad  track?  A.  About  seven  or  eight  feet,  as  I  stood, 
and  as  I  stood  they  noticed  I  did  not  do  anything,  and  the  automobile 
went  by. 

Q.  Are  either  of  the  men  in  the  dock, — the  defendants, — the  men 
that  you  saw  there  that  day?  A.  No,  sir. 

Cross-Examination 

(By  Mr.  Katzmann)  He  was  about  seven  or  eight  feet  from  the 
auto  when  it  went  by. 

Q.  Were  you  on  the  crossing?  Wait  a  minute,  sir.  You  have 
answered  it.  Were  you  on  the  crossing?  A.  No,  sir.  I  was  a  little 
away  from  it.  I  went  behind  the  shanty. 

On  defendants’  Exhibit  20  for  identification,  the  witness  places  him¬ 
self  as  ‘‘just  right  here,  just  two  feet  back  of  that  shanty”. 

At  the  time  the  automobile  went  over  the  crossing  it  was  at  about 
the  center  of  the  roadway.  “I  was  right  on  the  corner  of  that  shanty, 
looking  on”. 

The  witness’  attention  was  then  attracted  to  the  plan. 

Q.  Notice  the  distance.  Ask  him  if  that  is  right,  two  and  one-half 
inches?  A.  A  little  nearer, — a  little  nearer. 

Q.  Tell  us  the  place  where  it  was  ? 

In  response  to  which  the  witness  indicated  the  point.  By  agreement 
this  is  scaled  on  the  map  as  25  feet. 

He  did  not  see  Nicola  Gatti  there,  he  did  not  see  Dominic  DiBona 
there.  “There  was  a  lot  of  confusion.” 

The  glass  was  not  in  the  back  of  the  car.  He  saw  nothing  sticking 
out  of  the  back  of  the  car.  There  was  nothing  to  prevent  his  seeing  any¬ 
thing  if  it  had  been  sticking  out. 

Q.  How  far  were  the  curtains  down  on  your  side  of  the  car?  A. 
The  curtains, — they  were  all  the  way  down,  but  near  the  chauffeur,  that 
curtain  there,  that  was  up. 

Q.  Just  like  that  picture  (indicating  Exhibit  No.  10)  ?  A.  It 
was  exactly  like  that,  but  the  man  that  set,  that  is,  he  was  standing  back 
to  the  chauffeur,  he  had  the  curtain,  as  he  had  his  arm  sticking  out  with 
a  gun,  the  curtain  was  tipped  one  side. 

The  driver  was  a  light  complected  man. 

Q.  The  man  behind  him  who  was  shooting  at  your  direction,  you 
say  he  was  light  complected,  too?  A.  Well,  I  do  not  know.  I  did  not 
pay  much  attention  to  that.  I  did  not  notice  him  very  well,  but  he  was 
kind  of  a  white  looking  in  the  face.” 

Q.  Could  you  see  anything  of  him  other  than  his  hand  ?  A.  The 
hand  and  a  little  of  his  head. 

“He  was  rather  slim,  sick, — he  was  rather  slim  in  the  face.”  He  could 
not  see  his  hair  because  he  had  a  cap  on.  The  chauffeur  had  a  hat  on. 

Q.  What  did  the  man  aside  of  him  have  on  his  head?  A.  He 
had  a  cap. 
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Q.  Are  you  certain  that  the  man  to  the  right  of  the  driver  in  the 
front  seat  was  not  bareheaded?  A.  No.  He  had  a  hat, — he  had  a 
cap.  , 

Q.  Are  you  certain  of  that?  A.  I  am  certain. 

Donato  DiBona  called  on  behalf  of  the  defendants,  testified  as  fol¬ 
lows  :  He  lives  in  Quincy.  He  was  working  on  April  15th,  1920  for  the 
N.  Y.  N.  H.  &  H.  Railroad  at  South  Braintree.  He  was  working  on  the 
side  toward  Brockton.  He  was  about  ten  or  fifteen  feet  away  from  the 
street  when  he  heard  the  shooting.  He  stayed  quiet  for  a  second  and 
then  he  heard  the  shooting  repeated,  so  he  walked  out  in  the  street.  The 
man  next  to  him  was  Tobia  DiBona.  He  is  not  a  relative  of  Tobia  DiBona. 
When  he  reached  the  street  he  saw  an  automobile  coming  up. 

Q.  Where  was  the  automobile  with  reference  to  the  railroad  cross¬ 
ing?  A.  Right  in  the  middle  of  the  track,  had  two  more  tracks  to 
go  by  before  she  cleared  the  tracks,  and  then  she  was  on  the  clear  street. 

The  curtains  of  the  car  were  half  way  down,  the  car  was  half  closed. 
There  were  two  men  in  the  front  seat  and  three  in  the  back.  He  saw 
the  faces  of  the  two  men  in  the  front  seat.  He  didn’t  see  any  shooting 
going  on. 

Q.  What  did  you  see?  Tell  us,  in  your  own  way?  A.  Well, 
I  went  out  in  the  street  and  I  seen  this  automobile  coming  up,  and  I  seen 
these  two  men  in  the  front,  the  driver  and  this  other  man,  with  a  gun  in 
their  hand. 

The  man  to  the  right  of  the  driver  had  the  gun. 

Witness  continues:  “And  so,  when  they  were  coming  near,  because 
at  that  moment  I  seen  that  fellow,  that  he  had  the  gun,  kind  of  more  like 
a  machine  gun,  working  like  this  (indicating)  and  as  soon  as  that  fellow 
saw  me  that  I  was  in  the  middle  of  the  street  and  I  had  the  shovel  in  my 
hand,  just  as  soon  as  he  sees  me  he  tried  to  point  a  gun  at  me.  Maybe 
he  thought  I  was  going  to  do  some  damage.” 

The  witness  had  a  shovel  on  his  shoulder.  The  man  swung  the 
revolver  towards  the  witness.  The  witness  ran  back  to  the  sand  pile.  He 
did  not  see  the  man  back  of  the  driving  seat  do  anything.  He  did  not  see 
anyone  back  of  the  driving  seat  do  anything. 

Describing  the  driver  he  said  he  was  “kind  of  a  slim  fellow,  kind  of 
light  complexioned,  anyway  ...  a  skinny  fellow.”  He  wore  a  cap  of 
a  dark  color.  “I  couldn’t  tell  just  the  color  of  the  cap  he  had”. 

Describing  the  man  who  was  siting  beside  the  driver  he  said  he  “was 
a  stout  fellow,  stout  man,  kind  of  broad  chest  .  .  .  dark  complexion”. 
He  thinks  he  had  a  cap  on  his  head.  “I  am  not  very  sure,  but  I  think 
he  had  a  cap  on  his  head.” 

Q.  Have  you  any  impression  as  to  the  color  of  this  cap?  A.  No, 
I  have  not,  because  I  think  the  cap  was  kind  of  a  dark, — it  is  dark  color. 
That  is  the  way  I  can  see  them,  on  the  both  of  them. 

The  automobile  was  right  between  the  tracks  when  he  last  saw  it. 
When  the  automobile  passed  through,  “I  seen  on  the  back  of  the  glass, 
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the  window  was  broke,  with  a  gun  outside.” 

Q.  You  saw  a  gun  sticking  out  the  glass  in  the  back  of  the 
window?  A.  In  the  back;  in  the  back,  yes. 

Q.  Is  either  of  the  two  men  in  the  dock  the  men  you  saw  in  the 
automobile?  Were  either  of  those  two  men  the  men  you  saw  there  in  that 
automobile?  A.  No,  sir,  none  of  them  two  there. 

He  is  now  working  for  the  DiBona  Granite  Works,  61  Center  Street, 
Quincy.  He  is  employed  as  a  stone-cutter. 

Cross  Examination 

(By  Mr.  Katzmann)  When  the  witness  first  saw  the  automobile  it 
was  right  between  the  six  railroad  tracks  that  cross  Pearl  Street;  it  was 
going  up  Pearl  Street  slowly. 

The  tracks  that  the  witness  was  working  at  did  not  go  across  Pearl 
Street;  they  stopped  right  near  the  gate-man’s  shanty  and  are  not  shown 
on  the  plan.  He  was  back  of  the  sand  pile  about  a  couple  of  feet  away 
from  there,  a  little  further  back  from  the  street  than  the  shanty.  When 
he  heard  the  shooting  he  came  out  on  the  roadway.  “I  just  barely  dodged 
it.  I  came  right  here  (indicating),  right  around  that  (indicating).” 

On  Exhibit  20  for  identification,  by  agreement  of  counsel,  the  letters 
“D.B.”  are  put  to  identify  the  point  indicated  by  the  witness.  It  was  at 
this  point  that  the  man  pointed  the  revolver  at  the  witness. 

Q.  What  did  you  do  as  soon  as  you  saw  him  point  the  revolver  at 
you?  A.  I  took  my  way  and  put  the  shovel  on  back  of  my  head  and 
ran  back  of  the  sand  pile. 

Q.  You  didn’t  pay  any  attention  the  minute  you  saw  that,  to  looking 
at  the  occupants  of  the  auto?  A.  I  looked  at  the  auto,  and  I  seen  the 
two  men  there. 

Q.  Yes,  but  as  soon  as  you  saw  the  gun  pointed  you  turned  and  ran 
as  fast  as  you  could,  didn’t  you?  A.  Of  course. 

The  witness  was  between  the  crossing  sign  post  and  the  south  west 
railroad  gate. 

Q.  When  you  saw  the  automobile  crossing,  and  noticed  the  gun — 
A.  It  was  about  there  (indicating). 

Q.  Indicating  the  middle  of  the  crossing?  A.  Right  here 
(indicating) . 

Q.  As  soon  as  you — did  you  see  the  gun  immediately  then?  A. 
I  seen  the  gun,  yes.  Of  course,  I  stood  still  right  there  for  a  few  seconds, 
see,  and  the  man  seen  me  standing  still  there  with  the  shovel  in  my  hand. 
Then,  of  course,  he  might  have  thought  I  was  going  to  do  some  harm. 

Q.  Shoot  with  the  shovel?  A.  He  pointed  the  gun  at  me  and 
I  ran  away. 

Q.  And  you  ran  just  as  fast  as  you  could,  didn’t  you?  A.  Of 
course,  I  didn’t  want  to  take  my  time. 

Q.  The  instant  you  saw  that  man  come  over  the  side  of  the  car, 
you  turned  and  dusted  to  the  rear?  A.  Right  away,  yes. 
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Mr.  Jeremiah  McAnarney.  You  said  that.  You  said,  “The 
instant”.  He  hasn’t  said  that. 

The  Court.  I  think  you  better - 

Q.  What  did  you  do  the  instant  you  saw  that  man  come  over  the 
side  of  the  car?  A.  What  did  I  do? 

Q.  Yes.  A.  I  ran  away. 

Q.  How  long  had  you  been  observing  the  automobile,  if  you  had  been 
observing  it,  before  then?  A.  I  do  not  know  what  you  mean. 

Q.  Had  you  been  watching  the  automobile  when  you  came  up  near 
the  post?  A.  Yes. 

Q.  How  long  a  distance  had  the  automobile  travelled  while  you 
watched  it?  A.  Oh,  she  might  have  went  about  five  feet.” 

Q.  About  five  feet?  A.  Yes.  Just  getting  up  to  the  first  of 
the  last  track. 

Q.  While  you  were  watching  the  automobile  for  a  distance  of  its 
travel  of  five  feet,  was  that  the  time  you  saw  the  three  men?  A.  That 
is  the  time  I  seen  the  men. 

Q.  While  the  automobile  was  going  five  feet?  A.  Yes,  was 
going  very  slowly  this  time  I  see  the  men. 

(After  a  conversation  between  examining  counsel) 

Mr.  Katzmann  states : — The  witness  indicates  the  point  he  was  when 
he  saw  the  automobile  travel  a  distance  of  five  feet  was  9  inches,  or  90 
feet  from  where  he  was  at  that  time. 

The  witness  did  not  see  any  shooting.  He  did  hear  shots.  He  does 
not  know  who  was  shooting,  or  whether  the  shooting  was  from  the  right 
side  or  left  side  of  the  automobile.  He  thinks  he  heard  about  9  or  10 
shots  at  the  beginning.  After  he  turned  and  ran  away  he  heard  three 
shots.  He  did  not  see  Magnarelli  there — “We  were  not  working  all 
together.” 

The  Court.  When  did  you  first  see  the  defendants,  after  April  15, 
the  two  gentlemen  sitting  here,  the  two  defendants? 

The  Witness.  When  did  I  see  them? 

The  Court.  When  did  you  first  see  them  after  April  15? 

The  Witness.  It  was  Saturday. 

The  Court.  This  last  Saturday? 

The  Witness.  Yes. 

Mr.  Jeremiah  McAnarney.  He  hasn’t  said  he  saw  them  April  15th, 
if  your  Honor  please. 

The  Court.  Pardon  me.  I  was  in  error.  From  April  15,  when  did 
you  first  see  the  defendants? 

The  Witness.  Them  two  men  there?  (indicating) 

The  Court.  Yes. 

The  Witness.  Saturday,  the  first  time. 

The  Court.  I  was  in  error  about  the  last. 

He  cannot  tell  what  kind  of  a  gun  it  was  that  was  sticking  out  of 
the  rear  end  of  the  automobile. 
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Q.  Do  you  know  the  difference  between  a  rifle  and  a  shot-gun?  A. 
Well,  I  do  not  believe  I  could  tell  much  of  a  difference  because  I  seen  the 
barrel  outside  of  the  door  there. 

Q.  The  window,  you  mean?  A.  The  window,  about  that  much, 
pointing  out,  you  see,  because  it  was  working  like  this,  so  I  couldn’t  tell 
you  how  big  it  was,  I  couldn’t  tell  at  all. 

There  were  two  men  on  the  front  seat  and  three  on  the  back  seat. 
Both  men  on  the  front  seat  had  on  caps. 

He  could  not  see  the  men  on  the  back  seat  well.  He  could  not  say 
that  the  men  on  the  back  seat  were,  or  were  not,  the  defendants,  because 
he  could  not  see  who  was  on  the  back  seat. 

Re-direct  Examination 

(By  Mr.  McAnarney) 

When  he  was  out  on  or  near  the  street,  as  heretofore  testified  to,  he 
was  from  15  to  18  feet  from  the  gate  man’s  shanty. 

Fortinato  Antonello,  called  on  behalf  of  the  defendants,  testified 
as  follows:  (Through  an  interpreter) 

On  April  15th,  1920,  he  was  employed  by  the  N.  Y.  N.  H.  &  H.  Rail¬ 
road  as  a  laborer  in  the  yards  at  South  Braintree.  At  the  time  the 
shooting  started  he  was  back  of  the  gate  house  in  the  railroad  yard.  When 
he  heard  the  shooting  he  stopped  working  and  looked  in  the  direction  of  the 
street  and  saw  the  people  running.  He  then  walked  towards  the  shanty 
and  came  within  some  six  or  seven  feet  of  it.  He  then  saw  the  automobile 
coming  up  the  street.  He  only  saw  one  man  in  the  automobile  clearly. 
“That  one  had  the  gun  like  that  (indicating),  on  my  side”. 

Q.  H.ow  near  were  you  to  the  automobile  when  the  gun  was  pointed 
at  you?  A.  Well,  I  was  a  little, — seven  or  eight  feet  away  from  him. 

The  man  who  pointed  the  gun  at  the  witness  was  back  of  the  chauffeur. 

Q.  Did  you  get  any  view  of  his  face?  A.  Yes,  I  saw  that,  cer¬ 
tainly.  ...  He  was  slim-faced,  that  is,  a  very  slim  person  in  the  face,  and 
he  was  light,  very  light.  ...  He  had  a  cap. 

He  couldn’t  say  as  to  the  color  of  the  cap.  This  man  is  the  only  one 
that  he  noticed  in  the  automobile  because  he  had  the  gun  pointed  right  over 
towards  the  witness,  and  he  noticed  him,  and  the  moment  he  pointed  the 
gun,  the  witness  turned  away  and  ran. 

Q.  Do  you  know  whether  there  was  anyone  on  the  front  seat  or  not  ? 
A.  I  did  not  see  it. 

Cross-Examination 

(By  Mr.  Katzmann)  When  he  saw  the  man  point  the  gun  at  him  he 
turned  and  ran  thirty  or  forty  paces.  He  ran  because  he  feared  his  life 
was  in  danger.  He  was  some  seven  or  eight  feet  away  from  the  crossing. 

(He  points  out  in  the  court  room  the  distance  that  he  believes  that 
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